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«^HE  PjEUfcSENT  EDITION. 


I  HE  Reports  of  Sir  Bartholomew  Shower, 
like  moft  other  pofthumoiis  publications  of  ihc 
kind,  were  originally  prefented  to  the  world  in  the 
difordered  ftate  in  which  they  were  found  among 
his  papers  after  his  deceaie,  and,  of  courfe^^  were  lefs 
complete  than  they  muft  have  been  if  they  had 
been  prepared  and  poHflied  for  the  prcfs  by  the 
Ikilfol  hand  of  their  learned  and  diilinguiihed 
Author. 

Their  intrinfic  and  fubftantial  merit,  however, 
notwithftanding  the  imperfections  incidental  to  this 
kind  of  publication,  immediately  eftabli(hed  their 
authority ;  and,  the  demand  for  them  continuing 
to  increafe  in  proportion  as  the  copies  became 
fcarce,  they  have  been  for  fome  time  pail,  not  only 
advanced  in  value  to  almoft  treble  their  original 
price,  but  were  fo  extremely  difficult  to  be  pro- 
cured, as  to  render  a  new  edition  neceilary. 

A  2  The 


[    iv    ] 

The  attention  of  the  Editor^  in  preparing  the 
prefcnt  Edition  for  the  prefs^  has  been  principally 
employed  in  corrcding  the  Text,  inferting  Mar- 
ginal AbJlraSls^  adding  M(trginal  References^ 
amending  the  Indexes^  imd  compiling  the  Notes 
which  will  be  obfervcd  to  accompany  many  of 
the  Cafes. 

The  Text  of  the.  former  Edition  is  extremely 
loofe  in  its  ftile,  and  fometimes  obfcure  in   its 
meaning;  but  although  the   Editor  has  occafi«» 
tonally  endeavoured  to  redlify  thefe  imperfedions, 
)ie  has  not  ventured  to  make  any  alterations  that 
could  in  the  lead  degree  change  the  fcnfe  of  the 
Author.     A  variety  of  references  alfp,  frequently 
inferted  in  the  middle  of  a  fentencc,  and  almoft 
always  in  a  wrong  place, .  contributed  tp  increafe 
this  obfcurity :    thefe  references  have  been  care-? 
fully  examined;  the  n^mes  of  the  Cafe^  inferted  in 
the  text  J  and  the  Reporters^  in  which  th^  cafes 
pre  to  be  found,  named  at  the  bottom  of  the  page, 
except  only  v/here  they  appeared  to  have  ne>  re- 
lation to  the  fubjefl:,  and  in  thefe  inftances  they 
have  been  expunged.     In  the  cafe  of  Philips  v. 
Buryy  a  part  only  of  one  of  the  arguments  was 
rcforted,  without  any  ftatement  of  the  fads,  or  any 
account  of  the  ultimate  opinion  of  the  court :   tq 
remedy   this   defe<5t,  which  rendered   the  report 
quite  unintelligible,  the  Editor  has  taken  the  liberty 
to  Tupply  the  other   parts  of  the  cafe  from  the 
Author's  own  report  of  it  in  his  Cafes  in  Parlia^ 
ment :  in  order,  however,  to  render  the  Text  as 
it  flood  in  the  original  Edition  difcerniblc,  the  new 
matter  is  inclofcd  within  [hooks]. 
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To  the  Text  thus  altered,  he  has  added,  at  the 
commencement  of  each  Term,  the  names  of  the 
Judges  who  then  filled  the  Court,  and  alfo  the 
names  of  dje  Attorney  and  Solicitor  General. 

The  Marginal  abstracts  of  the  former 
Edition,  nici-ely  defcribed  the  kind  of  adtion  in 
which  the  qUeftion  in  each  cafe  arofe.  In  the 
prefent  Edition,  the  Editor  has  endeavoured  to  give 
abftraflis  or  epitomies  of  the  precife  points  which 
were  in  fitigation ;  and,  he  trufts,  that  they  wilU 
in  general,  be  found  accurate* 

The  Marginal  references  in  the  former 
Edition  were  very  few  indeed,  and  moft  of  them 
incorreft ;  thofe  which  on  examination  were  found 
to  have  relation  to  the  fubjedls  of  the  cafe  arc 
retained,  and  thofe  which  appeared  irrelevant  ex- 
punged :  to  thefe  have  been  added,  references  to  the 
fame  cafe  in  contemporary  books,  and  to  fuch  other 
identical  or  analogous  points  of  Law  as  the  Editor 
was  able  to  find  in  the  more  ancient  as  well  as 
modem  Reporters, 

The  Notes  are  now  firft  added,  there  being 
none  to  the  former  Edition,  and  are  ufed  to  ex- 
plain fuch  variations  as  appeared  to  be  material 
between  the  report  of  the  principal  cafe  and  the 
ftatement  of  it  by  contemporary  reporters  \  to  /hew, 
whenever  the  opportunity  occurred,  the  ultimate 
decifion  of  the  Court  upon  the  fubjedt;  and  to  point 
out  the  confirmation  or  alteration  which  the  law 
of  each  cafe  has  received  or  undergone,  either  by 
fubfequent  adls  of  the  legiflature,  or  by  decifions 
pf  the  courts, 

The 


[    vi    ] 

The  Index  to  the  firft  volume  has  been 
amended,  and  that  to  the  fecond  volume  made  eii^ 
tirely  new. 

The  Editor  fubmlts  the  refult  of  his  labours  to 
the  opinion  of  the  profeiSon  :  he  has  endeavoured 
to  colledt  his  materials  with  induftry,  and  to  ufe 
them  with  judgment;  to  amend  what  was  corrupt, 
and  to  explain  what  was  obfcure ;  but  he  is 
fearful  of  entertaining  the  flattering  hope  that  h» 
induftry  has  been  able  to  reach  die  perfe^on 
which  it  was  his  endeavour  to  att»n. 


£ajl£r  Ternh  1794* 


TO 


TO     THE 

READER. 

THE  AuTHojL  of  the  following  Reports 
acquired  fach  eoiineocy  in  his  profefllon^  as- 
fitfficieatly  ixcommends  them  to  the  Pablic>  they^ 
being  kft  under  his  own  band  with  a  defign  to 
commumcate  them  to  the  worl4« 

Thisy  without  queftioa^  will  make  them  accepts 
able  to  the  prefent  Gentlem^en  of  the  RoBE^and 
profitable  to  thofe  who  fhall  hereafter  iludy  the 
Commoa^IfOW ;  which  makes  it  unnecefTary  to  fay 
more  concerning  the  work  itfelf,  or  the  author  of 
it,  diough  there  is  juftice  in  diAinguiOiing  the 
dead  as  well  as  the  living. 

The  defign  dTthis  Preface  is  not  to  enter  into 
the  hjAory  of  the  author's  faoiily  or  education, 
though  both  might  bje  mentioned  to  his  advantage^ 
^to  giKC  fome  (ketches  of  his  perfpeal  phai^i^jsr. 

His  vivacity  of  parts,  and  felicity  of  expreffion, 
fcoQ  dijftinguifhed  and  led  him  betimes  into  a 
crovtrd  of  bufinefs;  and,  at  an  uncommon  age, 
brought  him  to  ftand  before  the  mod  auguft  af- 
femblies  of  the  nation,  where  he  acquitted  himfeif 
with  &tisfa€tion  to  others,  as  well  as  to  his  own 
honour. 


His 


viii  To    THE    READER. 

His  native  city  of  Exeter  (btvftd  hini  fuch  a 
diftinguifliing  refped,  as  to  chufc  him  to  be  their 
rcprefentative  in  t\VO^  pkrlkments,  and  they  alfo 
had  returned  him  to  ferve  in  a  third,  while  he  was 
confined  by  that  ficknefs  which  ended  in  death,  in 
Ac  forty-third  year  of  his  age^ 

I  mull  not  omit  td  liientioh  his  feENEROsi't  y, 
which  makes  fo  beautiful  a  part  of  a  good  charadcr. 
This  was  fo  free  and  impartial,  without  regard  to 
parties  and  denominations,  that  iiidigencc  and  worth 
always  found  a  patron  in  him,  in  which  hi  grati-* 
fied  himfelf  at  the  fame  time  that  he  relieved  the  ob- 
Jedts  of  his  charity ;  and,  that  his  kindnefs  might  be 
better  efteemed  by  the  receivers,  he  wis  wonf 
to  give  them  fbme  opportunity  of  fervice,  that  If 
might  appear  an  aft  o£  jujiice  rzthcr  than  of  com- 
fajjion  i  and  this  way  he  covered  their  modefty  at 
the  fame  time  he  helped  theit  neceflity. 

As  to  his  Religion, it  was  that  of  the  Church 
OP  England  eftabliflied  by  law ;  nof  vv'as  he  only 
iatisfied  in  relation  to  its  government,  difcipline,  and 
dodtrines,  but  thofe  who  were,  intimately  ac- 
quainted with  him  knew  he  defended- them,  as  he 
likewife  did  our  civil  conflitution* 


TifE 


r-*^ 


Eafter  Term,  ' 

The  Firft  of  Wi)liam  and  Mar/, 

THE    KING*s    BENCH. 

Sir  John  Holt,  Knt.  Chief  Jujlice, 

Sir  William  DoLBEit,  Knf.    1 

Sir  William  Gregory,  Knf.l  Jujices, 

Sir  Giles  Eyres,  Knf.  J 

Sir  George  Tjieby,  Knf.  Attorney  General,    • 
John  Somers,  Efy.  Solicitor  General. 


B 


Fitzpatrick  againft  Robinfcn,  q^^  j^ 

Micbatbnas  Ternij  Jac.  2.   Roll.  105. 

O  N  D  for  performance  of  covenants ;  which  were  for  J.  S.  in  debt  on  bond 

to  render  a  true  and  juft  account,  and  to  pay  what  ihould,  for  performance 

&c-    The  Defendant  pleaded  performance  generally.     The  ^^^'^'th^d*'* 

PhintiflF  replies,  That  he  did  not  give  a  true  and  juft  account,  &c.  fo^  Aaii  «nd^r" 

The  I>efendant  demurs  generally.  '  a  true  and  juft 

Mr.  GiRDLER^^r  the  Defendant  urged,  That  this  was  n6ta  good  p"iA"of^erforv 
breach,  becaufe  "juft  and  true  account"  implies  that  there  was  an  p^^^^ «=ncraiiy 
account,  and  this  is  therefore  a  perplexed  and  multi&rious  ifliie :  he  itded*^  ^""^  "°^ 
ought  to  have  faid,  either  that  he  gave  no  account  at  all,  or  that  he  »«FLicATtoN 
gave  an  account,  but  not  a  juft  and  true  one,  and  have  ihewn  ^'^  he  did  not 
wherein  it  was  otherwife,  fo  as  the  Defendant  might  know  what  £.!!  Vl^JJ"^ 

f  ^  %  M  !•  o  "      »»••.•»    ciue  account. 

anlwer  to  make. — Adpmatur.  ^  ^  Comb. 

Afterwards  the   plea  was  held  ill,  becaufe  for  the  aft  of  a  i"^  „  , 

ftrangcr,  and  then  you  muft  (hew  how:  but  this  is  not  helped  by  co  LiV      ^^' 

the  replication,  as  plea  of  performance  general  to  negative  cove-  Cri.  ml'!]\^. 

nants  may  be.     See  the  cafe  of  ^^r  v.  Keeves^  Teh.  79, 40.   Judg-  *3a- 

mcnt  for  the  Plaintiff,     ^utere  de  ceo ter  Ketlicat.    VtdM  "  }f^  ^°3- 

a  RUb.  2.pl.  ,7.    %A73. 474.        ■  '       ^  ^^3^,^'" 

Mo.r..«j<.    5  Co«.  Dij.  M  Ptaa«."  (B.  16.)  (C.  »5.)  {,  », ,  j.)    Ad4  6e  threafe  of  wV.  Mmn, 
C9WP.575.  ^  '  "«» 

Vol.  I,  B  Browne 


Eafter  Term,  i  William  and  Mary. 


Browne  againji  Browne. 

\Jf  O  T I O  N  for  a  prohibition  to  a  fuit  in  the  Court  Chriftian 
by  a  iifter  of  the  baif*bIood,  to  have  diftribution  as  next  of 
kin. 

Mn  Dobbins  urged.  That  the  cafe  in  Brook* s  Abridgtment  had 
been  exploded  and  denied. 

But  it  was  anfwered,  That  this  was  quieta  moverej  for  this  had 
been  fettled,  in  the  cafe  of  Perkins  v.  Story^  and  held  that  they 
were  in  equal  degree*  for  adminiflration.  So  in  Smith  v,  Tracey. 
I  Mod.  209.  and  Browne  v.  ff^oody  Allen  36.  There  is  the  fame 
nearneis  of  blood;  there  is  no  difference  in  degree. 

And  a  prohibition  was  denied  per  tot  AM  Curiam  on  de- 
bate, {a) 


the  half-blood  (hottld  be  tllowed  mn  equal 
ihare  with  tbofe  of  the  whole  blood  ;  and 
the  point  was  at  length  fo  fettled  in  the 
cafe  of  Crooke  v.  Wake,  upon  appeal  c* 
the  Hovfcof  Lordf.    x  Vem.  404.  437. 


Cafe  1. 

A  fifterof  the 
half -blood  ttizW 
have  eqaal  dif- 
tribution with 
one  of  the 
noboU'-'hleod. 
S.  C.  Carth.  51. 
X  Mod.  209. 
a  Mv>d.  204. 
X  Vera.  403, 

437. 

X  V  era.  403. 
aVern.  124. 
I  PeerWmi. 

»5-53- 

a  Peer  Wmi . 

344- 440- 

3  Peer  Wma  50. 

xoi.  115.  X94.   Showers  Pari.  C«.  xo8.    3  Wila.  379. 

*[   ^   J  (tf)  Formerly  thofe  of  the  half.blood 

were  allowed  only  a  half  (hare.  Ld.  Win- 
chelfea  v.  Norclifr,  Trinity  Term,  2  Jac.  1. 
but  in  the  cafe  of  Smith  v.  Stacy,  Hilary 
Term  »7  k  %%  Car. ».  i  Mod.  109.  a 
Mod.  205.  ao6.  the  Court  thought  that 


Cafe  3e 

The  aa  ft  23 
Car.  a.  c.  10. 
^tftt  an  intef- 
tare*t  eflTcdls  ia 
thofe  who  are 
intitled  todiilri- 
bution  at  the 
time  of  his 
death.    . 
S.  C.  Poft.  as* 
S.C.Holt,  a  58* 
1.0.  Comb,  fx  a. 


M^ 


Browne  againft  Shore. 

OT  ION  for  t  prohibition,  on  this  fuggeftion,  That  the  ad- 
miniftrator,  of  one  dying  inteftate  before  diftribution,  (ued  for 
that  parties  {hare,  and  that  no  right  was  vefted,  but  only  a  power  and 
direction  to  the  ordinary  to  diftribute ;  and  confequently  it  muft  be  to 
the  next  of  kin  at  the  time  of  the  deceafe,  and  not  at  me  time  of  the 
diftribution. — The  Court  inclined  that  it  was  a  right  vefted;  but 
to  fettle  the  point,  they  direfted  them  to  declare^  and  the  other  t» 
demurs  and  accordingly  they  did.  [a) 

a  Mod.  204.    3  Mod.  59.  65.     1  Vera.  403.    Carth.  51.    i  Com.  Dig.  a6a. 

(a\  The  Court  were  of  opinion,  that  the  time  of  hit  death,  and  awarded  a  ev^fuftm^ 

ftatute  gives  an  imntediate  intereft  in  t^e  t'ttm,  S.  C.  Poft.  25.  See  alfo  x  Peer  Wm&. 

effeds  of  the  inteftate  to  thofc  of  his  kin.  46.  a  Peer  Wmi.44i. 
diedy  who  are  intitled  to  diftribution  at  the 

Thompfon  againft  Harvey. 

Trinity  Ternty    Jac.  2.    Roll.   192. 

T\  £  B  T  upon  an  obligation,  with  condition  not  to  buy  fheeps 
^^  feet,  &c.  of  any  others  but  fuch  and  fuch,  &c.  and  not  to  bujr 
above  fuch  a  quantity,  &c.  The  Defendant  pleads.  That  that  was 
his  trade ;  and  that  the  bond  was  procured  from  him  to  reftrain  the 
ufe  of  his  trade,  and  therefore  is  of  no  force,  but  void  in  law.  The 
Plaintiff  replies,  That  it  was  voluntarily  given.  The  Defendant 
demurs. 

ilraioc  of  trade. 

S.  C.  Comb.  lai.  S.  C.  Holt.  674.  Co.  Lit.  9*5.  ii  Co.  53.  Cro.  Elis.  Sya.  Cro.  Jac.  596. 
3  Lev.  243.  1  Bac.  Abr.  410.  a  Bl.  Rep.  1 109.  8tra.  739.  741.  Ld.  Ray.  i^^^  Annally's  Rep.  53. 
1  Peer  Wait.  tSi.  19a.  ^  Brown*!  Ch.  Rep.  341.     4  Bur.  aaas. 

^3  ^t'^r  ^/  U:^4^  Argueo 


Cafe 


A  bond  with 
condition  not  to 
buy  (hecpi  feet 
of  any  other 
but  fuch  and 
fuch,  and  not 
above  fuch  a 
ifoantity,  is  void; 
ior  U  i(  in  re- 


Eafter  Term,  i  WilKam  and  Maiy,  3 

Argued y^r  the  Plaintiffs  That  it  was  a  gcxxl  condition;  that     TffonmoN 
dreffing  of  iheeps  feet  was  not  fuch  a  trade  as  the  law  regards,  and  the      „    ^* 
naming  it  fb  will  not  make  it  otherwife  than  in  reality  it  is  j  and  ad-        AiYir* 
nutting  it  a  trade,  yet  the  reftraint  is  laMrful,  being  only  a  particular 
fpecial  reftraint,  and  not  univerfal  and  general,  as  is  the  cafe  of 
Br9dgv.JoUiff.{a) 

On  the  other  fide  it  was  urged  by  Mr.  Selby,  That  the  bond  is 
void,  becaufe  the  condition  is  agalnll  law,  Co.  Lit.  56.  It  is  an  uni- 
verial  reftraint ;  for  we  muft  not  buy  of  any  a  greater  number  than 
he  does,  fo  that  if  he  leave  off  his  trade,  we  muft  leave  off"  ours ;  or 
iS  he  buy  none,  we  muft  not.  We  have  averred  that  the  bond  was 
given  upon  an  unlawful  condition,  and  that  will  make  it  void,  as  in 
Sie  cafe  of  iimony,  Moore^  641.  Cro*  Car.  i8o«  Cro.  Ja€.  248. 
March  158. 

To  this  THE  Court  anfwered,  Tfcat  thefe  are  all  void  by  a£k  of 
pirliament,  and  that  there  was  a  difference  between  bonds  void  by 
Statutt^  and*  thofe  which  are  void  at  Commcn^Law  becaufe  of  the  un-  *  [  3  J 
lawfiilneis  of  the  condition ;  (If)  as  a  bond  not  to  profecute  a  felon, 
I  Leon.  203.  The  averment  may  be  good  however,  if  it  be  confift- 
ent  with  the  condition :  (c)  but  this  is  plainly  reftrr^ive  of  trade,  be- 
caufe he  is  not  to  deal  with  any  perfon  whatfoever  that  the  Plaintiff 
hath  dealt  withal ;  and  there  is  no  difference  between  a  reftraint  from 
a  particular  place  and  from  particular  perfons ;  and  in  the  Company 
of  the  Taylors  of  Exeter's  cafe^  [d)  in  the  Exchequer  Chamber,  it  was 
held  that  a  reftraint  from  any  particular  place  was  unlawfid. 

But  DoLBiN  Jujlice  held  ftrongly,  That  a  bond  not  to  trade  in  a 
dak  is  good  ;  and  that  he  always  took  the  cafe  of  Jolliffv.  Brode  to 
be  good  law. 

At  laft  THEY  ALL  AGHEED  this  was  ill;  and  gave  rule  for  a 
judgment  for  the  Defendant  niji. 

[a)  %  Roll.  Rep.  aoi.    Noy.  98.  Cro,  (c)  Bro.  «  nor.  eft  faaum/'  14. 

Jic.  596.  (</)    a 'Show.   345.      Cro.    Jac.    596* 

(»)  WbeJpdale'scare,  5  Co.  119.  2R0II.  i  Jones  1 3.  March  77. 
AW.  709. 

Strode  againji  Ofborne.  Cafe  5* 

Eajler  Terrn^    Jac.  2.  Roll  297. 
E*  RROR  on  a  judgment  in  the  Common  Pleas  in  a  writ  of  lnwafte,itisnot 

wafte.  neccflarytoap. 

First  Exception  taken  becaufe  the  Jury  hadnot  the  view',hut  per  that  the  jtll^  had 
Curiam  it  need  not  appear  on  record  that  they  had  the  view;  as  tbtwew. 
was  refdved  in  the  cafe  of  CoU  v.  Green,   i  Lev.  309,  2   Saund.  s! ^c.** cL'mb* 
25^.  i!3.  ' 

S.  C.  Holt.  a68. 
Wincb.  Ent.  1039. 

Second  Objection.  It  is  neceflary  there  fliould  be  an  award  that  The  jadgmcnt 
they  have  the  view,  or  fomewhat  to  warrant  it  >  the  judgment  is  with-  on  a  writ  of 
(mtper  vifitm  Juratot^.    The  Court.    The  precedents  are  feme-  wafte  need  not 
times  without  thcfe  words  ^^pervijum:'  The  Defendant  is  not  to  de-  ji^lJZul!"' 

Bamet,469»       a  Sattod.254.  KotU  8.    Hob.  179.  S03.  226. 

B  2  mand 
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Oiioiifi. 


Sla,  I/Tariance 
between  a  writ 
of  waile  and 


mand  the  view,  as  in  a  writ  of  entry ;  tor  it  is  there  for  the  tenant 
himfelf  to  have  the  view ;  here  the  Jury  are  to  have  it  by  the  ftatute, 
and  no  need  to  mention  the  view ;  judgment  well  enough  withg^t  it. 
rtde  Raft.  Bntr.f}<i6. 

Another  Exception,  becaufe  the  writ  is  for  cutting  of  forty 
trees  growing  fparjim  in  forty  acres,  but  the  jury  find  that  he  cut 
down  forty  trees  in  twenty  acres :  if  this  be  a  good  finding  ?  J^a^rr^, 
thcverdia,  ia    If  affignable  for  error,  becaufe  it  is  a  thing  for  the  Defendant's  ad* 

the  number  of     vantage? 
acres,  ii  fattJ       vanrage  r 

Cowp.  766.     Dougl.  641.     I  Term  Rep.  236* 

A  mruefemr        BuT  thc  writ  of  error  was  quafhed)  becaufe  it  was  direfted  to  Sir 
varUnt  in  its      Edward  Herbert  as  coram  ipfo  et  fociis/uisy  but  the  record  removed 

Srwif"    was  before  ^.^V/'/-/. 

bad.  S,C.  Poft.   26.  and  S.  C.  cited  in  Fowler  ▼.  Bridges,  Poft.  186.     i  Term  Rep.  240. 

♦  Carncth  againji  Prior. 
Softer  Terrrty  Jac.  2.  Roll  74. 
TJ  PON  debate  of  this  cafe  (which  I  little  heeded,  &c.)  Holt 
Chief-Juftice  took  this  difference  upon  33  Hen.  6.  18.  that 
a  plea  which  concludes  In  abatementy  though  it  begins  in  bary  is  a 
plea  in  abatement  \  and  that,  e  contray  a  plea  concluding  in  bar^ 
though  it  begins  in  abatementy  is  a  plea  in  bar.  ^odnonfuit  negat\ 

I  Vent.  136.     5  Mod.  132.  144.     6  Mod.  X03.     i  Salk.  297.    Poft.  334.     Comb.  433. 
Ld«  Ray*  1018.    4  Bac.  Abr.'so. 

Barker  againft  Bcardwcll. 

/^  OVEN  ANT,  brought  by  the  Plaintiff,  upon  an  indenture  of 
apprenticefliip   made  by  the  Defendant  to   J,  S.  in  Londony 
which  was  inrolled  there,  and  the  Defendant  turned  over  to  thc 
Plaintiff  before  the  Chamberlain,  &c. 

There  was  a  demurrer  to  the  declaration,  and  judraient  for  the 
Defendant,  becaufe  cuftom  cannot  make  an  ajftgneey  fo  as  to  entitle 
him  to  an  adtion. 

The  Court.  Where  there  is  a  cuftom  of  a  place  that  creates  a 
duty,  an  adlion  lies  in  the  King's  courts,  becaufe  there  is  a  duty 
vefted ;  but  here  is  no  duty  vefted,  and  you  muft  make  vourfelvcs 
privy  to  the  contrail,  for  to  found  an  adion.  An  a£Hon  for  callin*- 
a  woman  "  whore**  will  not  lie  here,  though  it  will  in  London.  * 

Judgment  for  the  Defendant. 


•[4] 
Cafe  6. 

Plea  begins  ia 
har^  and  coB- 
clu4«|  In  tthtLH' 

Moor.  30. 
Cro.  Eliz.  2031 
Latch.  178. 
1  Lev.    312. 
Lutw.  34*    2 

Cafe  7. 

The  ejfignei  of 
a  Lon,{j»  ap- 
prent'  .  though 
turtied  vutr 
purfuant  to 
the  caftom  can- 
not maintain 
cofrnant  on  thc 
indenture. 

March.  419. 
Cro.  Eliz.  437* 
5  Co.  17.  a. 
Co.  Lit.  385. 
Efpinafs  Dig* 
354.    ^ 


Cafe  8. 


Crannlington  againft  Evans. 

Eafter  7'ermy  2  Jac,  2.    Roll,  iga, 

T^  EFENDANT  draws  a  bill  of  exchange  payaUe  to  one 
^^  Price  to  the  ufe  of  one  Calvert.  Price  affigns,  by  indorfement, 
thc  bill  to  the  Plaintiffy  who  brings  the  aftion  as  indorfee.  The  De- 
fendant pleads  that  Calvert  was  indebted  to  the  king,  and  that  there- 


Ifabillofex- 
change  paya- 
ble to  A.  to  tbt 
mfi  of  B.  be 
afligned  by  A.  by 
indorfement  to 
another ;  it  can- 
not be  extended  for  a  debt  due  to  the  king  by  B.     S.C.  a  Show.  509.      S.  C  1  Vent.  307.     S.  C* 
Carth.5.  S.C.Skto.a64   S.C.Holt.io8.-«i^P^Kyd.oBBlUH69.   4  Com.  Dig.  144.  jBacAbr.  6oq, 

upon 
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upon  ax  extent  had  been  fucd,  and  this  monej^  paid.    The  Plaintiff    Ceamhn*. 
demors.  ^. 

Sut  Robert  Sawyer  argued  for  the  Defendant,  That  here  is  no 
legal  intereft  in  this  bill,  but  the  money  is  and  belongs  to  Calvert. 
The  bare  delivery  of  goods  and  chattels  upon  a  confidence,  is  not  a 
truft,  but  the  property  remains  in  ce/fuy  que  ufe ;  and  he  cited  Shavj 
V,  Horetuoodj  Telv,  23.  Harris  v.  Be^iver^  Cro,  Jac.  678.  Where 
goods ;  or  money,  or  other  perfonal  things,  are  delivered  to  another, 
they  give  no  property,  unlefs  it  be  to  his  ufe ;  fo  if  it  be  exprefsly  to 
the  ufe  of  the  deliverer,  or  a  ftranger,  ♦  Dyer  20,  21.  If  Price  had  ♦  [  S  ] 
received  die  money,  CjA;^r/ might  have  had  an  adion  of  debt  againft 
him  for  it,  36  Hen.  6.  pL  9.  And  if  this  be  fo,  how  can  thefe  af- 
fignees  come  to  an  intereil  ?  And  to  lay  a  cuftom  that  a  man  {hall 
come  to  a  property  in  that  which  he  knows  and  fees  plainly  is  mine 
without  my  direction,  (hall  never  help  it,  33  Hen.  6.  pL  5.  3  Co. 
78,  The  cuftom  of  merchants  affigns  a  choje  in  a^ion-i  but  it  is 
tirom  him  that  hath  the  property ;  but  the  going  to  the  firft  drawdr 
is  not  by  die  cuftom  of  merchants,  but  by  the  common  law,  by 
reafon  of  the  "value  received."  It  cannot  be  faid  to  be  paid  in  his 
own  wrong,  becaufe  he  that  recovers  hath  as  much  right  to  fue  as 
tbe  other,  and  both  may.  Now  here  is  an  extent^  whereby  this 
very  debt  is  extended,  as  well  againft  Cramlington  as  the  others,,  and 
the  money  adlually  paid,  for  fo  it  is  pleaded  :  This  extent  is  a  fuit 
in  Caherfs  name,  whole  money  it  was,  for  the  extent  is  his,  and 
he  recovers ;  then  here  is  a  recovery  before  the  other  fuit,  which 
ihews  that  it  doth  not  amount  to  the  general  iflue,  but  is  a  fubfe- 
quent  bar. 

Thompson  ?  f«;i/rtf,  for  the  Plaintiff.     The  privity  of  contraft  2  Show.  441. 
is  between  the  drawer,  and  Price^   and  the   indorfee.     The  laft  i^^^^gA. 
ir.dorfcc  hath  an  aclion  againft  any  of  t!ie  indorfers,  or  againft  the  Exchange,  71.* 
original  drawer ;  and  therefore  this  can  be  no  good  plea.     Befides, 
this  plea  goes  only  to  the  confideration,  and  anfwers  nothing  to  the 
aJumpfA  \  here  is  a  right  vefted  in  the  Plaintiff  by  the  indorfement 
aad  ajffignment  ten  days  before  the  extent. 

Hoi«T  Chief  fuftiee.  An  univerfel  cuftom  is  a  law,  and  I 
know  no  diftiiKlion  between  lex  tnercatoria^  ;md  confuctudo  merca^ 
Urum :  U  the  drawer  mention  it  ^^for  value  recehed^**  then  he  is 
€i);irgeable  at  common-law ;  but  if  no  fuch  mention,  then  you  muft* 
come  upon  the  cuftom  of  merchants  only.  T  his  is  a  bill  which  is 
alBgnable  by  Price^  and,  when  Price  afliened  it,  he  received  the  mo- 
|}ty,  and  that  receipt  was  for  the  ufe  of  Calvert^  and  there  Calvert 
I  hith  his  aflion »  but  we  can  take  notice  of  none  hut  Price  \  and  at 
this  late  the  credit  of  bills  of  exchange  will  be  fpoiled. 

Pf  R  TOTAM  Curiam.  Judgment  for  the  Plainuff. 


B  3  Beake 


$  Eafter  Temij  i  William  and  Maiy. 

#  r  6  J  ♦  Bcake  agasnjl  Tyrrell. 

Cafe  9.  Hilary  Termj  3  J^  4  Jac.  2.  Roll.  334.  or  173. 

To  trerpaft  for  'T^  R  £  S  P  A  S  S  fof  taking  a  fhiiH  &c.  The  Defendant  pleads, 
talcing  a  Aip,  a     ^    That  he  was  a  captain  of  a  man  of  war,  and  that  he  took 

Kfendant'wM*  ^^^  ^^  *®  high-fcas  as  a  prizfj  and  carried  her  to and 

the  captain  of  t  there  profecuted  her  and  condemned  her  in  the  Jdnuralty  Court  as  a 
snan  of  war,  and  pri%e^  &c.     Demurrer. 

00  the  high  feat  Argued  in  maintenance  of  the  plea.  That  credit  is  to  be  given  to 
as  apri«e,  and     ^^^  Admiralty's  proceedings,  and  that  the  fentence  and  condemna- 

r^rt  abroad,^  ^'°"  ^^^  ^  *  8^^  ^^^  ^^  ^^^.  *^  matter  hath  been  there  cxa- 
wbere  (he  wu  mined,  this  Court  muft  take  it  for  juft  proceedings  \  that  the 
condemned  in  caufe  of  the  fentence  is  not  traverfable,  but  only  whether  there 
C^uft'lTpria?,  were  fuch  proceedings  Aerc  or  no,  8  Co.  68.  The  court  and  ju- 
h  no  jujfifica-*  rifdiftion  of  the  Admiralty  reaches  over  the  fea  all  the  world  over, 
thni  tor  it  do«  j^^d  thcy  may  fit  at  land  any  where,  in  the  Eaft- Indies  as  well  as 
JbJ  wafw*/  here ;  and  in  29  Car.  2.  in  Hutchinfon's  Cafi^  {a)  who  was  accufed 
frtxi  \  or  before  and  acquitted  in  Spain  for  killing  a  man  there,  it  was  held  to  be  a 
tifiy>fiCcurt,orhy  good  bar  to  any  proceedings  here;  and  the  cafe  of  Hughes  v.  Cor^ 
waVc^tmned'  »^''«J»  (*)  ^od  CottingbonCs  Cafty  {c)   depended  on  a  fentence  ia 

S.  C.  Garth,  i.     ^^^h* 

S.c.Comb.i»a  E  contra^  urged,  Thzt  ^  ut  prizam  cepit**  is  uncertain,  and  no 

siciBrofillt!?!!  averment  that  it  was  a  prize:  He  was  a  captain  of  a  man  of  war, 

sic.  Holt,  47.  but  (hews  not  anycommiffion,  or  (juo  tnodo  he  was  fuch.    If  a  man 

Poft.  135, 143.  be  to  plead  proceedings  in  an  iiiferiour  court,  he  muft  fliew  fo  much 

R»y-  473-  as  to  evince  that  they  had  a  conufance  of  the  caufe :  He  only  lays, 

j*Sii*k*ti.  '^^^  htxng  upon  the  high  fea,  he  took  her  as  a  prize  \  he  doth  not 

Carth.^l/  fay  that  the  fuit  in  the  Admiralty  was  upon  our  mftance :  If  it  had, 

1  Vera.  21.  if  we  had  complained  there  of  this  unjuft  taking,  and  fentence  had 
Dou'l!^i^*^^  been  againft  us,  it  would  have  beenftronger  on  their  fide;  but  they 

»« •  594-        ^^^  f    ^^  ^gy  ^Q^j^  jj^  j^^j  carried  it  in,  and  profecuted  and  con- 
denmeait. 

Holt  Chief  Ju/iicej   That  he  was  a^  captain  is  well  enough, 

M  See  4  Term  hcneed  not  (hcwhis  commiflbn  (tf).  But  it  doth  not  appear  how  Ais 

Kep.  366.  and     ftiip  camc  to  be  a  prize  j  it  doth  not  appear  there  was  any  caufe  to 

Cafej  in  Crown    feize  her  as  fuch,  nor  fliewn  that  there  was  any  war :  the  i'ubfequent 

Uwa78,noti8,        -^^g  ^^  ^j^g  Admiralty  cannot  juftify  the  firft  ille^  caption  ;  be* 

ndes,  it  is  not  (hewn  whofe  court  of  Admiralty  it  was,  nor  be* 

fore  what  Judge. 

Judgment  for  the  PlaintiiF  per  tout  le  Court. 

Note.  This  was  an  interloper  feized  bv  the  Eaji  India  Company^ 
and  carried  into  tbo  Indies^  and  there  condemned  by  the  Company's 
Admiral^  &u 

(a)    3   Keb.  7S5.     1  Show.  %%%.    3  (h)  Raym.  473.    Skio.  59.    %  Show, 

Mod.  194.    See  alfo  Ball  N.  B.  5th  edit.      %i%,     %  Ld.  Ray.  893.  935. 
945.  and  Roche'ft  ci(e,  Cafes  in  Crown*         (c)  %  RoU*  Abr.  83.    Cxo.  Car.  506. 

HuttOQ 
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♦  Hmton  agamji  Goodrick.  •  [  7  ] 

HUary  Ttrm^  3  €ff  4  Jac.  2.    RslL  334.  Cafe  io» 

£JECTMENT,  on  dnee  feveral  demifes,  in  an  inferior  'fl'}^^^''^^^^^ 
court;  and  for  the  fecond  doth  not  (ay  it  was  infra jurifdic'  muft aiiedge'thc 
timum  curiity  only  infra  libertaf  et  jur^  and  doth  not  fay  pned*^  <*cm«fe  infra  jw 
If  good?  There  was  cited  Cro.Eliz.  441.  GoMiay  v.  Mtchely  and  p^tl^eJ^'"''^- 
^Us  V.  Searly  Od.  Joi.  95.  Cowper'iS,  and 

TrcTOf  V.  Wan,  j  Term  Rep.  151. 

SscoNDLY,  Befides,  the  judgment  was,  qu^  ncupent  Urmnum  ^n  ejectment  on 
yifloir,  whereas  there  were  three  icverals.     There  was  cited  the  cafe  ^^\f^^^^^ 
^Patt^onv.  Goddard^  in  Michaelmas  term,  3  Jac.  2.  RolL  no.  menitorefjfer 
Jdjornatur.  Ws  urm^  bt 

.  good. 


Pepis  againji  Low.  Cafe  1 1. 

ATtchailmas  Term^  4  Jac.  2.     Rail,  540. 

^CTION  onthecafebyaffigneesofcommiiEoncrs  of  bank-  tm^nll^t^^ 

nipt.     An  Exception  was  taken  to  the  declaration,  becaufe  no:  ftate  hew 
it  alledged  J.  S.  to  be  a  bankrupt,  and  doth  not  ihcw  how.     ^uare^  thcparcy  beome 

Carth.  19.    Bull.  N.  P.  37.    Cowp.  569.    Dougl.  205.    Cooke's  B.  i..  570. 

(«)  la  S.  C.  Carth.  29.  h  11  faid  that       oien%  on.  dmurrer^  giten  for  the  Plam- 
tU  dedtratioo  was  held  good^  and  judg.       ti(f. 


Vilfers  againji  Ball  ^W  others.  ^afc  1 1 

£^^  Ternij  1  WilL  and  Mary.     Roll  410. 


C 


ASE  for  flopping  of  lights;  and  fays  only,  quod poffejjionae  An  aaion  for 
of  fuch  an  houfe,  in  which  he  had  and  habere  debuit  fuch  and  ftoppin,  iighta 
fuch  lights.  goo'^.  wi  .h  ut 

*-v      t  •  aljeging  the 

On  demurrer>  exception  was  taken,  becaufe  it  did  not  fav  time  out  houie  ^r  lights 
•fmindi  nor  fo  much  as  th^t  it  was  an  ancient  isufe^  and  that  the  "^^'«»f* 
lights  were  ancient:  ^^^'  18. 

But  held  well  enough  upon  the  cafe  of  Sands  v.  Trefufe^   Cro.  1  l^eon.  173. 

^*  575-  (^)  '  ^''°'*  '^^* 

*.     Com.  Dig.  «  Pleader,"  c.  39.     i  Ld.  Ray   391.    2  Ld!  K*ay,  X53g. 

(tf)  If  lights  be  flopped  by  the  ereaioD  Ray.  1093  ;  but  as  againfl  t  wrong  doer 

«f  buildings  on  a  man*!  own  foilagainft  ftatmg  a  bare  p^ffjiin  is   Sufficient,      i 

tU   windows    of   another,    it    rouft    be  Vent.  237.     3  Keb.  133.     aa  Vmcr  11. 

awred  they  were  ancient }  for  otherwifc  i    Ld.   Ray.  392.      But  fee  the  cafe  of 

he  has  a  right   to  build    upon    his    own  Rider  v.  Smith,  Trinity,   30  Geo.  3.     3 

foil,  Cro.£lis.  118.  1  Lev.  122.  x  Vent.  Term   Rep.  766';  and  Clarke  v.  King, 

a39-  6  Mod,  ai6«  20  Viocr  S.    a  Ld.  3  TeniuRep.  147. 


B  4  Lapdall 


S  Eaftcr  Term,  i  WilKam  and  Maiy-i 

Cafe  13.  LapdaU  againft  Hart 

^rinity  Temiy  Jac.  2.    ^IL  953. 

Alii 

omitting  t 
/endanc*s 

^.  If  1 ^  J    -  r  w      ^^       -    ,j  J 

averdia.  agauift  an  adminiftrator;  Plea,  That  (he  was  onlv  adminiltrator 

c«>.  Eii«.  77s,  duranti  mitidre  atate^    and  had  fully  admintfteredf;   Replication, 

cro!  Carl  593.  ^'^  divaftavity  and  iffue  thereon,  and  found  for  the  Plaintiff:  and 

Dougi.  1 1*4, 6g*3.  held  that  no  iffue  was  joined ;  and  ill  in  *  the  replication,  not  fajing 

4TcrmRep.36o.  who  did  wafte.    Jdjornotur. 

•[8] 

Cafe  14.  Evans  and  others  ag^nft  Pcttifcr. 

Mcbatbnas  Temiy  Jac.  x,    R9II,  328. 

j^lLnot^oln  \^RIT    OF    Error    by  principal  a^d  bwl,   held  ill,    and 
in  awritof error.  that  they  cannot  join^  according  to  the  cafe  of  For^  v. 

s.c.Comb.io8.  SaruBandy  Hobartnz. 

Cro.  Ctr.  481.  ' 

Cafe  1 5,  Maftin  againfi  Abdce. 

Mcbaebnasj  3  Jac.  2.     RoO.  575.* 

^ncTifr  d  T  '^  ^"^^  agreed.  That  if  principal  and  intereft  be  in  hazard  upon 

Tmereft  js'ln  '  ^  Contingency,  it  is  no  ufury,  though  the  intereft  do  exceed  the 

hatard  there  can  allowed  mtes  of  flx  pounds  per  cent,  according  to  the  cafe  of  Sbap^ 

s!c.Comb^'  Ay  V.  Hurrely  Cro.  Jac.  20Q.    Vidt  Cro.  Jac.  508.  and  Cr§.  Eiiz. 

s!  c.  c^rtk^e?!  ^43*    ^^^  when  there  is  a  hazard  that  the  Plauntiff  may  have  le&  • 

s.  c.  HoJt.  738*  than  his  principal,  it  is  no  ufuqr. 

S.C.3Salk.3jo.  r  r    >  j 

Crcjac.  2ol,  509.    ftRolL48.    x  Lev.  54.    i  Sid.  17.    Cro.  Elis.  741.    i  Atk.  340.     a  Black. 

863.    Cowp.  770,  794*    1  Hawk*  P*  C  ch.  82.  f.  i6.    3  Term  Rep.  531. 

Cafe  1 6.  Spencer  againft  Durant. 

Several  aa'ioai  T^  E  B  T,  in  the  declaration  upon  it,  after  Oyer^  it  appeared  to 
will  not  lie  on  a  ^^  be  a  Covenant  with  the  Plaintiff  and  another,  **  et  emnibus  et 
bond.*"**  ^*^'"^  ^«'//*^*  eorum  obligat*  in  twenty  pounds  for  performance.  Demurrer. 
Per  Curiam,  It  appearing  to  be  a  joint  intereft,  each  cannot 
a'w  M*."^*  bring  a  feparate  adion.  FsZ  Hob.  17a.  and  the  cafe  of  SUngfiy  v. 
itnk.  a6a.*  Beckwitby  5  Co.  l8« 
Cro.  Elis.  %Ol. 

5C0.  ft2.     Skin.  401.    ^Leon.  i6i*     i  Sauod.  155.     Moor.  149.    Strt.  553*     l  Bac*  Abr.  53a. 
%  Term  Rep.  182.  and  tbe  cafe  of  Byeri  y.  Dobej,  H.  Bl.  Rep.  236. 


Michaelmas 


Michaelmas  Term, 

The  Fourth  of  James  the  Second, 


I  K 


THE  EXCHEQUER  CHAMBER. 


The  Kino's  Bench. 

&RoBitT  W«io«T,  J&if.aijf  y>/iVf. 

Sir  Join  PoWlLLf  KMt,  1 

SirJLotttiT  BAJ.96CX,  KHt.  Vja/Hces* 
ir  TioMAt  STmiK««m,  Kat.J 


Common  Pleas, 

5trEDWAB»  HxRBBtT«  K»t. Chief  Jufii(^ 

Sir  Thomas  Jkhwor,  Knt.  -j 

Sir  Tmomas  Powsll^  J&r.  >  Jujiictt. 


Exchequer. 

Sir  E»WAJi»  At«iii«,  J&tf.  Cbk/Bgrtm 
CaaitToriiBt  Mxttow,  SJf. 


1 


Jv^frws* 


CBAtL&B  Il(GLSBT«£/7. 
JOBK  RoTXXRAMy  %. 

Sir  Thomas  Powxs,  Knt.  Atwmtf  GemraU 
Sir  William  Williams,  Knt»  Soticittr  CtnerttU 


Cafe  17, 


Piltarfe  againft  Darby. 

Aficbaebnas  Temh  t  >f-  ^  -^^^  4^4- 

ERROR  on  a  judgment  in  debt  in  the  Kong's  Bench.    The  bebt,onoove- 
dcclaxation  was  in  debt  on  a  fpccialty,  whereby  it  is  recited  nant  to  pay  fo 
that  AaT^  Tgo  beyond  feas,'and  tranfia  the  Defendant's  Zt^^^J^ 
bufinels  Acre,  he   covenanted   to  pay  him  for   fcven  years  the  ttriy  payment, 
fum  of  one  hundred  pounds  per  ♦  annum  quarterly,  to  begin  at  ^^^^Jtlbout 

A^     ^      r       :.««,.».».    S  C  iLntw.457.    S.C.N.  Lut.   136.    S.C.Comb.57-    Cro.  Eli*. 

jCwi.    Dli.«Pk«kf"(».W.»4.)  ^,    .^  '19] 

Usrtpmtt 


ID 

PlLTAtrS 

Sax  IT. 


(aJS.CjiKcb. 

477* 


(i)  S.axLcT. 

43* 

Raym.  2I> 
1  Keb.  9Z,zf3. 


Michaelmas  Term,  4  Jac.  2.  in  C.  S. 

Chri/fmas  35  Car.  2 ;  That  on  fuch  a  day  one  hundred  pounds,  for 
four  quarterly  payments,  were  arrcar  and  unpaid,  and  yet  unpaid, 
per  quod  a£fio  accrnnty  &c.  Judgment  upon  nanjum  informatus. 

Upon  error,  in  the  Exchequer  Chamber,  it  was  urged  to  be  ill, 
becaufe  did  hot  £iy  ^  then  ended,"  and  it  did  not  appear  for  what 
time  it  was  arrear. 

I  ARGUED,  That  it  was  well  enough ;  that  '<  then  ended"  was 
needlefs  according  to  the  cafe  of  Taylor  v,  Guy.  Sid.  409.  (a)  As- 
sumpsit to  pav  eight  pounds  per  annum  to  a  vicar,  and  to  begin 
on  the  30th  of  Afayy  and  (hews  a  breach  for  two  years  ended  the 
laft  day  of  May^  which  is  two  years  and  a  day ;  yet  on  demurrer 
held  good,  becaufe  the  word  ^^pnit**  was  furphi&ge,  and  then  ^^  for 
two  years"  was  well  enough.  And  the  cafe  of  Underbill  v.  Deve- 
reuxy  2  Saund.  71,  72.  A  Scire  Facias  to  have  lands  re-delivered 
which  were  feized  on  an  elegity  fuppoftng  a  (atisfa&ion;  the  Defen- 
dant pleads  in  bar,  quod  per  magnum  tentpusy  scilicet  per  duos 
emnos  po/i  deliberaf  the  rlaintifF  de  injuria  fua  held  him  out,  and 
received  the  profits.  Serjeant  Powis  demurs,  becaufe  not  fatd 
prox*  pofti,  nor  which  two  years,  and  it  might  be  after  the  PlaintifPs 
writ  purchafed  \  but  held  good,  and  diat  it  (hould  be  intended  y^rtm- 
dumJubjeSfam  materiamy  viz.  prox*  poft.  So  here  it  cannot  be  in- 
tended otherwife  than  adtunc  finif*  If  we  ihoold  bring  another 
a£Hon  they  may  plead  this  recovery,  with  an  averment  that  it  was 
the  &me :  but  befides,  it  muft  be  (uppofed  the  two  laft  years. 

But  five  of  fix  of  the  Justices  and  Barons  then  prefent  held 
it  uncertain  and  ill  \  for  that  an  avowrv  for  rent  is  no  eftoppel  to 
demand  arrears  before,  according  to  tne  cafe  of  Pabur  v.  Stabici^ 
Sid.  44*  {b) 

And  fo  judgment  was  reverfed. 


Eaftcr 


IX 


Eafter  Term, 

The  Firft  of  William  and  Mary, 

IN 

THE     KI  NG's    BEN  C  H. 


Sir  John  Holt,  Knt.  Chief  Jujiice. 

Sir  William  Dolben,  Knt. 

Sir  William  Gregory,  Knt. 

Sir  Giles  Eyres,  Knt. 

Sir  George  Treby,  Knt.  Attorney  General. 

John  Somers,  Efq.  Solicitor  General. 


t.ljujlices. 


Clerk,  Knt.  againji  Andrews.  CtSc  i8. 

PROHIBITION  moved  for,  on  fuggeftion  that  by  our  law  xhe  Court  wiu 
no  perfon  is  to  be  impleaded  in  an  inferiour  court,  but  for  fuch   not  grant  apr^m 
matter 'as  is  adled,  arifen,  and  accrued  within  the  jurifdiftion  of  the   ^^0"*  Court 'oil 
Court ;  That  one  Moore  at  Weftmnjier  in  the  county  of  Middlefexj  a  fuggeftion  that 
out  of  the  jurifdiSion  of  the  Court  of  the  Poultry-Compter,   the  matter  is  out 
coramyicc.    hecsanc  inithtti  to  Sir  RoUrt  Qerk  in  feven  hundred  tion^^K^tkl 
pounds ;  that  Andrews  intending,  &c.  had  levied  a  plaint  there  againft   bepleadedtoaeir 
Sir  Robert  CUrk ;  that  a  fummons  iiTued,  and  nihil  habuit  returned,  jurifdiaion  be. 
ftcundum  canfuetud*;  but  that  Moore  having  a  thoulknd  pounds  in   an^refufed"^^' 
iiis  hands  ot  Sir  Robert  Clerk's^  was  attached  by  the  faid  thou(and 
pounds ;  Ita  quod  of  Sir  Robert^  et  ejfet  at  the  next  Court,  ad  re-   S.  C.  Comb. 
jfendend?  fecund*  confuetu^  j  whereas  *  in  truth  the  faid  Moore  was   s?S*.Carth.2<. 
never  indebted  to  the  faid  Sir  Robert  CUrk  infra  Jur*  Cur.  praiPj   Poft.  161. 173! 
oor  ever  became  indebted  to  him  in  any  fum  but  the  faid  feven  ^  ^^^  ^o^- 
hundred  pounds  at  Wejlminfter^  it  non  alibi.  *^idt  6s!'?66' 

Godb.  164.  a  Lev«  230.  i a  Mod.  135.  2  Mod.  131.  x  VenL  88.  Salk.  548.  4  Bac.  Abr.  15  c, 
Stn.879b  B.R.H.  117.  2  Ld.  Ray.  1408.  t  Peer  Wms.43.  47^*  Cowp.  20. 166.  Dougl.  378. 
I  Tcnn  Rep.  552.    3  Term  Rep.   315.    4  Teiia  Rtp.  351* 

•  [  10  ] 

3  Upon 


CltlK 


fit)  SjC.  X  Vent. 

n. 

X  KjA.  ^3. 
But  fee  the  Cafe 
•f  Coxe  V.  St. 
Albans* 
1  Mod.  8r. 
jVcDL.  xSoy 
333^ 


(OS.C.  Latch. 
116. 

•[  u  ] 


(t)  Moot  762. 


(^  Moor  918. 


Eaftcr  Term,  i  William  and  Mary,  in  B.  R. 

Upon  this  fuggcftion  I  moved  for  a  prohibition ;  for  that  we  had 
pleaded  this,  matter  there,  and  the  plea  was  refufed,  and  we  had 
affidavit  thereof.     I  urged,  that  a  prohibitioa  lies  to  an  inferiour 
Court  for  holding  plea  of  a  caufe  out  of  their  jurifdi&ion ;  there  is 
the  Writ  in  the  Register  98,  founded  on  the  ftatute  Weftmin- 
ftcr  the  firft,  cap.  35.  which  is  commented  on  2  Ittfi,  229.  In  the 
cafe  of  Smith  v.  5tf«i  in  Hilary  Term  17  Car.  2.  B.  R.  Roll.  50  j. 
a  prohibition  to  Mar Iboroughy  on  a  fuggeftion  that  it  arofe  out  of  the 
jurifdidlion,  and  affidavit  that  it  did  fo,  even  without  the  neceffity  of 
pleading  it  there;  and  in  the  cafe  off/dayman  v.  Smithy  Sid.  464.  and 
I  Mod.  63,  64.  (a)  to  Brijiol^  upon  this  fuggeftion,  upon  Sir  Fran* 
CIS  Winnington's  motion.     If  an  aftiou  be  broughtj-and  a  judg- 
ment there  be  pleaded,  they  muft  aver  the  caufe  to  have  arifen 
within  their  jurifdi£tion ;  and  it  is  the  province  of  this  Court  to 
reftrain  all  inferiour  Courts  within  their  proper  and  refpe6Hve  ju- 
rifdi£lions*      l*his  cafe    is    not   different    from   another  common 
cafe;  for  the  fuit  againfl  Moore  is  as  a  new  a£Uon  in  nature  of  a 
new  plaint;  and  that  appears  from  the  very  form  of  pleading  ^ifo^ 
reign  attachment^  and  from  thence  we  muft  learn  it,  fmce'they  keep 
•  no  formal   records,  till   made  up  upon  occafion.     In  the   entrj 
there  is  a  fuggeftion  that  there  is  fo  much  in  his  hands,  a  procefs 
againft  him,  and  day  is  given  him  ;  he  comes  in  and  pleads*,  and  all 
this  like  a  new  procefs.     The  mifchief  of  incroaching  jurifdiAions, 
deceiving,  and  difmheriting  the  King's  Courts  is  as  great  in  this  as 
in  the  other  original  fuit.      Suppofing  it  only  a  mean  to  make 
the  original  debtor  to  appear  and  put  in  bail,  that  will  not  alter 
the  cafe;  for  if  any  Court  Chriftian,  Admiralty,  or  other  inferiour 
Court,  do  meddle  with  anv  thing  collaterally  that  is  out  of  their 
jurifdi(Stion,  this  Court  will  and  ought  to  prohibit  them:  as,  if  a 
fuit  be  by  a  Parfon  for  tithes,  and  the  Defendant  plead  that   the 
place  WHERE  is  in  another  parifli,  prohibition  lies;  becaufe  they 
meddle  with  that  which  is  out  of  their  jurifdi£tion,  though  the  origi* 
nal  thing  be  of  their  cognifancc,  and  this  comes  in  obliquely.     If  a 
man  be  admitted,  inftituted,  and  indufted,  and  a  fuit  is  there  for  to 
avoid   the   inftitution,  fuppofing  it  not  valid,  though  the  thing  be  of 
their  cognifance,  yet  becaufe  the  iiiduftion,  which  is  temporal,  and 
gives  a   lay-right,  may  depend  upon   it,    a  prohibition  lies.   Sir 
Timothy  Huttons  cafe^  Hob.  15.  [h)     If  a  man  fue  there  to  prove  a  * 
nuncupative  will,  though  that  be  of  their  conufance,  and  of  none 
other,  yet  if  fuch  will  revoke  a  will  in  writing   concerning  land, 
a  prohibition  lies,  Eafter  Term  14  Jac.  Reynolds* s  cafe,  {c)    in  RolL 
ahr,  tit.  *'  Prohibition^**  285.     Though  ik^Jubje£tum  circa  quod  be 
fpiritual,  yet  if  the  confequence  be  a  determination  of  a  thing  be- 
longing to  common  law  conufance,  this  Court  will  prohibit;  pari 
rattone  in  this  cafe.    As  to  the  Jdmiralty-Court^  it  is  the  fame :  though 
things  done  on  the  high  fca  belong  to  their  jurifdifKon,  yet  if  the 
con&quence  be  a  determination  of  a  thing  not  belonging  to  their 
conufance,  a  prohibition  lies,  as  in  Bridgman^s  cafcy  Hob.  1 2.  {d)    If  a 
man  make  an  obligation  upon  the  high  fea  for  the  fecurity  of  a 
debt  growing  due  before  at  land,  or  fhould  make  a  promife^  tp  p^y 
the  fame,  this  cannot  be  fued  in  the  Admiralty ;  and  fo  it  is  i  contrety 
Hob.  79,  212.  they  cannot  hold  plea  of  an  agreement  at  fea,  and  put 
in  writing  under  feal  at  land.    A  fimilar  cale  is  that  of  an  entire 

contra^ 
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contrad  for  above  forty  fliilKngs,  and  fevered  into  divers  fmall  fums,        Cnxr 
and fued  for  as  fuch  in  an  inferiour  Court,  a  prohibition  lies, becaufe     a» »*£««♦ 
it  is  to  defraud  and  deceife  die  King's  Courts^  19  Hen.  6.pL  54* 
Girling  v.  Aldas :  Eafter  Term,  22  Car.  2.  in  the  King's  Bench, 
2  KibUbij.  {a)  There  is  no  objeftion  againft  this,  but  may  be  againft   W  S.  C.  iV<ic- 
all  prohibitions  to  inferiour  courts;  for  the  debt  follows  the  perfon  ^^ac?iU)r.»54. 
in  the  other  cafe  as  well  as  in  this.     The  common  law  courts  fhall 
draw  the  whole,  if  part  be  within  and  part  without  a  particular  in- 
feriour jurifdi<%on.     As  to  Turbflfs  cafe^  there  is  a  great  difference 
between  that  and  this ;  for  there  jurifdidion  was  undoubted ;  {b)  Mr.   ^\}^*^^^*  ^* 
Turbill  received  the  money  there,  and  that  was  only  a  diipute  of  '        ^ 
privilege,  and  yet  in  point  of  privilege  it  was  contrary  to  two  exprefs 
refolutions  in  the  very  point;  as  Lodge's  caje^  2  Le9n.  156.  (r)  and   (0  » Leon.  177, 
Edward  V.  Tethbury,  I  Lecn.  189:  And  my  Lord  Saunders,  <^*^<^43f^ 
I  Sound.  67.  thought  it  an  hard  judgment.     As  to  the  cuftomari- 
neis  of  the  proceeding,  that  is  no  objection  here,  no  more  than  it  is 
in  a  cencejftt  fohere  \  and  yet  there  they  will  not  pretend  but  that 
a  prdiibition  lies  upon  this  fuggeftion ;  their  cuilom  only  warrants 
for  what  is  within  their  jurifdi^ion.     In  2  Inft.  229.  on  the  ftatute 
of  Wcftminfter  the  firft,  cap.  35.  my  Lord  Coke  (ays,  ^ That  tho* 
**  the  adion  bc^tranfitory,  yet  no  man  is  to  be  attached  by  his  goods 
^  for  any  contrail,  covenant,  or  tiefpafs  done  without,  &c  tho* 
"  Ae  man  be  paf&ng  through  the  ville."     And  this  *  holds  in  our     «  f  12  1 
cafe  as  well  as  in  the  other  3  and  though  there  be  no  exprefs  cafe  in 
this  point  of  the  garnijhee* s  debt  arifmg  out  of  the.jurifdi£lion,  yet 
the  reafon  of  the  law  is  plain :  and  upon  thefe  reafons  I  ^prayed  a 
prohibition. 

At  which  DoLBiK  Jufiice  was  angry,  and  bXi  no  man  would  have 
made  fuch  a  motion  but  mvfelf,  and  wondered  that  I,  who  had  been 
concerned  in  the  city,  uiould  have  made  fuch  a  motion. 

Holt  Chief  yufl!cer2Lidj  There  was  reafon  in  it.  But  our  pleading  of 
It  was  after  imparlance'^  and  fo  we  came  too  late ;  and  becaufe  we 
did  not  plead  in  time,  prohibition  was  denied. 

Lctchmere   and  others  againft  Thorowgood  and  another    Cafe  i^* 
Sheriff  of  I-.ondon, 
Hilary  Temiy  2  &f  3  Jac.  Roll.  82. 

"TpRESPASS  [a)  hy  theaJfigneesoUommiffiontxsofhmk-  a  bankrupts 

rupts  againft  the  Sheriffs  of  London  and  others  for  taking  their  goods  ;««  v^ftei 

goods.     On  not  guilty  pleaded  a  fpecial  verdi£fc  was  found  to  the  *»"  *^«  ^i^wtzt 

following  efFedl.     One  Topladyy  by  trade  a  vintner,  had  ajudgmciit  m^entV««^Ti^ 

againft  him  ;  on  which  judgment  a  writ  oi  fieri  facias  was  awarded  Imt^^nk 

Ufted-  the  27th  April.     On  the  enfuing  day,  viz.  the   28th  April  of  bankrupt:^ 

...,.«.  was  committed; 

©lit  this  relation  fliall  not  operate  fo  as  to  make  the  Sheriffs  trefpaffor  for  taking  the  goods  under  ^ftrifa^ 

€Us  tefled  before  though  not  delivered  to  him  rill  after  the  adt  of  bankruptcy  commitced.— ,^  s.  C.  « 

Mod.  ajS.     S.  C.  Comb.*  123.     1  Ld.  Ray.  7*4.    i  Bl.  Rep.  67.  20^.     i  Bur,  20.     i  Ack.  260.  Dou^i. 
415.    and  the  cafe  of  Smith  v.  Miles,  i  Term  Rep.  476.  and  fee  Cook's  Bank.  Laws,  p.  552  to  630. 

(«)  In  tke  former  edition  of  this  vork  the  fpecial  verdlCl,   between  the  *  *  nvo 

a  fefezeoK  is  made,  *«  'videfupra  cafu  73,"  itars,  from  the  reports  of  the  fame  cafe  in 

feat  as  the  editor  has  not  been  able  to  find  3  Mod,  236.  and  Ccmh.  123.   in  order  to 

cfeecafe  there  referred  to,   he  has  taken  render  the  reporter's  account  of  the  judg. 

tSie  iihertj  of  ioierting  tht  fubftaftca  of  meat  of  the  Court  more  inielligible. 

Topkdy 


14 


Cafe  20. 

The  being  rated 
to  and  paying 
the  poor  ratea 
afleiTed  on  a  te- 
nement under 
ten  pound*  a 
^ear,  is  fuflicient 
notice,  under 
the  I  Jac.  ft.  c. 
'7*togainafet- 
dement  by  a 
fubfequcnt  refi- 
dence  of  forty 
days. 

S.  C.  3  Mod. 
247. 
S.C  Carth.28. 


[X3] 
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f^laif  became  a  bankrupt  On  the  29th  April  the  Defendants 
took  the  goods  by  virtue  of  ^t  fieri  facias.  After  this  feizure  and 
before  any  venditioni  exponas^  viz.  on  the  4th  May  following)  an 
extent  ifliied  out  of  the  Exchequer  againft  two  perfons  who  were 
indebted  to  the  King,  and  by  inquifition,  Toplady  was  found  indebted 
to  them,  whereupon  the  eoods  feifed  under  the  y&ri/Szc/^x  were  taken 
out  of  the  ^eriffs  hands  by  virtue  of  the  extent.  On  the  ad  June 
following  the  commtffioners  affign  the  goods  to  Toplady^s  creditors. 
Afterwards  the  goods  were  fold  under  the  extent**. 

I  NOW  ARGUED  it  again  upon  this  point.  That  though  by  the  ftatute 
of  bankrupts  the  property  ctf  the  goods  be  vefted  in  the  a&gnees,  yet 
this  relation  fliall  not  work  a  wrong  to  make  the  officers  uefpaflbrs, 
who  had  a  good  audiority,  and  took  the  goods  lawfully;  and  fo  is  the 
cafe  of  Baiiy  v.  Bunningj  Sid.  271,27a.  {h) 

The  Court  clear,  that  the  verdid  was  againft  the  Plaintiff,  en- 
tire damages  )>eing  given,  and  that  this  a£bon  lay  not  againft  the 
^cersj  though  trover  would  againft  the  party  {c).  And  ib  judgment 
fcr  the  Defendant. 


{h)  This  cafe  a«  well  as  that  of  Baify  v, 
Smmniiigf  it  it  faid,  were  decided  e.tcirely 
with  refpe£k  to  the  liability  of  the  officera, 
3  Lev.  19a.  I  Bur.  ao.  i  Term  Rep.4So« 
and  not  upon  the  refpe^t  ve  powera  of  the  two 
wrtta  of  fori  facias  and  extent,  i  Bur.  36. 
But  fee,  upon  this  fubjed,  the  Cafes  of  Op. 
pom  V.  Sumner,  a  Bl.  Rep.  1251.  1294. 
and  Rorke  v.  Dayrel,*4Term  Rep.  402. 


{c)  Sed  Tide  poft  146.  Letchmere  v. 
Toplady,  where  it  appears  that  the  affigr.ees 
brought  inver  to  recover  back  the  goods 
taken  under  the  extin'tf  and  this  jodginent 
in  trt/^afs  pleaded  in  bar;  which  oa 
demurrer  the  Court  held  to  be  good. 
Saik.  III.  Sed  vide  1  Bur.  so.  %Bnu 
816. 


The  King  againjl  Payne. 

QRDER  of  Seffions  in  Effix  for  removing  a  poor  man  and  fami- 
ly in  Maiden  there,  to  another  place,  upon  the  account  that  he 
was  a  fettled  inhabitant,  by  remaining  above  forty  days  {a)  after 
taking  an  houfe,  and  being  rated  to  the  poor  there. 

Held  by  the  Court  to  make  a  good  fettlement  within  the  new 
ftatute,  I  Jac,  2.  c.  1 7.  f.  3.  though  there  was  no  notice  in  writing  given 
to  the  churchwardens  of  his  coming;  and  that  coming  in  publickly, 
bv  taking  a  houfe  and  being  rated  in  the  poors  rates,  and  fo 
dbfcrved  by  the  officers  of  the  parifh  in  their  pariih-book,  is  fuffici- 
ent  notice ;  and  that  the  rather,  *  becaufe  by  the  preamble  of  die  fta. 
tute  it  is  apparendy  meant  only  againft  private  and  clandeftine  re- 
movals, and  not  publick  ones,  of  which  the  parifh  takes  notice 
irielf.  (*) 


(tf)See  13  and  14  Car.  2.  c.  i2.  &  Bott*a 
Poor  Laws.  5  edit,  page  1 19. 

(h)  The  report  of  S.  C.  Garth.  aS. 
agrees  with  this,  that  the  affefTing  Payne  to 
the  pariih  rates,  and  receiving  the  money 
mffcktdf  was  fufficient  evidence  that  they 
knew  he  was  an  inhabitant  there  ^  but  by 
the  S»  C.  3  Mod.  247.  the  Court  are  faid 
to  ha^e  thought  notia  in  writing  neceiTary 
to  fatisfy  the  ftatutrj  3  Jac.  i.  c.  17.  f.  3. 
The  ftatute  of  3  William  and  Mary/c.  1 1. 
liowever^  feems  to  have  removed  all  doubt 
ftpon  the  fttbjedl  of  this  cafe»  for  after 
declaring  that  the  forty  dayt  residence,  in 
Mdcr  W  gain  *  fetlkaienty    ihall  be  ac- 


counted from  the  puhTxcaiiMi  of  the  nkict 
in  writing  in  the  parifli  church,  it  exprefsly 
raoviozs  that  any  perfon  who  ihall  be 
charged  witbf  and jpay  his  (hare  towards 
the  public  taxes,  ihall  gain  a  fettlement, 
though  no  fuch  notice  in  writing  be  deli- 
vered  and  publiihed.  Sec  Rex  v.  Tatbury, 
Foley  123.  Carth.  396.  2  Salk.  476. 
Rex  V.  Chertfey,  5  Mod.  454.  Rex  v. 
Abbots  Laogley,  Foley  ixo.  Stra.  S35. 
I  Bar.  K«  B.  285,  the  %  vol.  of  Mr. 
Conft*s  edition  of  Bott^s  Poor  Laws,  124 
toi26,  and  2i9to  227.and4Con*DJgeft9 
«  Juitices  Peace"  ^t>.  72.) 


Hum&ej^ 
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Humfrcys  itgmfl  Vao^n  and  his  Wife.  Cafe  ai, 

T^EBT  agalnft  htilband  and  wife;    and  they  appeared  hy  at-  H»ftaiid«ii4 
torney:  No  error,  though  die  wife  be  under  age,  becaufe  the  w»fcn«y«P- 
btt(hand  tmy  by  law  make  an  atioraey)  and  appear  both  for  himfelf  ^  tbougTaft 

and  wife*  wife  be  under 

age. 
I  a«4l.  Abr.  ftSt.    Croi.  Sift.  t^^»    %  Lev.  ^%,    3  Le?,  403.    I  HelL  Kep.  303.    5  Mod.  009. 

Coan  againjl  Bowles.  Cafe  22. 

'T*WO  avow  as  bailiff,  and  have  judfment.    Error  bmaght,  Wancy  cannot 
and  error  affigned  rf«t  one  of  them  was  within  age,  and  ap-  e^r^'J^i/^'n. 
pcared  by  attorney :  if  iU :  (a)  s.c.Poft.i6j, 

S.  C,  Cartb. 
i2«,  T79.    S.  C.  4  Mod.  7*    S,  C  Comb.  loo.     S«  C*  ii  Mod.  x.    S.  €•  Holt,  35s.     S.  C.  x  SaUc 
93»  205.     s  Saond.  21  x. 

'j)  The  Cttvrt  beJd  rhe  avowry  good ;  appear  in  sMtre droit.  See  S  C.  Poft.  165  $ 
fot  thic  tbey  all  make  but  one  bailU^  and       and  the  CaCet  tbere  cited. 

The  King  againjt  Ayliffc  and  Frcke.  Cafe  23. 

A  Y LI F F E  was  attainted  and  executed  for  treafon  j  Freh  as  his  A«  ^fffcatr 

executor  brings  a  writ  of  error.  Z7u  onfr^ln, 

Holt  Onrfjuftice  at  firft  doubted  if  executors  could  bring  it,  "^^^h^J^" 

but  agreed  that  they  as  well  as  the  heir  might  bring  it  in  cafe  of  "fhtor  for 

felony,  according  to  Marjh^s  cafe,  {a)  tnajcn,  at  well 

And  at  bft  of  alI  the  Court  held  that  there  was  no  difference  "c '/''T 
between  fr^^«  andy^iwy  as  to  this  point;  and  that  the  executor  s!c.  H^t,"l! 
being  injurea  by  an  erroneous  attainder,  might  bring  the  writ  of  er-  S.  c.  Saik'295. 
ror :  chough  by  ioine  it  is  neceffary  to  aver  a  perfonal  eftate,  for  other-  F.  N.  B.  »x. 
wife  he  is  no  ways  damnified ;  whereas  an  heir  is,  though  there  be   '  ^^"*  3*5- 
nothing  defcended  to  him,  becaufe  of  the  corruption  of  blood.  I^°"rrf  410!^** 

{a)  5  Co.  XIX.  a.  Cro.  Blia.  225,  273.    Owen  247.     x  Leon.  X25« 

Knight  againft  Parry.  Cafe  24. 

Cia  motion  for  a  prohibition  (the  cafe  I  did  not  take)  (a)  it  was  P»'"to^n«"o^  a 
^  held  by  Holt  Chiif  Jujilce,  That  in  cafe  of  part-owners  of  a  "^^^ 
/hip,  if  the  majority  do  fend  out  a  fliip,  they  ihall  be  liable  to  thofe  h:rout  without 

who  *^''"^*^'*f  °^  ^*»c 

I  C.  Caitk.  a6.    S.  C.  Holt.  647.    S.  C.  Comb.  109.     x  Kcb.  jfi.    Ra^  7S.  x  Mod.  61      ,  Lev  a« 
Co.  Lit.  200.     Stra.S90.    Fjtag.  X97.     xWilf.  201.    Ld.  Ray,  223.    23*5.  '* 

(a)  Tbe cafe  was  that  I  There  were  fe-  common  iiHgc  in  fuch  cafc<,  fuggeft  in 
venl  paxt-owneri  of  a  (htp^  and  the  major  the  Admiralty  Court  the  difa^rccmcnt  of 
part  of  them  agreed  to  fend  her  on  a  voy-  their  partners  \  and  then,  according  (o 
age  tt>  fea,  bat  rhe  reft  difagrecdy  where-  their  ufage  ther^,  they  order  certain  per- 
apoa  the  paxxr  noxabcr^  according  to  th«      font  to  appraife  the  ibi|^  who  accordingly 

fee 
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tvlio  do  not  confent^  in  cafe  there  he  a  profit^  but  the  msyority  tlicn 
are  anfwerable  for  all  hazards :  but  if  a  profitable  voyage^  ivho  fhall 
have  conulance  or  jurifdifkion  of  *  i^  is  the  quare. 

.  Agrud,  Thatif  they  take  bail  byway  oS  Jiipulation^  thej  may 
proceed  againft  executors  diere  in  their  own  way.  {h) 

6  Mod.  i6s.    s  Bar.  K.  B.  415.    Ld.  Ray.  %%y  is85.   3  Tenn  Rep.  267.  323. 


KlCISMT 

pARnr. 
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The  Adminlty 
Court  may  pro- 
ceed upon  a  #i- 
^riM  ^11^— Ray.  78. 


fet  a  Talne  theicOn  |  and  then  the  major 
party  who  agreed  to  the  voyage^  eater  into  ' 
a  reoocnisance^  wherein  they  bind  them- 
felyes  jointly  and  Severally  to*  the  difagree- 
iBg  partnerty  in  a  fum  proportionable  to 
their  fliarety  according  to  the  Faiue  Tet  by 
the  appraiferiy  Arc.  which  ia  ufually  done 
in  that  Court  to  fecnrc  the  iharea  in  the 
ihtp  of  thole  who  difagree  to  the  voy*C^ 
againft  all  •dventurea.^^tfrrft  one  of  ttie 
difagredog  partnen,  ulcei  out  a  fe'tr*  fa-' 
cm  upon  fuch  a  rtcegnimameey  entered  into 
by  Kmgbty  and  fentence  was  had  againft 
hiffl  in  the  Admiralty  Courts  from  which 
be  appealed  to  the  King  in  Chancery,  and 
m  commilIi«n  of  delegates  waa  aAually 
taken  out.— £iif  Ar  now  moved  for  «^iw- 
bibitm  \  for  that  fince  an  Admiralty  Court 


liad  no  jorifdiftion  in  diii  cai^  nU  wai 
doDC^  tfrtm  aMt  jiMfior.  S.  C.  Cvth.  sy. 
{b)  The  reports  of  this  cafe  in  Carth. 
9.7.  and  Comb..  1 10.  fay  that  the  whole 
Court  were  of  opinion  that  the  Admiralty 
Court  had  no  jurifdi^lion  in  this  cafej 
the  recognizance  or  ftipuladon  on  which 
the  fuit  there  was  founded^  being  done  upon 
land  I  And  therefore  that  tbt  fntihUhm 

was  grantri But  fee  the  cafe  of  Craves 

T.  Hedges,  Holt,  470  ;  I.ambert  t.  Aire- 
tice,  fto  Viner  Abr.  338.  pi.  12.  i  Ld. 
Ray.  %%%  \  Blacket  ▼•  Aniley>  i  Ld.  Ray. 
»35 )  Dimock  ▼•  Chandler,  3  Stra.  890. 
Oufton  T.  Hebdeo,  i  Wilf«  i o  i .  <9mtra.  See 
alfo  Menetonev. Gibbons,  3  Term  Rep.  267^ 
and  Smart  ▼.  WoMF,  3  Term  Rep.  323. 


Cafe  aj. 

In  debt  on  a 
bottomree  bond 
to  pay  m.oney, 
and  perform 
covenants, 
the  Defendant^ 
is  not  bound  to 
put  in  bail  by 
the  ftatuie  3 
Jac.  X.  C.8.  on 
a  writ  of  error 
on  the  judgment. 
S.CComb.  105. 
2  Bulft.  54. 
2Keb.  X3X. 
Carth.  29. 
6  Mod.  38.  . 
Hob.  265. 

1  Lev.  260. 
Yclv.  227. 

2  Stra.  1190. 
Luc.s,  281. 
2  Burr.  747. 


Garrett  againft  Dandy. 

F\  E  B  T  on  a  bottomree  bond,  with  a  fpecial  condition  to  pay 
^^  three  hundred  pounds  with  intereft  at  the  return  of  the  fhip 
Prudent  in  thirty-fix  months,  with  thirty-two  pounds  a  month  for 
every  month  after,  if  not  loft  or  caft  away  before ;  and  alfo  to  per«* 
form  covenants  and  agreements  in  a  certain  writing  or  bill  of  hot^ 
tmnree  made  the  fame  day.  The  Defendant  craves  eyer^  and 
pleads  the  ftatute  of  ufurv.  The  Plaintiff  replies,  Non  corrupte  fuit 
agreatum.  7'he  Defendant  demurs.  Judgment  for  the  Plaintiff. 
Writ  of  error  is  brought  in  the  Exchequer  Chamber. 

Tremain  Serjeant  moved  for  liberty  to  take  out  execution,  no 
bail  being  put  in  according  to  die  ftatute. 

.1  OPPOSED  it;  and  moved  for  zfuperfedeas^  a  writ  of  error  being 
brought  and  allowed ;  for  that  no  bail  was  required  by  the  law  in 
this  cafe.  The  ftatute  of  the  Queen  doth  not  reach  to  it,  for  there 
it  is  oidy  an  injundHon  on  the  Chancery  to  take  it ;  the  ftatute  of  16 
and  1 7  Car.  2.  c.  8.  f.  3.  doth  only  make  that  of  3  Jac.  i .  c.  8.  perpetual^ 
and  enlarges  it  in  no  cafes  but  after  verdid  \  and  fo  our  cafe  is  out 
of  that,  and  within  none  but  .the  3  Jac.  i;  c.  8.  ^  in  an^  adion  or 
*^  bill  of  debt  upon  any  lingle  bond  for  debt,  or  obligation  for  pay- 
^  ment  of  money  only,  or  upon  any  adion  or  bill  of  debt  for  rent, 
<<  or  upon  any  contra!^."  Now  ours  is  within  none  of  thefe;  it  is 
not^for  payment  of  money  only,  but  alfo  for  performance  of  cove* 
nants;  and  for  this  there  are  exprefs  authorities;  as  in  MichaeU 
mas  term,  18  Car.  2.  in  the  King's  Bench,  in  the  cafe  of  CaU-- 
wood  V.  Ballard,  {a)  Mr.  Colemak  prayed  execution  in  debt  upon 
an  obligation  to  perform  covenants  in  an  indenture ;  performance 

(tf)  2  Keb.  131. 

pleaded; 
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pleaded;  breach  affigned  in  nonpayment  of  rent;  verdift  for  die  Oareit 
pjaindfi^  and  Coleman  moved  that  execution  ought  to  go,  unleis  Dahot. 
the  party  put  in  bail ;  and  Wild  the  Kind's  Serjeant  oppofed  it ; 
this  rent  comes  in  by  the  way  of  collateral  breach,  and  the  ad^ion 
is  not  debt  for  rent,  or  for  money  only,  but  for  performance  of 
covenants ;  even  in  debt  on  the  indenture,  if  the  breach  were  on 
refervatioi^  of  rent,  there  muft  be  bail,  but  not  in  any  coun* 
terbond  to  fave  harmlefs,  or  debt  for  a  penalty  in  any  articles  in«- 
dented ;  £t  per  Curiam,  execution  ftayed  without  bail.  2  Keb. 
131.  In  the  cafe  of  f^ernett  ♦  v.  Debujhey  in  Trinity  Term,  19  ♦  [  15  ] 
Car,  2.  in  the  King's  Bench,  judgment  in  cafe  on  a  bill  of  exchange, 
bail  not  required,  becaufe  the  words  of  the  ftatute  are  debty  and  it  is 
not  to  be  enlarged,  but  rather  reftrained.  [a)  In  Mich,  Term,  10 
Jac  I*  in  the  cafe  of  Gilling  v.  Baker^  {b)  a  bond  for  performance 
of  covenants ;  debt  upon  an  arbitrement  is  held  to  be  out  of  the  fta* 
tute;  and  debt  for  arrearages  due  upon  account  held  not  within  it^ 
as  is  the  principal  cafe  in  aulfirode.  In  Trinity  Term,  1680,  there 
ivas  an  a^on  brought  upon  a  bond  with  a  condition  to  pay,  perform, 
and  keep  all  covenants  in  an  indenture.  The  defendant  pleaded  per- 
formance, and  demurrer  general,  and  judgment  for  the  plaintiff,  and 
no  breach  affigned  for  nonpayment  of  rent,  but  only  a  general  demur- 
rer,  becaufe  there  were  negative  covenants  in  the  indenture  ofleafe; 
and  on  a  writ  of  error,  it  was  held  in  the  court  of  Common  Pleas 
by  North  Chief  Jujttce^  Ellis,  Wikdham,  and  Charlton  Juf-^ 
tuesj  that  there  needed  no  bail.  I'his  was  upon  debate;  a  note  of  it 
I  had  from  Mr.  Good  all,  then  clerk  of  the  errors,  who  noted  die 
cafe,  but  not  the  names.  In  Eafter  Term,  1 6  Car.  2.  in  the  King's 
Bench,  in  the  cafe  of  the  Dean  and  Chapter  of  PauPs  v.  Capell  the  like 
rule  (r).  I  have  a  copy  of  the  rule  fen*  zfuperfedeas  on  Sir  William 
WiLo's  motion  for  a  writ  of fuperfedeas  and  reftitiiiiony  execution 
being  taken  out  for  want  of  bail,  befides  all  this,  the  reafon  of  the 
law  is  with  us,  for  the  intent  of  the  ilatute  was  to  require  bail 
where  the  caufe  was  plain,  as  in  cafe  of  payment  of  money  only :  [d) 
but  in  other  matters,  as  covenants,  there  is  more  nicety  in  the 
law  as  to  pleadtne,  and  judgment  might  be  had  againft  another  upon 
points  nice  and  difficult,  and  therefore  fuch  cafes  are  not  mentioned, 
but  admitted  Befides,  at  the  common  law,  a  writ  of  error  is  in  its 
own  nature  afupirfedeas^  and  foreclofcs  the  hands  of  that  court  where 
the  original  judgment  was  given,  by  a  removal  of  the  record;  and 
therefore  this  ftatute,  which  is  iotrodudive  of  a  new  law,  ought 
not  to  be  conftrued  by  equity,  or  extended  furdier  than  the  words  do 
teacb,  and  it  harh  always  recdved  fuch  an  interpretation,  as  the 
cafb  I  have  cited  do  evince. 

The  Court  took  time  to  confider  of  it,  and  look  into  the  cafes  i 
and  afterwards  decku'ed  their  opinions  that  no  bail  was  needful,  and 
gave  rule  fotafuperfedeas\  which  my  client  had  accordingly. 

(tf)2R^.i34«  ICC    bood|   bail    it    required;    for    ths 

{h)  %  Bolit.  53.  Yelv.  %%f,  conting^cy  having  happened  it  is  in  every 

(r)  t  Keh.  613.  690.      1  Lev.  X17.  relpe£t  e  bor.d  for  the  payment  of  money* 

\i)  Thercfare  ic  hath    been  adjudged  Pl'ct  v.  Coney,  i  Scra.  476.    See  ft  Burr, 

that  ia  cnor  of  a  judgment  o«  a  boCtooiT  746.    4  Bac  Abr.  673* 

VotL  C  Tb« 


It 
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Cafe  26. 
•  [16] 

The  penalties 
jr. Aided  by  5 
£ilz.c.a3.fornot 
furrendering  to 
a  proclamation 
on  a  ncti  tfi  i«- 
'Vfntut  returned 
to  A  writ  of 

eepUndo  are  dif- 
chargedy  unlefa 
the  writ  conCaint 
fhe  additions  re- 
quired by  the 
Itatute  I  Hen, 
5*  c  5  ;  but 
qu^rt  M  the 
writ  is  void  for 
the  want  of 
them* 

a  JoneSy  89.^ 
Jonesy  226* 
J  Roli.  Abr« 

i2Co.77« 
Cro.  Car.  197. 
X  Mod.  70. 
3  Mod.  42. 
1  Salk.  294. 
Stra.  265. 
Andr.  220. 
3  Com.  Dig. 
**  Excommeng- 
jncnt."  (B  4) 
aBacAbr.  315. 
3^3* 


[17  J 


•  The  King  againft  Johnfon. 

'np  HE  Defendant  was  excommunicated  for  refufing  to  bring 
^  an  inventory  in  the  Court  Chriftian,  and  a  writ  of  capias 
fued,  and  he  taken  upon  it;  and,  being  in  cuAody  of  the  marfhal,  he 
pleads  5  Eliz.  c.  23.  which  enads, "  That  in  the  vnitexcommunicats 
capiendo  there  fliall  be  addition  according  to  the  ftatute  of  t  Hen.  5. 
c.  5  ;  and  then  pleads  the  ftatute  of  i  Hen.  5.  c.  5.  and  that  in  the  writ 
there  was  no  fuificient  addition,  Et  hoc  paratus  efl  verificare  unde 
petit  judicium  et  quod  ipfe  de  brevi  prad^  exoneretur.  Demurrer  to  it. 

I,  being  of  counfcl  againft  the  defendant,  argued.  That  the 
I, Hen.  5.  c.  5*  doth  not  extend  to  this  cafe>  for  that  muft  be  an 
original  writ.,  in  which  exigent  is  awardable  |  it  reaches  not  to  a 
record,  becaufe  the  plea  is  holden  on  a  plaint^  and  reaches  not  to  a 
return  of  refcous,  by  Coke,  a  /«/?.  65,  and  666.  Regularly  at  the 
common  law,  if  a  man  had  no  name  of  dignity,  his  chrijiian  and^r- 
namcj  without  any  farther  addition,  had  fumced ;  then  the  5  £liz« 
c.  23.  doth  not  make  the  writ  void,  but  was  made  on  purpofe  to  en- 
force the  writ,  as  appears  by  the  preamble.  The  twelfith  and  thir- 
teenth feftions,  as  they  are  divided  by  Mr.  Keblcj  feem  feveral ;  but, 
as  they  are  in  truth,  and  upon  the  roll,  they  make  but  one  joint  fen- 
tence,  they  are  all  but  one  Proviso.  Upon  the  parliament  rolls 
there  are  no  fe£tions,  points,  colons^  &c. ;  they  muft  therefore  be 
taken  together ;  "  Provided  alfo  and  be  it  enafled"  goes  to  both 
the  fedlions,  and  then  it  is  moft  evidently  plain;  then  it  is  thus: 
"  If  in  prifon,  beyond  fea,  under  age,  or  feme  covertj  they  (hall 
*^  not  incur  the  pains  and  penalties,  of  the  a£t,  but  may  plead 
*^  fuch  matter  in  bar  of  levying  fuch  pains.**  "  If  he  have  not  a  lawful 
*^  addition,  according  to  the  ftatute  [a)  requiring  it  in  cafes  of  certain 
*<  fuits  whereupon  procefs  of  exigent  arc  to  be  awarded  or  not,  for 
<<  the  caufes  mentioned  in  that  aS,  then  all  the  pains  and  forfeitures 
^^  limited  to  be  void,  and  by  plea  to  be  allowed  fo;"  It  doth  not  (kj 
the  writ  fhall  be  void,  or  the  party  difcharged ;  and  according  to  this 
opinion  are  all  the  authorities:  if  the  writ  be  delivered  of  record, 
tho'  it  do  not  mention  any  of  the  caufes  exprefTed  in  the  ftatute,  it 
is  good  as  for  cofts ;  but  if  a  capias^  with  proclamations  and  pe- 
nalties therein,  be  awarded,  thefe  penalties  and  forfeitures  only  are 
void,  as  in  the  cafe  of  Hughs  v,  Benifyy  Cro.  Car.  197.  This 
appears  alfo  from  the  King  v.  Redmayn-i  Cro.  Car.  1 99.  for  there  he 
pleads  quoad  the  penalties  and  forfeitures,  that  it  was  not  *  for  any  of 
the  caufes  mentioned  in  the  ftatute,  and  quoad  the  excommunicato 
capiendo  he  pleads  another  matter,  viz.  the  pardon.  In  Browne* s 
cafe^  in  Hilary  Term,  3  Car.  i.  is  the  fame;  it  is  in  Benlow*s  Rep. 
200;  there  moved  diat  he  (hould  be  difcharged  of  the  penalties, 
becaufe  for  none  of  the  caufes ;  but  held  by  the  Court  he  ihould  not 
be  delivered  from  his  imprifonment  until  abfolution.  The  opinion 
of  difchargiiig  abfolutely  for  want  of  one  of  thofe  fpecial  caufes,  hath 
been  exploded  ever  fince  king  James's  time.  The  writ  ought 
to  contain  a  caufe  of  ecclefiaftical  conufance,  and  that  it  doth 
here ;  and  want  of  addition  is  in  the  fame  ftatute,  by  5  Lli%«  c.  2  j. 
(«}  I  Hen.  5«  c.  5* 
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:»  want  of  one  of  thofe  caufes ;  and  therefore  thofe  authorities  afe        ^** 
expreis  to  the  purpofe :  as  to  the  cafe  of  Etheringtony  2  JO^.'30O.      joHMtoit.-  < 
and  Tbwing's  cafe^  2  Keb>,  31,  34.  becaufe  no  writ  was  delivered 
upon  record,  and  that  is  the  reafon  of  the  anonymous  cafsy    Cro.  Jdc. 
566, and  Parker^ scafe^  Cro.  Cat.   583.  the  Court  only  avoids  the 
penalties,  and  not  the  writ. 

And  rule  was  given  accordingly,  that  he  fbould  be  detained  till 
aUblution. 

No  bail  on  writ  di  bomne  nplegiando  for  one  taken  on  a  capias  ^  ^^^'n^'tm^nt 
txcmmunuato  by  3  hdw.  I.  c.  15.  WmcxecutUn 

Note,  If  the  writ  do  not  mention  him  to  be  commorant  in  the  An  ixcommum^ 
diocefe  (which  Johnfor^s  writ  doth)  this  vitiates  it.  Moon  467.  but  ^^VTi^ic 
no  notice  taken  of  any  need  of  addition.  party  to  be  com. 

morsnt  in  the  diocefi. 

Cary  againfl  Bacchus.  Cafe  27. 

\17RIT  OF  ERROR  in  the  Exchequer  Chamber  upon  a  judgment  Cafe,  by  thebaU 

in  the  King's  Bench)  in  an  aftion  on  the  cafe.     Cary  declares,  ^*^  °^*  'j*""'^ 
That  the  franchife  and  liberty  of  returning  and  executing  all  writs,  ^ccutlon  and 
l>iDs,  and  precepts  out  of  the  courts  of  the  king  and  his  proc'enitors  return  of  writt> 
^diin  the  liberty  of  Wejlminfter  \%  an  ancient  franchife andliberty ;  "'^(jf  "^Tgu' 
that  die  |Jaintifr  fiich  a  day  was,  and  yet  is,  feized  of  the  office  of  bmy"  wd'exc- 
baiiifF  of  the  liberty  aforeUid,  and  as  bailiff  of  that  liberty  of  right  cuting  zfm 
lad,  and  ought  to  have,  the  execution  and  return  of  all  writs  iifuing  f^^^l*  *'/*^°"5 
omof  the  King's   Bench  dircded  to  the  fherifF  of  MddMex^  ^^^'b.l^T 
and  to  be  executed  within  that  liberty  (except  a  place  called  The  tbt  nbtrtyy  \% 
Sancuary)  {a)  and  the  fees  and  profits  of  fuch  executions  and  re-  8*^' 
turns;  that  the  defendant  pramtjforum  non  ignurusy  without   the  S.  C  Comb.  31. 
licence,  and  againft  the  will  of  the  plaintiff,  did  break  and  enter,  and  f°R^^u**Rep, 
the  goods  of  one  John  Eaflon^  to  the  value  of  forty-nine  pounds,  by  uc.    ' 
virtue  kAz  fieri  facias  out  of  the  King's  Bench,  returnable  tali  die^  in   i  Veni^  399. 
execution  for  debt,  damages,  and  cofts  in  the  writ  certified  to  be  re-  *  "^^n^-^^a*- 
covered,  did  take,  whereby*  the  plaintiff  loft  the  execution  and  the  ^uATvj^Xi^. 
return  of  the  writ,  and  the  fees  therefore  due.     Demurrer,  and  caufe  3  Lev. 
Ihcwn,  that  non  apparet  quo  modo  the  plaintiff  was  feized  of  the  office,  "  co^'^s'  '^ ' 
nor  what  right  or  title  he  hath  thereto,  &c.  Judgment  for  the  plain-  comb.*i98. 
tiff.    Inquiry  of  damages  to  forty-nine  pounds,  &c.     The  general  x  wiif.  326. 
error  affigncA  1  Burr.  440. 

I  AKGVEvfortheplainiijfy  That  this  declaration  was  ill,  becaufe  It  ^B-ic.  Abr.  57. 
did  notfet  forth  his  title,  nor  that  it  was  an  ancient  office,  according  4  Bac.  Abr.  15; 
to  the  cafe  of  Symonds  v,  Seebourne^  Cro.  Car.  325.  where  it  was   '^g"™  ^*^* 
held  ncceflary  to  alledge  it  an  ancient  houfc  and  ancient  lights,  and  3  Term  Rep, 
that  time  out  of  mind  the  lights  were  there;  a  prefcription  is  necef- 
fary  to  the  houfe,  tho'  not  to  the  perfon.  Earl  of  Rutland  v.  Bowler^     *  [   18  J 
Pointer  290.  a  prefcription  to  the  thing.     But  that  which  I  infifted 
on  chiefly  was  this,  that  a  fubjeft  cannot  be  feized  of  the  execu- 
tion and  return  of  writs  of  common  right,  without  grant  or  pre- 

U]  Bat  fee  8  &  9  Will.  3.  jc.  27  i  the      like  kind,  in  which  debtors  were  priYilcgid 
9  Ceo.  I.  c.  %%\  and  the  s  i  Geo.  i .  c.  22.       from  arrcIV,  are  aboliihed. 
*)  «^ich  thi»  pUce  aad  ali  othcn  of  the 

C  2  ftriptioni 
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Cai^        fcription;  naVy  a  man  cannot  prefcribe  to  have  a  return  of  writs,  be^ 
2  ^'  caufe  they  Ulue  out  of  a  court  of  record,  and  no  prefcription  can  be 

A6cava»  ^  j^  jj^j.  ^^  ^  ^^gg  ^j^j^  neither  create  nor  fuppoft  it,  according 
16  the  abbot  of  Strata  Marctlltft  caftj  9  C$.  28.  This  is  a  right 
not  triable  pit  paisj  but  muft  commence  by  grant.  Kow  of  com* 
mon  rig^t^  the  execution  and  return  of  all  writs  belong  to  the  (he- 
riff)  as  in  Aiittin's  cafi^  %  Danv.  293.  and  of  this  you  take  notice; 
and  therefore  to  di  veft  that  right,  diey  ought  to  fliew  how  they  come 
to  its  andfuppofmg  they  have  a  grant,  or  may  prefcribe,  yet  diey 
Mftht  to  Ibew  their  tide  by  one  or  odier,  for  tltax.  prima  facii  the 
right  is  with  the  (heriff:  and  none  of  the  cafes  that  yet  have  been 
tSyaA^gsA,  do  come  up  to  this ;  for  in  cafe  of  watercourfts  and  Hgbts 
tiiey  an  are  founded  upon  a  particular  reafon,  which  fails  in  this 
cate,  ViZi  That  the  defendant;s  a&,  being  a  ftranger,  was  tortious  i 
Mid  then  to  iay  habuit  it  habere  debuit^  or  de  jure  confuevit^  is  good 
enough,  becaufe  pofleiEon  is  enough  againft  a  ftranger ;  and  Sands 
V.  lirefufe^  Cro^  Car.  575.  goes  upon  this  very  reafon  of^i  tort  (*)• 
But  here  of  common  right  mis  belongs  to  the  merifF,  and  it  appears 
by  their  own  (hewnng;  that  what  the  defendant  did  Was  by  authcMrity 
from  the  (heriOT*  AU  the  poflellbry  afiions  that  are  in  this  manner 
are  againft  ftran^rs,  whofe  zBt  muft  be  wrongful  whofoever  hath 
the  right ;  and  I  know  of  no  one  cafe  in  the  law  where  this  fort  of 
declaration  was  ever  made  againft  him  that  had  die  common  right. 
In  die  cafe  of  ftrangers  the  thing  is  reafonabie  in  itfelf,  and  here 
againft  us  it  is  as  reafonabie  that  they  (hould  ibew  their  particular 
right,  how  they  come  by  it. 

«  [  19  ]  PoLLBXJFEN  Obiefjuftice.  Your  diftin£lton  *  is  between  him  diat 
hath  right  and  a  ftranger  s  but  fuppofe  two  grantees  <^two  fairs  ad- 
j  oinin^,  and  the  firft  brings  an  adion  againft  the  (econd,  &c.  would 
not  this  declaration  ferve:  it  is  a  good  way  in  all  cafes,  and  upon 
a  trial  the  right  muft  be  proved,  and  fo  it  muft  have  been  in  your 
cafe,  if  you  had  taken  ifTue:  there  is  no  inconvenience  in  this  form 
of  declaring. 

And  the  judgment  was  affirmed. 

NoT£,  That  the  declaration  in  Vtdiatfs  Entries  upon  the  fovea 
hundreds  in  Glocefterj  which  was  Sir  Robert  Jtkins*s  caje^  yns  the 
foundation  of  this  judgment. 

{h)  VHten  V.  BdU  tnte  page  7^  «nd  Pal-  t.  Boothi  x  Term  Rep.  42S.  But  fee  Rk 
aer  t*   Kcblfithwaite,  Poft.  64.    St^du      der  n  Smithy' 3  Term  Rep.  768, 
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Sir  John  Holt,  Knt.  Chief  Jujlice, 

Sir  William  Dolben,  Knt.  1 

Sir  William  Grf^gorYj  KntSjufiices^ 

Sir  Giles  Eyres,  Knt.  j 

Sir  George  Trebv,  Knt.  Attorney  Generals 
Sir  John  Somers^  Knt.  Solicitor  Genertd^ 


w 


Sleigh  agcdnft  Chetham.  Cafe  a8« 

Michaelmas  Ternh  I  Jac.  a.  RoU^  96. 

RIT    OF   ERROR    to   reverfe  judgment  in  a    forme-  lntro*i«i»oii 

DON  in  rtmaindtr  on  a  fettlement  made  by  ^ir  Samuel  Ihe'teil^'^o*' 


-.  '  .       ,       t       1  111*  n     -      t  r%     r  *^*  tenant  do 

Shgb^  wherein  the  lands  are  demanded  as  heir  to  Samuel  Beefin,         not  appear  to 

In  the  Common  Pleas  the  cafe  was  thus :  A  formedon  in  rv-  w/,Tut  cli! 

mainder ;  The  tenant  appears  by  attorney,  and  pleads  feveral  (deas,  an  ^oin,  which 

and  after  iflue  joined  a  venire  is  awarded  returnable  in  Trinity  »'f«/W'^»and 

Term,  at  which  time  the  tenant  doth  not  appear,  but  cafts  an  JJa^{J  loThc 

ijfoin  :  the  efibin  is  challenged ;  that  is  adjourned  to  Hilary  Term ;  fubfcquent  term, 

and  an  Intparknce  from  tbenc?  to  Eafter  Term,  and  then  becaufe  the  »n<>«hc  tf  jn»t 

tenant  £uth  nothing  to  (ave  his  firft  default,  there  U  a  final  judgment  hiTfll^^d-iuuV 

given*  Jtasi  jiijrmtti» 

Mr.  Serjeant  Holt  argued  in  this  manner,  Firft,  Whether  w\^t^ht^' 
diis  challenge  to  the  efibin  mould  have  been  adjourned  or  deter-   r^^,  although 
mined  inun^tely?  Secondly,  Whether  this  challenge  be  good  in   *«  t'-n^nf  orig-- 
fiibftance?  Thirdly,  Whether  there  ihould  have  been  47  petit  cape  "uorwyr      '^ 
awarded  before  judgment  final  i  First,  This  ctvailenge  ought  not  to   s.  c.  Poft,  65. 
have  been  adjourned,  but  determined  immediately,  that  is,  in  fuch   ^-  C.  3  Uv.  67, 
cafe  where  the  Court  can  examine  it  prefently,  and  need  not  a  jury  ^'  ^*  \^'^'  P' 
to  try  the  truth  of  it ;  and  to  delay  it,  is  a  dtfadvantage  to  the  tenant.   f\„\  n.  B.ai  i! 
Now  thisis  matter  which  appears  to  the  Court,  and  there  is  no  matter  Hob.  s. 

C  J  needing  ^--«57:, 
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SLtiGH  needing  a  trial  by  jury ;  here  it  is  that  diere  was  an  attorney.  Rex 
'*'•  V.  Sir  John  Dryden^  Cro.  Car.  511.  there  it  was  determined  widiout 

K  T  AM.  ^^y  adjournment,  and  an  adjournment  is  to  the  damage  of  the  te- 
nant, for  if  the  fffein  had  been  caft  and  quafbed,  the  tenant  had 
liberty  to  appear  me  quinio  die  foft  \  now,  by  adjourning  it,  he 
hath  Idd  the  benefit  of  that  appearance,  aod  the  demandant  hath 
•  [  2X  ]  loft  ♦  the  benefit  and  opportunity  of  talcing  the  advantage  of  fuch  de- 
fault. In  Co.  Ent.  339.  there  is  the  very  entry  of  this,  when  an 
fjfoin  was  quafhed.  In  the  9  Hen.  '5.  pi.  12.  there  was  a  petit  cape 
awarded.  They  by  adjourning  the  determination  of  it  have  damaged 
the  tenant ;  that  is  error.  Secondly,  Suppofing  it  fhoutd  be  ad- 
jburnable,  yet  it  is  ill,  becaufe  they  fhould  have  taken  it  that  the  at^ 
torney  was  alive,  but  removed  5  for  where  the  attorney  is  alive  and 
unremoved,  the  attorney  ought  to  have  been  effoined :  It  is  on  their 

f)art  to  aver  {a)  i  the  party  who  claims  an  eftate  for  another's 
ife,  muft  aver  his  life  5  and  it  nM  not  come  on  the  other  fide :    In 
cafe  you  plead  another  executor,  and  not  named,  you  muft  aver  his 
life  {b).    For  this  reafon  the  challenge  to  the  ejotn  is  ill.    Third-* 
J-Y,  But  fuppofe  the  challenge  good,  and  the  ejoin  well  quafhed,  yet 
judgment  final  ought  no,t  to  have  been  given  without  the  awardmg 
of  a  petit  cape.     I  agree  the  quafliing  of  an  ejfoin  turns  to  a  de^ 
faulty  yet  a  petit  cape  muft  be  awarded,  for  it  is  a  default  (aveable, 
and  there  is  no  way  to  (ave  it  but  by  die  iiTuing  of  a  petit  cape  and 
its  returns ;  it  is  (aveable  becaufe  caft  by  a  ftranger  without  any 
precedent  authority  from  him,  and  he  may  come  afterwards  and  it 
(hall  not  be  an  ejfoin  to  him  (c).     If  it  be  no  ejioppelj  then  the  de- 
fault may  be  faved  aftervvard  \d).     Then  if  it  be  a  default  that  may 
be  faved,  I  am  fure  he  cannot  do  it  but  by  ^  petit  cape.     This  is  a 
default  after  appearance,  and  to  be  {aved  only  by  a  petit  cape,  which 
awards  feifin  mto  the  king's  hands,  then  there  is  a  fummons  to  the 
tenant,  &c.    Nov(^  here  is  a  judgment  on  a  default  after  ail  appear- 
ance without  the  awarding  bf  ^  ^rf/>  cape;,  and  there  are  but  two 
cafes  where  this  ought  to  be  fo,  neither  of  which  is  ours ;  as,  where 
there  is  a  default  after  the  merits  of  the  caufe  tried  (^),  as  on  a  fum- 
mons to  hear  judgment,  or  the  like.     The  reafon  there  was  fpecial, 
becaufe  the  caufe  was  tried,  and  he  had  nothing  to  fay  if  he  did  not 
fave  his  default :  and  fo  where  it  is  a  default  that  is  a  departure  in 
the  law  in  defpight  of  the  Court,  there  needs  no  petit  cape ;  as,  9 
Hen.  6.  pi.  48.  38  Edw.  3.  pi.  3.  12  Henn  7.  pi.  10.     Tnat  is  the 
reafon  given  why  a  petit  cape  ftiould  be  awarded,  that  he  may  be 
heard ;  but  when  he  makes  default  on  a  fpecial  day  giv^n,  the  entry 
is,  *^  ^ia  re(p£it  in  contemptum  Curi^i**  the  fame  is  of  an  impar^ 
II  r  22  1     l^fice-i  if  of*  a  day  given  the  fame  term,  no  ^^f/f  ^^t^^,  becaufe  a  de^ 
parturem  defpight  of  the  Court;  but  if  to  another  term,  ^ petit 
cape  ought  to  go  (7").    I  would  know 'what  time  the  tenant  ir^ay 
fave  his  default  in  j  can  he  do  it  before  the  ejfoin  be  ouafhed  ?  and 
that  cannot  be,  becaufe  it  is  no  default  till  judgment  that  the  ejjoin 
be  quaftied.     Can  he  fave  it  after  ?   He  cannot  then,  becaufe  he  is 
turned  out  of  court  (fay  they)  upon  a  default    This  is  fo  great  an 
extremity,  that  by  his  miftakcn  effoin  the  party  is  put  out  of  al} 

'    (<i)  Pyer,  304,  (rt)  B*ro.  Abr.  tide  <«  Default/*  pi.  ^o, 

(^/  ai  Edw.  3.  pi,  Z5.  ^aft,  Ent.  5S4.        (0  4  ^^"«  ^*  P**  *^« 
(0  1^  H€u.  6.  pi.  4.  (/')  *  Bulft,  159.   . 

power 
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power  of  trying  the  merits  of  his  caufc,  RafiaVs  Entriet  274.  '2       Si-kigm 
Jn/L  314.  y  II  HiH.  4.  pL  87.  like  to  this,  Chatham. 

E  CONTRA  it  was  argued.  That  this  default  hath  the  mixture  of 
a  contempt  (g).  A  petit  cape  is  only  a  fummons  to  call  in  the  de- 
fendant to  fliew  catife  why  judgment  final  ihould  not  be  upon  his* 
de&ult ;  and  it  is  an  incongruous  thing  in  this  cafe  to  have  a  petit 
cape  upon  this  fort  of  default,  for  this  is  a  default  that  arifes  in  con- 
flruftion  of  law  upon  an  infufHcient  ejfoin^  it  is  all  upon  the  legalhy 
or  illegality  of  the  ejfoin.  Now  pending  the  argument  of  this,  die 
attorney  was  in  court ;  and  when  the  matter  was  determined,  they 
would  have  a  petit  cape  for  the  party  to  (hew  caufe  why  he  hath  calt 
this  infufficient  ejfoin^  which  hadi  been  argued  and  determined  infuf* 
ficxent  before. 

Afterwards,  in  Trinity  Term,  i  Will.  &  Mary,  Serjeant  Le- 
viNz  for  the  plaintifFin  the  writ  of  error  :  The  errors  here  are  two ; 
First,  The  writ  ought  to  have  abated  upon  the  plea  of  bis  petitum : 
Secondly,  Judgment  final  ought  not  to  have  been  given  upon  the 
challenge,  but  a  petit  cape.  In  all  real  actions,  upon  a  his  petitum 
the  writ  ought  to  abate.  Now  this  is  well  pleaded ;  for  we  fay  that 
the  fix  mefTuages  are  parcel  of  the  thirty-five  mefliiages  :  Now  the 
demand  of  the  manor  is  certain,  and  thirty-five  mefTuages,  and  fix 
mefTuages  in  NutwelL  If  the  manor  be  well  enough  demandableby 
itfelf,  it  is  certain  enough  then  when  he  demands  a  manor  and  thirty 
five  mefTuages  in  fuch  a  place,  and  fix  in  another,  our  plea  is  good. 
But  the  great  point  isj  here  is  a  formedon  in  remainder^  ifTuc 
joined,  the  tenant  cafls  an  ejfoin  after  appearance .  by  attorney,  and 
therefore  the  ejfoin  was  difallowed,  becaufe  having  once  appeared  by 
attorney,  the  attorney  is  fo  till  the  end  of  the  fuit,  and  the  party  is 
always  m  court  by  attorney.  Where  a  thbig  to  be  done  in  perfon 
is  required,  as  in  cafe  of  wager  of  law  on  a  non  fummons^  *  there  an  *  [  ^3  ] 
ejfoin  may  be,  but  not  otherwife  where  there  is  once  an  attorney  ; 
and  the  books  (A)  do  warrant  this  difference.  Then  the  ejjhin  was 
not  well  cafl,  and  fome  judgment  ought  to  be  given  upon  it ;  but 
here  it  is  adjourned  and  adjudged,  which  ought  not  to  be  final  with- 
out a  petit  cape^  21  Edw.  ^.pl.  37.  3  Hen.  4.  pL  4.  6  Hen.  4.  pL  72  ; 
and  there  is  apetit,cape  awarded,  though  it  was  adjourned  and  adjudged, 
yn  a  petit  cape  ou^tto  go^  i  Edw.  3.  i.pL  2.  2 /«/?.  387.  Here  is 
an  imparlance  from  Hilary  to  quindena  Pajcha^  and  fo  the  judgment 
is  given  upon  the  imparlance.  I  agree  upon  the  imparlance  and  de- 
parture in  contempt  of  the  court,  judgment  final  ought  to  be  given, 
I,  e.  where  the  imparlance  is  general,  without  any  day  certain,  and 
the  tenant  doth  not  appear  being  demanded,  then  a  final  judgment  (1). 
But  here  is  an  imparlance  till  qt^ndena  Pajcha^  ad  quern  diem  the 
tenant  appeared  by  attorney,  ai^d  fo  there  is  no  default,  but  the  at- 
torney doth  ftill  appear  in  court ;  here  is  no  default  upon  the  im- 
parlance, fo  that  judgment  is  not  given  upon  any  default  upon  the 
imparlance,  but  the  judgment  is  given  purely  upon  this  rcafon,  tl^at 
he  did  not  lave  his  firfl  dcfiaulton  the  ejfcin  \  and  in  that  cafe,  if  an 
ill  ejjbin  be  calt,  there  ought  to  have  been  a  petit  cape  \  here  is 

iz)  I  a  Hen.  4.  pi.  14.  (i)  Bro.  Abr.  "Grand  Capc/»  pi.  ^%x 

(^)  4  Httk,  6.  pi.  1 1.    20  Heo.  6.  pi.  4*      2]. 
»  Edw.  4.  pi.  15.  and  pi.  z6.    %  Hen.  5. 
pi*  a.    35  AfiuoypU  17. 

C  4  judgment 
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Slsicb      jiidg;ment  oovr  given  i^n  die  firft  ^ffiin^  turned  to  a  de£mlt.    This 
^    ^'  diTOPcnce  is  taken  in  Titlv.  2i  i.    If  he  appearedi  at  the  day,  he  doth 

all  that  he  ou^ht.  But  here  in  our  cafe  all  the  de&uk  is,  he  doth 
not  (ay  any  thme  to  &ve  his  firft  default.  But  they  objefi.  To 
what  end  Ibould  a  petit  cape  be  awarded  ?  I  anfwer,  Though  he 
could  not  lave  the  default,  yet  the  petit  cape  ought  to  be  awarded  ; 
for  the  Old  of  the  writ  is  to  feize  the  land,  that  is  the  prin«npal  end 
d[  it,  and  a  fununons  to  fave  the  default  is  but  of  grace  (i}.  Though 
the  default  cannot  be  (aved,  yet  a  petit  cape  ought  to  go. 

Sejljeant  Powell,  /  contra^  The  queftion  is,  in  a  formeim  or 
odier  real  a&ion,  if,  after  ifliie  joined,  the  tenant  make  a  default^ 
final  judgment  (hall  be  given  ?  After  tfTue  joined,  the  final  judgment 
for  feifin  of  the  land  is  to  be.  (/)     The  awarding  of  a  petit  cape  is 
in  fiivour  of  the  tenant,  and  the  want  of  it  will  not  be  error  where  it 
is  not  ncccfTary.  (m)     In  PenrjrCs  cafty  Moore  403.  is  no  mention  of 
•  [  24  ]    that  refolution  •  in  PenrynUcafe^S  G?.8s.  [quel  inde)  LittUton^  feii. 
51.  Co.  Lit.  295.  Hem  v.  LUbourne^  1  Bulft.  159,  161.    If  in  cafe 
of  a  writ  of  right  it  holds  fo,  much  more  in  afomuion^  or  other  real 
ai^on,  becaufe  in  a  writ  of  right  the  right  is  for  ever  concluded.  (») 
If  after  the  ifTue  joined  an  ejfoin  be  caft,  and  adjourned  and  ad* 
judged  againft  the  tenant,  it  is  peremptory,  it  turning  to  a  default  \ 
it  is  a  default  peremptory.  («)     It  is  true,  in  fome  cafes,  where  he 
does  not  appear  at  tlie  adjournment,  it  will  turn  only  to  a  common 
default^but  when  he  appears,  and  controverts  die  validity  of  the 
^fif,  and  adjudged  againfi  him,  it  turns  to  a  deAult  peremptory,  (p) 
A  ipecial  impanance  Mali  warrant  only  a  petit  cate*  {q)    But  when 
it  is  a  general  imparlance,  and  a  defiuilt,  then  nnal  judgment,  (r) 
Then  quare  if  the  defendant's  appearing  after  the  imparlance  wiU 
alter  the  cafe?     The  defendant  being  in  court  when  judgment  was 
given,  might  have  faved  his  default,  by  pleading  *'  water,"  "  in  pri- 
^  fbo,''  &c  and  the  petit  cape  is  only  toorine  the  party  into  hear  judg- 
ment, or  to  fave  his  default,  (j)     The  Icizing  the  land  into  the 
king's  hands  is  only  as  a  penalty.     There  are  fome  ether  cafes  where 
he  may  appear  upon  the  petit  capcj  though  he  hath  an  attorney,  as 
when  the  attorney  is  dead  or  removed.  (/]     But  that  he  could  not 
do  here,  for  that  would  be  contrary  to  the  record ;  fo  that  a  petit 
€ape  was  perfe^y  needlefs  to  bring  the  attorney  into  court,  when 
nothing  could  be  faid  to  fave  the  default,  {u)     I  know  no  cafe 
wherein,  after  an  appearance  of  the  prty  in  court  after  a  de&ult,  a 
petit  cape  need  to  be  awarded  to  bring  in  the  party  to  fave  his  de- 
lault,  when  he  was  there  prefent.    On  the  whole,  he  prated  the 
judgment  might  be  affirmed. 

(A)  3  Hoi. 4.  pi.  4.  II  Hen.  4.  pi.  72*  (0)  Fits.  *<  E/Toin*^   16.  53.  138.     % 

Fitt.  **  Voucher^**  S6.  Hut,  4.  pi.  12.  Dyer.  204. 

(/)  See  Penryn*!  cafe^  5  Co.        aodtke  (*)  45  £dw«  }.  pl.9.  Kclway  41.  Fits* 

cafe  of  Williams  v.  Gwyn,  %  Saund.  46.  "  Grand  C«pc»**  6.     1  Bulft.  159. 

(«]  Fits. ''  Judgment,**  1 5a.  is8. 145.  {q)  Cid.  Jac.  291. 

13  Hen.  4.  pL  8.     xoJHen.  6.  pU  2.     3  (r)  26  Hen.  8.  pl«  8.    ts  Hsa*  7.  qlL 

lien.  6.  pi.  55.     i2Heo.  7.  pi.  10.     Fits.  lo. 

"Droit,**  27.*    Bro.  <<  DroiV*  4*    57*  (')  Raft.  Eat.  1x2.369. 


Idoor403«  (1)  5  Hen.  7.  pU  % 

»  See  Co.  lAt.  171.  and  the  caft  of  (•)  1  Roll.  Abr.  584. 

v«  EdgtrtODf  Cro.  Ja«.  35* 
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Holt  ObtifJuJHce.    The  pica  of  kis  petttum  js  ill,  becaufe  y»i       *^*|®* 
bf  fix  mefliugeS)  parcel  of  the  feiiements  aforefaid,arej;>arcel  of  the    ckbtiiam» 
manor,  that  is  no  more  than  to  (ay   p^ircel  of  the  manor  is  parcel 
of  the  manor;  but  youikouU  have  laid,  fix,  parcel  of  the  diirty-- 
five,  are  parcel  of  ^e  manor,  and  that  would  Ivive  bcf  n  a  good  plea. 
This  effoin  is  a  default,  but  yet  it  is  a  favabie  default  \  for  fuppofe  the 
attomer  or  party  were  in  prifon,  an  ^oin  is  no  tft^ff^U  bccaufe  it 
is  caft  oy  a  ftranger ;  if  it  had  been  a  default  without  cafting  •^.  ^^    ^  r        « 
tfiin^  it  had  then  been  iavable ;  now  if  it  be  an  ill  ej^oin^  *  why  is  it         L  ^5  J 
not  alfo  iavable  f     And  when  (hall  it  be  faved?     Not  till  it  be 
judged  to  turn  to  a  default :  he  had  day  given  him  upon  the  queftion 
uphetber  it  was  a  default ;  but  when  it  was  adjudged  againft  him,  it 
turned  to  a  defiuilt,  and  then  he  is  thrown  out  of  court ;  ^nd  he  hath 
no  day  in  court,  but  upon  the  return  of  the  petit  capem    Adjoma* 
tMT.  (jr) 

(»)  The  judgmeat  wis  aftnwardt  affirmed  by  thi  wholb  covftT^Poft*  67* 

Browne  againfi  Shore  and  bis  Wife.  Cafe  1^^ 

DRO  H I  ^  I T I O N,     The  declaration  was  upon  a  fuggeftion  on  ^^ft^  Jj^S^,^^^, 
the  ihiwte  22  and  23  Car.  2.  c.  10.  for  diftribution  of  inteftates  &  23  Car.  L  c« 
efbtes,  and  that  J.  S,  died  inteftate ;  that  A.  and  B.  were  his  next  of  xo.  «^«  the  fc 
kin;  that  A.  died  within  a  year  after  J,  S.  and  before  any  adual  JJ^r/nttihS'^irf. 
diflnbution  \  that  the  eXi:cutors  of  A,  fued  there  for  his  part,  &c«  fe^s  in  thofe 
Detnurrer.  who  are  intitled 

Tremain.    The  queftion  is,  whether  this  ad  doth  veft  fuch  an  at  the  time  the 
intereft  in  the  party  upon  the  death  of  the  inteftate,  that  if  he  die  inteftatedjedj 
before  diftribucioii,  it  (hall  go  to  his  executors,  as  much  as  if  he  had  *"^t/i/^uiJd« 
lived  till  after  an  atttual  provifion  and  receipt  of  his  proportion  ?     It  the  ftatute  die 
plainly  gives  a  prcfcnt  intereft,  for  there  is  no  time  limited  or  ftated  between  the 
by  the  cpndition  of  the  bond  when  the  inventory  (hall  be  exhibited  ^^^l^V^ 
or  diftribution  made,  but  it  is  left  to  the  difcretton  of  the  ordinary,  admlnlftratioa 
Then  there  is  another  claufe  in  cafe  of  the  next  of  kin,  which  is  alfo  ">*<*«»  bit/baf 
without  time,  and  left  indefinitely,  i.  e.  prefently.     The  claufe  of  a  J'l!jJi'^Jl^ 
year's  time  is  only  for  the  benefit  of  creditors,  that  they  may  not  be  feo»tivet. 
lurprized.     As  to  the  cafe  of  Palmer  v.  Allicock  {a)  which  was  in  ^  q^  ^nte.  s. 
this  court,  there  was  but  one  child,  and  fo  no  diftribution  at  alL    And  S.  C,  Comb,  i  u« 
therefore  fome  opinions  were,  that  nothing  vras  vefted;  the  words  S.  c.  Holt.  2584 
are,  «*  (hall  deliver  and  pay,"  which  fliall  give  an  intereft  prefently,  3  Mod.^s9.  65. 
according  to  the  cafe  of  Oldham  v.  Bateman^  i  Rolls  Abr.  31.  where  i  Vem'.  403. 
money  ^tven  to  be  paid  to  the  infant  veils  fuch  an  intereft  as  he  ^^'  ***« 
may  maintain  an  action  for,  Skiii!»i»,  ^ 

Dobbins  i  contra^  There  are  no  words  in  this  aft  of  parliament  l^^"^' 
Aat  veft  an  intereft.  Before  this  a£l  the  ordinary  did  always  endeavour    *   *  '^' 
to  make  diftribution,  as  appears  by  Levanni's  cafe^  Cro.  Car.  20i» 
Now  this  ad  only  appoints  die  method  of  diftribution,  and  impow- 
crs  him  to  take  a  oond  with  a  condition  to  do  it  in  this  and  that  form 
and  manner.    Suppofe  it  were  a  coufln  german  dies,  and  arelation 

^)slfaoiP.407.    |^ed.58«    C«bV>  14*    Skbk»is«ai8» 
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bom  after  as  an  enfeint^  and  the  number  increafes,  if  the  intereft  * 
were  vefted  at  the  time  of  the  death,  then  they  muft  have  nodiing.  {h) 
Now,  by  ^  next  of  kin'*  muft  be  meant  next  of  kin  as  they  are  at 
the  time  of  die  diftribution ;  as  in  cafic  of  a  devife  of  a  term  to  A. 
and  if  he  die  without  a  fon,  then  to  his  daughters,  and  he  liath  two 
daughters  at  the  time  of  his  death,  and  another  born  after;  the  firi^ 
devifee  dies,  aU  three  daughters  fliall  take.  Stanley  v.  Bakery  Mmare 
220.  This  aft  hath  been  literally  expounded,  and  therefore  new 
laws  have  been  made  to  explain  it :  here  is  a  fifter  of  the  half-blood 
that  dies  before  (he  had  a  right  to  demand  or  fue.  In  Bunhiilv. 
Newton  in  the  Exchequer  in  the  year  1683,  the  monev  was  decreed 
'  to  the  adminiftrator  of  the  father,  becaufe  no  right  veited  in  the  fon ; 
as  a  cafe  out  of  the  ftatute,  being  but  one  fon. 

Holt  Chief  yujlice.  It  gives  a  prefent  intereft.  The  aft  of  parlia- 
ment is  the  fame  as  if  the  party  had  made  his  will  to  this  eiFed. 
The  common  cafe  of  a  refiduary  legatee  who  dies  before  probate, 
his  executor  (hall  have  a^miniftration,  and  not  the  next  of  kio  to  the 
lirft  teftator ;  {c)  that  proves  this  cafe.  A  right  of  aftion,  or  chafe  in 
assort  will  go  to  executors*  The  provifo  for  a  year  is  to  fave  the  ad- 
miniftrator from  a  devajlavit^  by  not  dividing  till  he  fees  th&  eftatc. 
As  to  Newton* s  cafe^  9.  man  having  only  one  child  and  dies,  whe- 
ther that  were  within  the  meaning  of  the  ftatute  ?  they  did  hold,  that 
he  needed  not  the  aid  of  the  ftatute,  but  had  all  at  the  common 
law ;  and  I  doubt  the  law  as  to  that  cafe^^  for  I  think  it  an  intereft 
vefted.  > 

DoLBiN  Ju/lUe.  I  wonder  that  it  was  ever  made  a  point:  fuppofiti 
the  provifo  that  gives  a  year  had  been  left  out,  what  then? 

Grkgorv  Jujiice^  of  the  fame  opinion. 

Eyres  *JuJlice.  The  defign  of  the  ftatute  was  to  make  a  will  fo^ 
the  inteftate.    Confulcation  P£R  totam  Curiam. 


{hi)  See  the  cafe  of  Walia  t.  Hodfon  in 
Chancery,  Hilary  Term  14  Geo.  i. 


(r)  Dyer.  37a.  3  Mod.  59. 
£oo.  5  Mod.  Z47.  Ud.  Ray. 
a  PecrWma,  7. 


1:  Vera 
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If  a  writ  of  error 
bedireaedto  A. 
Chief  Jufflce  to 
femoVe  a  judg- 
ment cwam  v«- 
kn  et'fidis'^ind 
the  record  re- 
turiitd  he  of 
'  ^eaa  before  B. 
ft  fic'iis  fkii,  the 
variance  is  fatal.- 
S.  C.  Ante.  3. 
S.  C.  Coxnb. 
113. 

S.  C.Ho1t.a6S. 
Poft.  186. 
a  Stra.  1155.     1^ 


w 


Strode  againft  Ofborne. 
Eajler  Term^  4  Jac.  2.  Roll.  297. 

*  OF  Error  on  a  iud^ment  in  the  ( 


[  27   ] 


RIT  OF  Error  on  a  judgment  in  the  Common  Picas  di 
rafted  to  Herbert^  of  a  judgment  coram  nobis^  and  the  record 
is,  placita  coram  Bedtngfield^  and  then  after  iflutf,  there  is  an  entry  0 
Bedingfielifs  death,  and  z  fuccedit  of  Herbert:  quarcy  if  this  b 
good? 

Urged  per  Thompson,  That  the  proceedings  in  the  caufe  til 
judgment  are  placita  eis  well  as  the  declaration,  and  here  is  pai 
before  Herbert, 

Per  Holt  etcateros  held  ill,  becaufe  iht  placita  was  not  befor 
Herbert^  and  ♦  the  writ  of  error  was  qualhed.     He  cited  a  cafe  i 
Rollsy  it  is  error. 
Term  Rep.  240. 

Inclcdo 
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Indedon  and  odiers  againft  Burges,  Cafe  31^ 

Michafbnas  Term^  4  yac.  2.  Rolh  ^82, 

TRESPASS  for  breaking  his  clofe,  and  digging  and  carrying  J"*^'p*''V*P 
^    awav  turf  and  ftones.    The  defendant  pleads,  That  he  was  fi„  fot^^oJatli 
feized  of  a  tenement  or  mefTuage,  and  had  a  right  of  commpn  of  of  turbvy  imdcr 
turbary  there,  and  ufcd  to  dig  ftone  to  be  ufed  on  his,  &c.     The  !J*"^^^*®* 
rq)licatfeH  traverfes  die  plaintiff's  preTcription:     the   defendant  quilriM  tim^t 
rejcHns,  That  fuch  a  term  one  of  the  plaintUFs  brought  an  aSion  of  of  mind,  and 
trefpais  againft  the  defendant,  wherein  he  pleaded  the  fame  prefcrip-  ^*^  jj*"?  «€c»p»- 
tioB,  and  iflUe  joined  upon  it,  and  tried,  and  found  for  the  defendant,  ^^ufc  iud  a^ 
THe  plaintiff  demurs,  right  to  dig 

Exceptions  were  taken,  firji  to  the  prefcription  and  plea,  be-  ifllim«^fc?' 
aufe  there  they  lay  their  u^ge  of  it  larger  than  the  prefcription,  for  tion  trayerfing 
in  that  it  is  to  be  imployed  upon  the  mcffuage,  they  there  fay  they  Jj^  5'^'^^'°" 
did  ufe  the  ftones  upon  the  tenement.     Behdes,  their  prefcription  „,^y  by  "way'if 
is  void  in  law,  for  they  do  not  fay  *'  diere  were  ancient  quarries  *>^;&f/ rejoin, » 

U  there.'*  verdidl  in  his 

fiivour  On  the 

Secondly,  Then  it  was  urged  that  the  verdi£l  was  no  eftoppely  for  fame  prefcrip. 
ifttppeh  are  to  be  taken  ftriftly,  for  they  neither  give  nor  take  away  ****"• 
any  right ;  no  man  is  bound  by  an  ejloppely  but  die  parties  and  their  S.C.Comb.x66. 
privies  ;"there  was  cited  Brook,  tit.  «  Eftoffel^*  14.    33  Hen.  6.  51,  \^  hII^!^^ 
52.  A  ftranger  (hall  not  be  prejudiced  by  it,  as  he  ihall  not  have  any  s.  c.  Saikl  636, 
advantage.     If  this  eftoppel  fhall  be  good  againft  both  the  plain-  Hob.  255  260. 
life,  then  one  of  them  will  be  hindred  frwn  ever  trying  his  right,  f  "j^J]*)^'  "^^^^ 
they  being  joined  with  the  other  privileges  from  any  conclufion  by  836.  864. 
that  verdt<3  to  which  that  other  was  no  party.     He  compared  it  to  Jnncs46c. 
the  cafe  of  Remitter,  Co.-  Litt.  354,  where  is  a  gift  to  baron  and  ^'sl\k%V^ 
fem^  and  the   heirs  of  their  two  bodies,  the  hufband  aliens  in  fee,  Bunb.  n. 
and  Aen  retakes  an  eftate  to  him  and  bis  wife  for  their  two  lives,  Ray-  45^- 
this  is  tf  remitter  in  deed  to  the  hufband  againft  his  own  alienation,  l**^',^^"     5^ 

E  coKTRA.    As  to  the  exception  to  our  ufage,  we  fay  we  did  ufe  ^^.^^f  ^fL 
It  in  etfuper  nujfuagium  et  tentmentum  prad^^  which  is  all  one;  We  1  Term  Re|». 
(ay  «  they  were  quarries  time  out  of  mindj"  and  we  lay  "  that  time  ^n* 
**  out  of  mind  we  have  ufed  to  dig  ftones  there," 

SECowDiy.Then  theverdi£lis/7w  eftotpeh^  for  according to/Vzrr^r'j 
cefe^  (tf )  in  all  perfonal  a&ions  where  tnere  is  once  a  bar  by  verdi£l 
and  judgment,  it  is  a  conclufion.  If  this  man  had  given  him  a  re^ 
leafie,  wouM  not  that  have  been  a  bar?  In  a  quod  per mttat^  the  ver- 
(iid  had  been  fatal.  *  [b)  A  verdid,  whereupon  an  attaint  wijl  lie,  ^  [  28  } 
doth  eftop  all  parties  and  privies  to  fay  any  thiiig  contrary  to  the 
\erdia;  otherwife  where  no  attaint  lies :  IJpon  this  verdict  an  at» 
taint  will  lie.  The  nature  of  the  aflion  is  changed  by  the  ifTue;  for 
where  the  title  is  in  queftion,  there  may  be  aid  prier,  {c)  So  war^ 
rontj  is  pleadable  in  trefpais,  where  (be  title  is  in  iiTue  ;  in  refpedt 

(«)  Pft!m.  511.  '  (r)  15  Ffcfi*  7*  (1*  9*     1  Hen.  7.  pi.  12, 

{h)  Vi^  13  £<l«r.  3.  pi  a.  a*  vkA  4*      9;.  t 

itieo.  6.pl.  S, 
'  .  tf 


Ikclbpom  of  Ae  iiTue,  it  is  pleadable,  in  reTped  of  the  action  it  is  not  [d) 
AvMst*  ^^  '°  detinue  is  pleadable  to  auount.  (/}  liliie  in  a  periooai 
action,  when  it  tendeihto  the  realty,  is  as  cohclufive  as  in  area! 
action.  The  joining  of  a  ftn^ger  viU  not  avoid  the  eftoppeL  (/*) 
Suppofe  them  joint  tenants,  yet  one  of  them  may  prejudice  the  other, 
and  he  ikall  be  bound,  unlefs  he  bring  an  a£tion  of  an  higher  lUk 
ture«  {g)    Hulband  is  eftopped,  notwithftanding  die  remitter, 

one  king*!  time,  Then  there  was  exception  taken  to  the  declaration:  it  is  for  a 
trith  Mcfrnthmsn-  trefpafs  in  Charlcs  the  second's  time,  with  a  continuamb  to  king 
]ili^*«id<Mfrtf   J*"*^'s  time,  and  concludes  c^tra  pacem  ikmini  rggis  nunc^  i.  e.  of 

Cem  to  the  bill  l^ing  James's  time ;  now  this  is  as  It  were  no  contra  pactm  at  all,  {h) 
Dg,  it  Wd  oa    and  is  not  helped  by  the  flatute  of  gei^eral  demurrers ;  for  many 
4tm»ntT.  things  are  helped  by  a  verdift,  which  sire  not  helped  by  a  generil 

*^T'*''  demurrer;  and  the  ftatute  of  Jeoffails  in  the  reign  of  Charlcs  the 
148!  Second  doth  inUrminis  help  Utiis  after  verdUi  \  which  ihews  that 

1  »i4. 150.H9*  boforc  it  was  not  good  after  a  verdi^  much  leis  after  a  demur* 
3»9-      .  rer.  ^ 


3  Bum.  %%.  The  Court  gave  judgment  for  the^efendant  on  this  point  ol 

S«'k'*6^6  6ao  ^^  contra  pacem.  And  therefore  delivered  no  opinion  about  thi 
5*c.m.  Dig;  *  ifl^P^fy  but  onlv  faid,  an  eftoppcl  upon  a  verdiS  goes  a  great  way- 
i  Pleader**  Iflue  in  tail  (hall  never  falfifie  it.  But  if  one  man  is  eftopped,  and 
it  m  10.)  ^^  i^^^  another  with  him,  whether  this  fhall  avoid  the  eftoppel,  is  ^ 
sBac  Abr.i^t.  quore. 

%Bw'  irol^T'  ^"^  judgment  was  given  fiir  the  defendant  on  die  exception  to  th^ 
I  Browns  cair.     declaration. 


Pari.  138, 


(i)  %  Rich.  3.  pU  14.  (r)  Lit.  Sea.  666,  667. 67s. 

(0  7  Hen.  6.  pi.  8»  9.  U)  Cro.  Car.  315. 

(/)  Bro.  Abr.  title  <CE/f^^**  90. 


Cafe  32.  ♦  Bofon  againfi  Sandfprd  and  others. 

♦  r  ^9  ]  Hilary  Term,    1    6f    2   Jac.    2.    RoO.  30aa 

diS  *«fe"fol  C  ^ ^  ^'  ^^  8«>d'  '^* ^"^  ^*  ^"^^  ^^^^^  ^^"**"6 ^^  ^"** ^' 
negligence  of  ExeteTy  &c.     On  not  guilty  pleaded,  a  fpecial  verdict  finds  1 

the  m^fter  Ties  delivery  <rf  the  |oods  to  the  mjdler  of  the  veffel ;  that  the  defem 

SH^  of *a^il*  *"^  ""^^  proprietors  of  the  (hip;  and  that  there  were  feveral  oth< 

uwdiatagainft  partowhers ;  that  the  mafter  received  hire  for  the  carriage  of 

the  aro^s  bat  gQods;  that  the  owners  were  not  prefeat  when  the  mafter  receiv 

m  oiKT'  ^^  goods i  that  the  goods  were  loft;  that  they  were  worth  fo  mi 

joined.  etfo,i!tc. 

V^'^'t:^^'  '^^^  FIRST  <njBSTioN  is.  If  the  proprietors  are  anfwerable,  J 
J^c.iShow.     only  the  mafter r  ^ 

s^c.  3  Mod.         Secondly,  Whether,  there  being  other  owners,  the  ai^on 
l^c.  Saik.  440.  againft  thefe  ? 

to3*!*  ^  ^*"^  ^^  **  ^^^^^  ^  plaintiff  had  no  notice  of  die  odier  owners.  Ty\ 
8.  c.  Comb,  is  like  die  cafe  of  executors ;  where  only  one  doth  ad,  adion  U^ 
116. 

S.  C.  Garth.  cS.  S.  C.  Skin.  ^^%.  S.  C.  1  Freem.  499.  1  RoU.  Abr«  s.  i  Sid.  |6.  %  Veot.  7I 
Hob.  iS.  I  Ve.u.  190.  138.  Ray.  i»o.  %  Lev.  69.  3  Lcr.  a59.  Cartfa.  6%.  t  Salk.  ftSs.  5Ma{ 
f».    Sum.  tzt.  690.    1  Wilf.ftSi.    Cowp.  636.    Dottgl.  37*  •   sTaaRep.  ^Si.    3  Tcna  Rep.  45^ 


Triaitf  TcnMr  i  WiUiftitt  and  Mary,  in  B.  R.  aj- 

ipttnft  him  only.    Befides,  this  matter  ought  tohave  been  picadedi        «^'^»» 

mi  they  cannot  take  advantage  of  it  now  j  as^  where  one  joint-tenant    sa  wo«#i 

brii^  an  adion,  a  joint-tenancy  is  pleadable ;  but  if  the'  general  i{fue 

be  giveoj  that  advantage  is  loft,  {a)     This  a£lion  certainly  lies 

aguflft  the  owners;  for  where  the  maflrer  has  the  advantage,  as  the 

nroers  have  the  freight  in  this  cafer&ough  the  fervant  receive  it,  he 

is  anfweraUe  for  the  care  of  his  fervant.  {b)     A  matter  is  bound  by 

ihe  coaanSt  of  his  fervant^f )    If  a  maftcr  lend  a  fervant  to  buy  cloth, 

be  muftpay  for  it.  {d)    They  have  a  benefit  by  his  labour,  and  they 

Dught  to  pay  for  his  negligence;  their  employing  of  him  is  like  a 

general  contraa  with  all  that  fliould  fend  goods  to  be  traiifported; 

and  the  owners  may  unqueftionably  bring  this  a6tioB  for  the  hire,  if 

tke  goods  were  well  tranfportsd. 

Levinz  €  <(mtra.    There  are  twdve  owners  of  a  fhip^  they  em- 
ploj  a  mafter,  and  give  him  a  fatary :  now  in  all  thinss  of  contraA 
2il  the  contrafbcs  are  neceflary  to  be  made  parties;  and  we  need  not 
F^ead  it,  for  he  muft  prove  his  declaration^  and  it  is  every  day's  expe<^ 
rience  in  cafe  of  goods  fold?    If  we  prove  the  plainniF  hadi  a  part* 
fiCTi  he  is  gone^  for  all  are  to  be  charged  equally  if  it  be  a  contrad ; 
and  this  is  fo,  or  at  leaft  ix  quaji  c^Htra£hi.    If  the  owners  are 
chargeable:,  it  is  becaufe  of  the  implied  undertaking  to  carry  them 
&fei  which  arifes  from  the  contrafl  the  law  fuppofes,  *  by  reafon    *  l  3^  J 
€i  the  hire,  which  all  have :  whether  it  be  a  contract,  in  law  or  in 
^  you  muft  brinff  all  the  parties  in :  Then  whether  the  owners  of 
Ae  {hip  (hall  be  amweraUe  in  point  of  contrail :  you  cannot  charge 
the  mafter  in  cafe  of  fervants,  but  in  jx>int  of  contrafi;  you  can* 
not  charge  them  with  trefpafs.    It  hath  been  adjudged  it  doth  lie 
igainft  the  mafter,  as  in  the  cafe  of  Morfi  v.  Sluce^  {e)  and  fhall  it 
Ke  againft  the  owners  too?     The  adion  lying  againft  the  mafter 
proves  it  doth  not  Ke  againft  Ae  owners ;  and  in  cafe  it  doth  lie» 
joa  cannot  charge  the  owners  fo  long  as  the  mafter  is  fufficient ;  and 
they  ought  to  have  brought  then:  a£lion  in  another  manner,  as  in  the 
oic  of  officers^ 

LoKD  Chief  Justice.  It  doth  certainly  lie  againft  tbem,  be* 
caufe  diey  have  the  profit :  by  the  civil  law  the  owners  are  liable  ; 
cot  as  owneii,  but  as  imployers ;  for  a  diflenting  owner  wiU  not  be ' 
liable,  for  he  hath  not  the  benefit  of  the  voyage ;  (/)  either  mafter 
or  owners  may  bring  an  aflion  for  the  freight^  ef  eo.  ■  But 
here  it  is  not  brought  againft  them  all,  there  are  omers  not  made 
parties;  and  if  it  be  brought  upon  the  contrary  then  all  are  bound; 
and  by  the  lame  means  as  he  takes  notice  of  fome,  he  may  take 
notice  of  all,  and  therefore  the  plaintifis  not  knowing  tbem  is  nothing 
to  die  purpofe;  but  if  it  be  founded  upon  thi  fdr/,  then  he  may 
have  an  aoion  jomt  or  feverai.  Suppofe  debt  upon  the  ftaiute  of 
^tfaes,and  there  are  two  occupiers,  it  muft  be  brought  againft  bodi. 
Here  it  b  not  brought  upon  the  exprefs  contrail,  but  yet  they  have 
all  the  recompence ;  fo  that  the  reafon  why  they  are  anfwerable  goc^  f 

to  all,  and  therefore  I  doubt  it  muft  be  brought  againil  all. 

U)  See  the  dfe  of  Deeang  t.  Moor,  (d)  9  Hen.  6.  pi.  53.    iz  Hen.  S.  pl.4* ' 

*^.E^»-5$4*  Cro.Ern.711, 

(*)  See  t^  Tear Bookt  ai  Hen.  7.  pL  U)  ^  Kcb,  7a,  1 1>,  tjs.     i  Vent.  190^ 

!►  ffce   II   Hen.  6.    pi.  x6,   and   Lord  aiS.  Raym.  ^^p.    i  Mod.  85.   aUv.69. 


30^  Trinity  Term,  x  William  and  Maiy,  in  B.  R* 

Bom  IT  Eyres  Ju/iice.     Adion  lies  againft  a  watcrcarrier,  and  fo  16 

SAKDraio*    ^^l>^ti  V-  MMTiy  Sid.  36.   But  I  doubt  aB  ought  to  be  parties, 

Gregory  yij^/V^,  They  all  make  but  on«  owner;  but  whe- 
ther it  is  of  neceffity,  or  ought  to  be  pleaded  in  abatement^  is  a  doubt 
to  me.    Jdjomatur.  {g) 

{g)  The  Court  ^avejadgment  for  the  de-  court  held  it  night  be  taken  adyantagc  of 

fendants»,becaofe  all  the  ownert  were  not  on  die  rengr^  iffiu.    S.  C.  3  Mod.  321. 

joined*  Poft.  105.   Dolbin  Jufik§  was  S.   C.   freem.  500*    Bat  fee  Cro.  £liz.  1 

of  opinion  that  this  ought  to  have  been  3  c 5*    Lutw«  696*     Saik.  440.     x  Mod* 

pleaded  in  aUtemttdi  but  the  left  of  the  aSo.    i  Com.  Dig.  <<  Abatement/*  (F.  2.) 

Cafe  3  J.  ♦  King  againfi  Dillifton. 

♦  [  31  ]  Hilary  Temtj  2  W  3  Jac.  2.  Roll.  494. 

^Mo?S^f«if  FJI^CTMENT.  Special  vcrdift  finds  thclaiids  In  queftion 
^ciTfurrender  be  ^^  ^^  copjhold  held  of  fuch  a  manor,  and  that  that  manor  hath 
«  made  of  a  this  cuftom  in  it,  ^  That  if  a  furrender  be  made  to  the  ufe  of 
«  copyhold  to  cc  another,  and  he  doth  not  come  in  to  be  admitted  after  three  pro- 
4t  Litther,  and  "  clamations  at  three  courts,  that  the  bailiff  of  the  manor  may,  by 
•<  hedonotcome  <^  Command  of  the  lord,  feize  fuch  tenement  as  forfeited;'*  that 
« *Vl?*f*^'  ^^^^^  ^^^^  *  furrender  to  the  ufe  of  J.  S.  and  his  heirs;  that  there 
u^rtt  procU-  ^^^^  Awct  proclamations;  that  none  came  in  to  be  admitted ;  that 
«  mationa  at  the  bailiiFdid  feize,&c.;  that  J.  S.  before  the  firft  proclamation  died, 
«  ^h'T  Tff^f  leaving  J.  N.  his  fon  and  heir,  then  and  yet  an  infant,  under  the  age 
« the  m"  nor ""  ^f  ten  years,  &c. 
«  may,  by  com-      jj^  the  Common  Pleas  there  was  judgment,  That  the  cuftom  did 

'^mandofthe  ^i.'j-r^  J     &         ^ 

<<  lordyfeise       not  omo  an  mtant. 

« la  foffeiS*"'  ^P^"  *  ^^^^  ^^  ^^^^^  '^^  brought  here,  it  was  argued.  That  thr 
does  not  bind'an  ^ord  may  feize  notwidiflanding  the  infancy;  that  cuftom  is  the  life  of 
infant.  all  copyholds,  (a)  and  if  they  break  the  cultom  they  are  all  at  die  will 

s.  c.  Poft.  83.  of  the  lord;  that  a  furrender  is  a  thing  inchoate,  and  nothing 
s^c.  3  Mod.  paffes  till  admittance ;  if  the  party  dies  before  admittance, 
s?c.  Salic. 386.  the  heir  muft  be  admitted;  no  nne  is  due  before  admittance; 
s.c.  Holt.  158.  and  if  the  lord  have  no  remedy  to  compel  admittances,  he 
s.c.Comb.  IqJjj  ijJj^  benefit  of  his  inheritance;  this  is  a  reafonable  time,  three 
s.  c.  Carth.4t.  courts ;  it  is  his  part  to  further  it  to  get  the  eftate,  and  in  truth  it 
s.  c,  I  Lut.  is  to  the  benefit  both  of  lord  and  tenant.  I  think  there  could  have 
i^  c.  N.  Lut.  ^^®^  "^  queftion  if  the  party  himfelf  had  lived  and  been  of  age. 
238.*  '  '  Ba^oole  V.  Longy  Cro.  Elsz^  Sjg.  Teh.i.  Noyj^i,  GoSeh  26q.  {h) 
I  Leon.  100.      is  exprefs  in  it.    The  objefition  is,    Sir  Richard  Lecbfird's  caffy 

c^jac!  ai6.  ^  ^'  99'  (^)  ^^^  ^"  *™*"^  ^^^  '^^^  ^^  ^^^'^^  ^7  ^'^  cuftom. 
ainft.  381.  '  I  ^wer,  That  he  is^not  bound  as  it  is  a  forfeiture  ot  the  efbte,  but 
Cit).  Car.  7.  as  it  isal^izure  quoufjue  he  do  come  in  and  be  admitted,  the  lord  fhall 
^KVh^'  ^^^'  hold  it^and  take  the  profits  only  quoufqui.  [d)  An  infantfe  bound  by 
Prec*€han.568.  a  Condition  in  h&y  and  fhall  lofe  his  land  for  breach  of  it;  as,  if  he 
xo  Mod.  245.     do  not  pay  fervices  for  two  years,  he  is  liable  to  a  cejfavit-y  he  might 

12  Mod.  x%i»    I  Peer.  Wmi  718:     3  Peer  Wms.  151.     x  Strat  94. 168.    a  Stra.  937. 


(#)  Goodwin  ▼.  Spray,  Cowp.  474*  (r)  S.  C.  Godb.  a68. 

W  S.  C.  %  Leo».  i^x,  \d)  3  Term.  Rep.  x6s. 


manji 


Trinity  Tctrn,  i  Wiliiam  and  Maiy,  in  B«  R.  jlr 

many,  and  yet  if  widiout  licence)  he  forfeited  two  years  value  of  hU        ^i»c 
inheritance,  JVhittingham* s  cafe^  8  Co.  44.  (<)     An  infant  is  gready    DxLtMToii,. 
favoured  in    cafe    of  defcentS)    but   here  he  is  a  purchafer;  and 

•[3»] 


infant  to  wrong  another,  no  more  than  it  will  to  injure  himfelf ;  here 
is  only  a  temporary  forfeiture.  Vtde  Saverne  v,  Smithy  Cro,  Car.  7.  . 
1  Rous  Rep.  372.  Latch  199.  {g)  In  cafe  of  knight^l'ervice  tenure, 
becaufe  he  cannot  have  it  t^  perform,  &c.  dierefore  the  lord  hath  . 
the  land  in  the  mean  time ;  the  prejudice  can  be  nothing  to  the 
in&at,  but  it  may  be  a  great  one  to  the  lord;  till  admittance  die  in- 
fant cannot  have  the  land,  for  that  remains  in  the  furrenderer,  dio' 
he  cannot  alien  it,  or  contradict  his  f#mer  a£l.  Sir  Richard  Lech^ 
f§r^s  caU  was  the  cafe  of  an  heir  by  defcent,  whofe  ancefior  was 
admitted,  but  here  it  is  otherwife:  that  cafe  doth  feem  to  allow 
that  the  lord  might  feize  till  he  did  come  and  be  admitted,  and  fo  b 
Otq^  Joe.  %ih.  By  Williams,  he  may  feize  in  the  interim^  and 
take  the  mefhe  profits,  and  (hall  not  be  refponfible  for  them.-— But 
afiodier  objection  is.  That  the  cuftom  is  not  found  for  a  tempo- 
rary feizure.  I  anfwpr.  That  need  not,  for  a  general  feizure  found 
is  fufficient^  and  the  law  makes  the  reafonable  exception,  that  it  fliall 
be  but  temporary  in  cafe  of  an  infant,  and  final  in  cafe  •fan  heir  at 
M  age.  As  to  the  cafe  of  Rumney  v.  EveSy  i  Leon.  lOO.  {h) 
That  is  the  cafe  where  the  anceftor  was  admitted,  and  the  infant 
came  in  by  defcent ;  here  he  is  a  purchafer. 

Mr.  Baldock  i  contra*  The  infant  in  this  cafe  (hall  not  forfeit. 
This  general  cuflom  doth  not  extend  to  an  infant.  They  feem  to 
agree  that  a  general  cuftom  of  forfeiture  (hall  not  bind  an  infant,  as 
is  Sir  Richard  Lecbford^s  cafe\  this  fpecial  cuftom  which  they  would 
have  intended  was  never  found  in  all  the  books :  then  whether 
iitch  a  cuftom  be  good  that  he  ihall  forfeit  condidonally  quoufquef  .^  ' 

Yet  that  is  a  particular  diftind  cuftom  from  the  other,  and  your 
lordftiip  can  never  judge  any  thing  of  it  upon  this  which  is  found. 
Cufl«ais  are  not  to  be  extended  further  than  the  very  words.  A 
cuftom  to  feize  generally  as  forfeit,  and  a  cuftom  to  feize  quoufque  and 
during  in&ncy,  are  different  cuftoms,  meerly  dtftin£^ :  an  in&it  is 
cot  bound  by  a  condition  in  law,  as  in  the  cafe  of  Whittingham. 
As  to  tf  cejfavity  that  is  a  queftion  not  very  pkin.  Then  as  to  the 
confequent  inconveniencies,  there  are  none  in  this  cafb,  becaufe  the 
cftate  remains  in  the  furrenderer. 

•  Holt  Cfcw/'7«5/?tt"^.  You  would  prevent  a  feizure 'by  the  infancy  •  [  33  1 
of  a  man  who  hath  neither  jus  i«  re  nor  ad  rem ;  he  hath  nothing  in 
it;  the  forfeiture  here  is  becaufe  here  is  a  furrendei^to  a  man  who  will 
not  takeic,andyet  the  furrenderor  enjoys  it  ftill  againft  his  own  a<5l. 
If  a  copyholder  of  inheritance  die,  and  leave  an  infant  heir,  who 
coth  not  come  in  upon  proclamations,  according  to  the  cuftom^  the 


M  S.  C.  2  Danir.  776.  (£)  S.  C.  W.  Beadl.  131.     S.  C.  Palm. 

loi^ 


i/)  S.C.CIV.  fiiift.  66S«  S.  C.  »  Aa4«      s8j.    S.  C.  Godb.  345.    S.  C.  a  RoU. 
W5-  Rep.  344.  361. 

(*)  S.C.  Co.Copy,75. 
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KsK«  lord  may  Tdze;  but  ftOl  as  is  LecbfanTs  cafe^  (/)  I  agree,  that  he 
Pt&tiiTov.  ^'^^  '^^  ^^  prinlege  of  his  infancy  to  come  in  and  be  admitted  s 
the  loid  will  lofe  his  fine  eUe.  Can  «mi  ihtw  me  any  cafe  where 
the  privilege  of  infancy  fhaU  camr  it  (o  &r  as  to  wrong  a  third  per* 
fan  as  to  lofe  a  man^s  right?  To  delay  it,  it  may;  vriiere  is  the 
nrifehief,  the  lord  (hall  (eize  and  txqojfundipuf  That  is  agreed  \  as 
the  report  is  in  Cr$k€  (i),  it  doth  admit  of  diisj  here  is  a  remedy  for 
the  lord,  and  a  provifion  for  die  infimt  Xoc^  it  is  incident  to  the  tenm^ 
and  -why  is  it  more  unrealoiaUe  in  cafe  of  a  copyhdd,  than  it  is  in 
cafe  of  oiight  fenrice  f 

DoLBiN  JttftUi.  It  is  the  geneial  opbion  of  the  realm  that  an  in- 
tuA  is  not  boiuid  during  his  non-age:  beiides,  if  the  jury  find  it  feized 
as  (btfeited,  we  can  never  cooftnie  it  to  be  a  temporary  forfeiture.  (/) 
An  infant  may  enter  uriien  he  pleafe^and  tofayit  is  a  forieiture,  aad 
avoidable  agaui>  Ido  not  undemand. 

It  was  afterwards  argued  by  Mft.  Noethby,  for  die  plaindflTin 
die  writ  of  error,  and  kc  urged  die  fiune  things  as  were  before,  and 
alio,  that  the  furrenderor  fhul  not  take  advantage  of  the  heir's  being 
an  infant,  but  he  himfelf,  or  thofe  claiming  under  him  mufl  only  do 
it^  according  to  Earl  rfBiJ^orJ^s  cap.  (m)  If  an  office  of  inheri* 
tance  dilcend  to  an  in&nt,  and  he  breaks  the  condition  in  Uwy  it  is 
a  forfeiture,  and  he  is  bound  by  it  If  an  ii^mt  be  conufee  of  a  fine 
he  muft  perform  die  condition,  (n)  The  cuftom  feems  to  be  fixed 
purpofdy  for  the  benefit  of  the  fine^  and  the  efbte  m  law  remains  in 
the  furranderor ;  the  lord  hath  no  other  wav  to  get  his  fine,  or  his 
fuitandfervices,  which  otherwife  will  be  loft.  If  an  infimt  make  a 
feoffinent  it  is  a  temporary  fbrfeiturei  the  infimt  cannot  enter  befiuv 
admiffion,  and  fe  loieth  nothine  but  the  profits,  which  is  by  his  own 
defiuilt  in  not  being  admittiDd.  (0)  As  todie  finding,  a  greater  cuf* 
torn  warrants  die  left,  as  is  BaffmU  v.  Langy  and  i  Le$n.  i.  and  G^. 
^  [  34  ]  ^*'*  m«  A.  cuflom  fhall  be  applied  acccnrding  to  the  particular 
matter,  and  every  one  fhall  be  aqudged  widiin  it  as  fiu"  as  die)r  can  ^ 
be,  as  in  cafe  of  foreign  attachments,  a  corporation  is  within  it,  but 
yet  fhall  not  find  bail  according  to  the  cuflom,  and  fo  it  was  ruled,  in 
Eaf^erTerm  29Car.  2.  BatUrlyv.tbi Hambarougb  Compimj.  (^)  The 
infimt  is  as  yet  no  ways  concerned  in  intereft,  for  he  hath  no  ri^t  to 
intermeddle  with  the  pofleffion  or  prt^ts  till  admiffion,  fo  that  he  is 
no  ways  prejudiced }  here  is  no  p^fent  right  appears  to  any  but  the 
lord;  the  furrenderor  hath  none,  he  is  l^und  by  his  own  aA,  and 
perhaps  the  furrenderee  will  never  take  it,  it  is  but  reafonabie  then 
that  the  lord  fhould  have  it  in  the  mean  time;  and  it  is  found  the 
leflee  of  the  lord  was  in  pofleffion  till  ge£led. 

Mr*  W&ld  t  crnitra.  This  cuftom  as  it  is  particularly  found  is 
uncertain.  It  is  found  he  fhall  feize,  but  not  what  he  fhaU  do  with 
it,  whether  he  Ihall  take  it  b^  way  of  diftrefs ;  if  fo,  that  gives  no 
imereft  whereon  to  fiiund  an  ejedment:  nay,  he  cannot  fo  mudi  as 
plow  the  land)  On^  Car*  492.  and  Pkwd.  541.  he  can  only  take  the 

(J)  S  Cd.  99.  Godb.  a6S.  (•)  Jooei  390.  9  Co.  S5.    PIo«rd.  364. 

{k)  Cio.  Jac.  m6.  (•)  Cro.  Clis.  351^    1  Lton.  fl.  |57« 

f /)  Viae  Noy.  93.  aad  Joaa  t  $7.  (f)  TnU  %  Lev.  xo^. 

(«i)  I  Co.      Sec  iUb  a  Co.  4A»  43* 
Ploir4.  37  s* 

latund 
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aatund  profits  as  they  arife  without  manuring;  he  is  a  trefpafler  in  Kin« 
mtrii^  as  for  a  forfeiture}  then  if  judgment  be  given  for  him  here,  DmJiVoii 
it  muit  be  as  upon  a  title  of  forfeiture ;  befides  the  caufe  of  feizure 
ought  to  be  found ;  die  cuftom  is  ill.  It  is  if  he  come  not  to  the 
court,  and  pray  to  be  admitted,  and  be  not  admitted,  then  a  feizure. 
Now  here  is  a  feizure  to  be  upon  non-admittance,  and  that  though 
he  do  come  in,  and  it  be  not  his  default.  As  to  this  forfeiture  it  muft 
be  by  fomebody.  It  cannot  be  by  the  furrenderee  till  admittance,  he 
is  no  waysuiterefted,  and  a  cuftom  cannot  extend  to  perfons  not  con- 
cerned in  the  manor;  the  furrenderor  is  ftill  liaUe  to  do  fuit;  and  fer- 
vice,  fo  that  here  is  no  lofs  of  a  tenant.  It  is  faid  the  furrenderor  (hall 
not  hold  the  land  againft  his  own  a£L  But  what  hath  he  done?  If 
kts  deed  take  no  efieift,  the  land  is  ftlll  his  own];  as  in  cafe  of 
a  grant  of  a  reverfion  not  inrolled.  The  infant  here  doth  not  in  all 
rcfpe^  take  as  a  purchafor,  though  in  fome  refpe£b  he  doth,  and  there- 
fore he  fliall  have  all  the  advantages  of  his  infancy,  (q)  The  taking  of 
the  profits  is  a  lofs  to  him.  What  doth  the  lord  lofe  ?  his  fine;  a 
fine  upon  admiffion  is  not  a  tenure  or  fervice,  and  therefore  not 
within  the  rcafon  of  the  objection.  An  infant  if  he  be  out  of  the  Vide  Stowell  t; 
cuiloin  as  it  is  generally  found,  he  muft  be  out  of  it  as  to  Zouch,Piowd. 
ercry  part.  ^^^ 

Holt  QiirfJuftUe.  It  is  an  abfolute  forfeiture  in  general ;  but  an 
infimt  ihall  have  the  advantage  of  his  infancy,  when  he  comes  in  and 
prays  to  be  admitted.     AdjornaU  pro  refolutiom  Cur,  (r) 

(f)  Sdlcst  146.    s  Sid.6f .  ment  ought  to  be  rererfed  {  but  the  other 

(r)  la  the  Hilary  Term  following  the  judges  being  of  another  mind,  it  was  af« 

jotifes  dclhrercd    their  oplnionl  fertat'ms  firmed,  Poft.  page  S8.— «ad  fee  the  fiatuta 

fiotT  C.  J.  was  of  opinioa  that  &e  jadg*  9  Geo.  i.  c.  39 

•  Shuttleworth  againji  Garrec  Cafe  34, 

Ttrinity  Term^  4  Jac.  2.  R§U  X65,  965.  *  [  35  ] 

A  CT I  ON  on  the  cafe  brought  for  a  cuftomary  fine  A\xt  upon  die  If  the  lord  of  • 
**  deadi  and  change  of  a  lord  by  the  copyholder,  laying  amd  in^  tntu*^^*  * 
iehitatus  tnfucha  fum,  for  a  fiti^fuper  nurUmpro  tenementis  fecundum  holder  for  adi^ 
ccnfuefudinem  mamr*  pra£^  &c.^  V erdid,  on  general  iiTue  mn  ajjump-  tance,  and  die, 
jfe,  for  die  plaintiff.  bS'S"*^ 

Moved  in  arreft  of  judgment.    That  the  a£Kon  doth  not  lie,  be-  an  mJ^iuMtat 
caufe  it  (avours  of  the  realty^  no  more  than  indebitatus  will  lie  for  ^*/^   "?«■ 
rent,  according  to  the  cafe  of  Brett  v.  Read*    This  is  for  a  duty  imVieJ^'bf 
which  arifes  by  a  cuftom  concerning  land ;  it  is  in  nature  of  a  re-  !««>  or  n 
lie^  and  is  in  refpeft  of  the  tenure,  Jones  329.  Cro,  Jac.  599.  hfJ^^'effi**"* 

£  CONTRA.  It  was  argued  by  Hoyle  and  Levins,  that  this  is  a  s.  c.  3  Mod. 
flower  ^len;  it  is  debt,  and  why  fhould  not  an  tf^mg^/ lie?  Ifrea-  139. 
fonable  it  is  a  contra^  if  unreafonable  it  is  void.  Debt  lutn  o^Qn  held  ^-  "^^  3  '^^ 
tolie;it  is  after  averdx6l;  this  is  no  more  than  a  contract.   If  iagree  s.c.Comb.f<i« 
to  give  my  tenant  a  freehold  eilate,  and  he  agree  to  give  me  a  iihe  s.c.  c^rth.  90.* 
for  ic»  an  ^Stiottoa  the  cafe  lies ;  fo  it  does  for  the  purchafe  m<»iey  ^^'*'  '35- 
Co.  Uf.  16a.    3  UttO.  179.    s  M*^  419-  444-    ^  *•!•  !»*•    P«*gl.  7»*#  7»9-  »«*•*  i^Twia  ]U^ 

VoXf  L  Q  upoa 
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SHVTTtt.     tpon  fide  •f  lands.    It  wi8  not  lie  for  rent,  becaide  it  iseatircly  ui 
^^v.^"        the  realty ;  tiiis  is  but  a  contrad,  there  is  no  other  remedyy  for  an  | 

Caiikt.  heir  cannot  ettter  for  a  fine  in  his  anceftors  tinie;  (he  may,^  Holt, 
if  it  were  forfeited  and  demanded)  here  the  adminiftnitor  hath 
brought  the  aAion  as  for  a  duty,  and  in  an  imUhiiatus  far  reat  after  | 
a  verdt^  you  have  intended  an  adual  promife.  Debt  lies  for  a  re- 
lief in  cafe  of  freehold,  if  like  a  relief  debt  lies,  and  if  debt  an  fWr- 
Uiaius;  vrhere  wa^r  would  lie  in  cafe  debt  were  brought,  an  imde^ 
Hiatus  w31  lie.  In  die  cafe  of  Hnvardv.  IVotd^  an  imUkitatus  for 
the  profits  of  an  office;  there  they  founded  a  contrafi  upon  a  wrong : 
m  the  cafe  of  the  Mayor  and  Ctmmonaky  rf  L$nd$n  v.  Gprjy  an  ijutr- 
Hiatus  was  held  to  lie  for  fcavage  money  \  where  money  is  due  the  law 
doth  imply  a  contra^ :  in  the  entry  of  admiiEon  it  is  Dat  domisu  pr$ 
fm  \  there  is  a  contract ;  this  is  the  fiune. 

Holt  ChiifJuftUe.  Suppofe  an  executor  of  copyholder  owed  mo- 
ney upon  bond,  and  paid  this  fine,  and  has  not  aflets  ultra^  diis  would 
be  a  good  plea  to  debt  on  a  bond,  fo  that  it  is  more  than  a  fimple 
contrail. 

But^  DoLBiN  JuJlUiy  the  bond  {hall  be  preferred. 

Eyres  JuJiUe.  Debt  lies  for  a  copyholder's  fine,  and  (or Jcavage(a) 

and  a  ftronger  cafe    than  this    is  the  cafe  of  the  Lord  Norths  2 

•  [  36  ]     Li^.  179.  for*  monies  due  for  the  value  of  a  marriage,  where  the 

REGiSTBR  gives  a  writ  d^  valon  maritagij :  this  is  a  fum  in  grofe,  a 

fioiit  fidn,  a  duty. 

Chief  Justice  Holt.  Indibltatus  lies  where  wager  rf  law  will 
lie,  but  this  feems  of  an  higher  nature,  fo  that  wager  of  law  would 
not  lie,  if  debt  were  brought.  Debt  Ues  for  a  relief  by  an  executor 
becaufe  no  other  remedy.  If  an  indebitatus  Me^  then  it  is  of  a  lower 
nature  than  debt  upon  a  bond.  Debt  will  not  lie  for  the  rent  arrear 
of  a  copyhold  tenement:  (but^^  Letiks  it  will  lie)  (b)  Indebita^ 
ttts  lies  upon  a  perfonal  contra^  for  a  fum  in  grofs,  as^r^  rebus  ven^ 
diifSj  or  if  a  man  grant  his  land  for  a  year,  and  the  party  agrees  to 

Jay  fo  much  for  it,  this  is  a  fum  in  grofs,  for  which  an  indebitatus 
cs;  but  here  both  the  cuftom  and  tenure  appear,  and  it  is  of  an 
higher  nature,  fo  as  the  a^on  will  not  lie. 

DoLBiK  Ju/iice.  It  is  a  fum  in  grofs,  and  a  duty  for  M^iich  the 
adminiftrator  of  the  heir  to  whom  it  was  due  upon  the  death  of  the 
lord,  hath  no  odier  remedy  but  this  or  debt;  and  I  think  this  lies  for 
k  is  inferior  to  a  bond. 

See  tW  Ola  of       GREGORY  Jufttciy  After  a  verdidl  we  mufl  intend  a  promife,  and 

73*1  7^*"  Iff  tiff  ■ 

EyrssJis/?!^^.  Ithinktheaatonlies,itbeiiigafruitfidleo,aiida 
duty. 

And  fo  by  three  judges,  judgment  for  die  pkdntiff,  Holt  Cbirf 
Jsiftice  dijjintiente* 

{s)  Ms^oTLondaB  T.Gory,  «  Itf.  (^)  S«t  S  Ana.  c.  14.  r*4.  and  u  0«»« 

174,  and  fee  Carth>  91.  where  cb»  C4fe  if      a,  c.  l$>  C  15. 
cind  M  good  law,  Vent.  29!.  39^. 

Doghtoa 
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Deighton  againft  Greenville.  Cafe  3^* 

ERROR  in  Che  Exchequer  Chamber  upon  a  judgment  in  the  inandiare«. 
«-.        9       T%        i_  r-i  j-Q.'  '    CL^      ^       '    A  V.      tended  on  two 

Iwing  s  Bench  on  a  fpccial  verdict  in  an  ejedtment,  tried  at  the  ftatutes  and  tbe 

bar  here  upon  the  demifes  of  Lord  Huntingdon.^  and  Lord  Scarfdale^   perfon  who  it 

and  Elhutb^th  Lnvis^  of  feveral,  &c.  which  finds,  as  to  the  manors  /j^.'^lcTL'^lTfine 

dexnifed  by  Lewis j  die  defendants  not  guilty  i  as  to  the  reft  they  find  jjdivefts  the 

that  one  TTfomas  Lewis  was  fdzed  in  fee,  and  being  fa  feized,  the   eftates  of  t*  e 

ninth  of  April,  20  Jac.  i.  he  acknowledges  a  statute  merchant   A^te^^^nd^'JJje 

before  the  mayor  of  Lincoln,  to  William  Knight  in  twelve  hundred  co"gni«co?the 

pounds  ;  that  in  Trinity  Term,  23  Car.  i.  Ifaac  Knight  executor  of  firft  ftatute  muft 

It^dliajtu  fucd  out  a  capias  upon  that  ftatute,  on  which  a  non  eft  in^  "".'I'f  **!"  *^'**"* 

ventus  IS  returned,  then  takes  out  a  writ  to  extend  the  lands  of  after  the  fine  hat 

Thnnas  JLewisi  on  which  the  iheriiF  by  inquifition  did  extend  feve-  been  levied, 

ral  lands  mentioned  in  the  inquifition,  which  are  parcel  of  thefe  in  the  p^^«""^«  he  will 

declaration, and  that  the  iheriff  delivered  thefe  to  Ifaac  Knight :  That  red.— B^Jt  the* 

on  die  twentieth  of  November,  13  Car.  i.  Thomas  Lewis  and  yobn  cognixee  of  th© 

Lewisy  enter  into  a  recognizance  in  nature  of  A  statute  staple   ^*^°"^  f*^"il 

before  Chief  Juftice  Bramston  to  Richard  Gerrard  for  one  thou-  hii  cl/im  until 

&nd  pounds  ;  that  yohn  Gerrard  the  executor  of  Richard  procured  ratiffadon  hat 

this  recognizance  to  be  certified  *  into  Chancery, and  thereon  fued  out  J*^"  *"cor?o 

an  cxUndi  faciasy  and  had  the  lands  in  queftion  extended  and  feiz^d  t?^firft^ftattttl^ 

into  the  king's  hands,  which  were  afterwards,  24  Car.  i.  delivered  becaufe  that  it 

to  John  Grrrardhy  Berate.  On  the  twenty-fifth  of  May,  15  Car.  i.  ^^"^  *»'''7  P?P«' 

r  ^  •  •         '^        V  .  .    'o'     <v  h>ii  f    determination 

Lewis  enters  into  another  recognizance  to  Sir  JerVas  Eilwayes,  and  of  an  extent;  fo 
fFilIiam  Burrough  in  five  thoufand  pounds ;  that  on  the  tenth  day  of  t^at  hi  will  have 
December,  15  Car.  i.  an  extent  was  had  thereupon,  and  afterwards  f h7t  d me  IlTo w- 
by  writ  of  liberate  bearing  tejie  the  fecond  of  February,  15  Car.  i.   ed  him"to  avoid* 
and  returnable  in  Eafter  Term  following  delivered  to  Elwayes  and  ^^^  ^n^*  by  the 
^«irr«^Ax,  that  the  manor  of  Mair  enMair^  and  five  meffuages,  &c.  [he"*"  ntn"*  'c. 
parcel  were^urchafed  of  one  Mctham  by  Thomas  Lewis  by  fine  and  24..forun"iith^ 
deed  dated  the  twenty-firft  of  December,  2  Jac.  and  find  the  deed  bis  right  did  not 
and  tine  in  hoc  verba :  That  before  this  purchafe  Thomas  Lewis  had  *^^^***- 
the  relidue  by  difcent  from  bis  father.     That  Ifaac  Knight  and  John  ^'  f'  *  ^"^• 
Garrard  ibsOy  by  their  refpedive  deeds,  granted  all  their  cltates   b^c.clmb.so. 
and  intcrefts  by  virtue  of  the  faid  extents,  upon  the  two  statutes   77- 
of  Knight  and  Gerrard  to  one  Edward  Lewis,  by  virtue  whereof  ^r  ^'  '  ^^'°" 
he  was  poffeft  prout  lex  poftulat;  that  Edward  Lewis  being  fo  pof-   s.  c.  Cruife  on 
defied,  and   Thomas  Lewis  fo  feized  of  the  premifles,  and  in  adual   Finer,! iSti  115. 
pofleffion   thereof,  Thomas  Lewis  by   indenture  the  twenty-fixrh  ^fo- J-^^.  156. 
May  1657,  for  four  thoufand  pounds  confideration  conveys  to  Sir  t.  Kay  a*9« 
John  Leu/is  in  fee,  and  a  fine  levied  in  Trinity  Term  1657,  to  Sir  1  Lev.  5a. 
j^bm  'vrith  proclamations,   and  the  laft  proclamation  was  the  firft   3  ^*1-  37* 
Alay  l653t«     That  at  the  time  of  this  fine  levied,  the  lands  purcha-   *»  r  «-'  -i 
led  of  lUethdm  were  reputed  to  be  parcel  of  the  manor  of  Mair.         L  37  J 
That  Sir  J^hn  Lewis  being  feized,  by  will  in  writing  devifed  the 
manor  oiMair,  and  the  otner  the  premiiTes  in  queftion  to  Edward 
Lewis  his  brother,  and  to  the  heirs  males  of  his  body,  and  for  want 
of  fuch  ifliie  to  diicend  to  hi^  daughters  Mary  and  Elizabeth,  and 
mentions  in  his  w81,  diat  thefe  lauds  were  at  t^at  time  dem^fed  to 
Edward  Lnvis  for  lif«  under  a  ceruin  rent.     On  the  tenth  day  of 
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DBiaaT«w  Auguft  1671,  Sir  John  Lewis  dies.  That  when  Sir  Jehn  Leunt 
aiiiNvsLLi.  ****  ^^  ^^  made,  and  at  the  time  of  Sir  John* s  death,  the  lands b 
queftion  were  in  pofleffion  of  the  faid  Edward  Liwis^  by  virtue 
whereof  he  was  {ftVLcApreut  lex  foftulat\  that  being  fo  leized,  in 
Michaelmas  Term  23  Car.  2.  Eward  Lewis  levies  a  fin^fur  cshM" 
xance  de  droit  come  ceoj  bfc.  with  proclamations^  the  laft  proclama- 
tion was  on  the  elevendi  of  January,  24  Car.  2.  That  this  fine  wis 
to  the  ufe  of  Edward  Lewis  and  his  heirs.  That  Sir  Jibn  Lewis 
had  ilTue  only  two  daughters,  Elizabeth  and  Mary  his  heirs,  and 
alio  heirs  to  Edward  Lewis.  That  Edward  Lewisj  on  the  third 
day  of  September,  26  Car.  2«  died  feized  without  ifltie  of  bis  body; 
that  Elizabeth  and  Mary  being  heirs  to  Sir  John  Lewis  and  £4- 
war^  entred,  and  were  feized  prout  lex  poftulat^  That  EGzabetb 
.  I  3*  J  married  •  the  Earl  of  Huntingdon^  and  Mary  the  Earl  rf  ScarfdaUy 
and  that  diev  entred  and  were  feized ;  and  that  Elizabeth  Lewis 
widow,  by  virtue  of  an  aifignment  from  the  executors  of  Edward 
Lewis  after  his  death,  being  poflelTed  of  the  benefit  and  intereft  of 
^HK  STATUTES  lo  Knights  and  GerrardsyZnd  the  extents  thereupon 
prout  lex  pofitilat^  in  truft  to  permit  the  Earl  to  take  the  profits 
thereof  beiore  the  leafes  in  the  declaration,  demifed  to  the  Earls  at 
wilL  That  the  Earls  being  fo  feized,  Elhvayes  died,  and  Burmigbs 
furvived  and  died,  on  the  firft  day  of  May ^  30  Car.  2.  and  the  admi- 
jvftration  to  Burroughs^  quoad  that  statute  of  five  thouland  pounds 
and  the  extent  thereupon  is  committed  to  Anne^  wife  of  the  defiaid- 
ant  Bernard  Greenville.  And  die  (aid  Earls  being  fo  feized,  on  the 
thirty-firft  day  of  July,  32  Car.  Bernard  GreenviUj  and  Antu  hb 
wife  adminiftiators  de  bonis  non  admnijiraf  by  John  Gerreerd  of 
Richard  Gerrard  and  F.  &c.  acknowledge  fatisfafiion  upon  the 
statute  of  one  thoufand  pounds  to  Gewrard^  and  pray  that  sta- 
tute may  be  cancelled  and  vacated,  and  thereon  it  is  vacated  and 
cancelled.  That  Bernard  Greenvile  in  the  right  of  Anne  his  wife,  as 
adminiftrator  to  Burroughs  did  enter  upon  the  Earls^  and  was  pof- 
itSkd  prout  //AT,  &c.  That  the  Earls  entred  again  upon  him,  and 
made  the  leafes  to  the  plaintiff^,  by  virtue  whereof  he  entred  and  was 
poflefled^r^fi/  lexy  &c.  That  the  defendant  ejeded  him  preset^  &c. 
•ad  concludes  feverally,  &c. 

The  case  is  no  more  dian  this.— >7lam0j  Lems  being  (eized  ia 
fee  of  the  lands  in  cfheftion,  enters  into  a  statute  merchant 
to  WilUam  Knighty  afterwards  acknowledges  a  rccc^nizance  in  na- 
ture of  A  statute  staple  to  Richard  Gerrardy  apd  then  ac- 
knowledges another  recognizance  in  nature  of  a  statute*  EU 
wayes  and  Burroughs^  they  firft  extend,  and  have  the  lands  delivered 
ifs  extent.  Then  I/aae  Knight  executor  of  JVilliam  extends,  and 
hath  the  lands  delivered  by  liberatcj  and  John  Gerrard'At  executor 
of  Richard  extends  alfo,  and  hath  the  lands  delivered  to  him  bj 
liberate^'^Ifaac  Kmght  and  John  Gerrard  affign  their  extended  in* 
terefts  to  Edward  Lewis*  Afterwards  Thomas  Lewis  the  conufi^r 
being  in  a£bial  pofleffion,  levies  a  fine  with  proclamations  to  Sir 
John  Lewis  and  his  heirs,  the  laft  proclamation  on  the  firft  of  May 
1658.  Sir  John  Lewis  by  his  will  devifeth  to  Edward  Lewis^  and 
the  heirs  mak$  of  his  body,  and  mentions  in  bis  will,  that  thofc  lanck 

were 
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before  demifed  to  the  (aid  Edward  for  life,  under  a  certain  rent     1>»«o«t«ii 
Sir  J^bn  Lewis  dies,  at  the  time  »  when  Sir  John  Lewies  will  was  OntKTtLt»# 
madei   and  at  his  death,  the  lands  were  in  pofleffion  of  Edward    ^  r  ^^  -t 
LiwiSm     Edward  Lewis  levies  a  fine  with  proclamations  to  Francis        *  ^^  * 
Lewisj  to  the  ufe  of  himfelf  and  his  heirs;  the  laft  proclamation  was 
on  the  eleventh  of  January,  24  Car.  2.   Edward  Lewis  dies  without 
iflue.    Sir  J$bn  Lewis  had  only  two  daughtej^  Elizabeth  suid  Mary 
his  heirs,  and  aUb  heirs  of  Edwards    Elizabeth  3nd  Mary  enter,  and 
were  (eized,  and  m^urry  the  leflprs  of  the  plaintiff.    Ehvayis  dies, 
and  Burroughs  furvives  and  sifterwards  dies,  and  adminiftration  to 
him  ptaad  his  statute,  and  the  extent  upon  it  is  committed  to  Amn 
the  defendant's  wife.     Bernard  QrenviUey  and  Jlnm  his  wife  ac* 
knowledge  fiitisfadion  upon  Qerrard^s  statute,  and  that  is  canT 
^ed.     The  defendant  enters ;  the  plaintiff  upon  him,  &c* 

Whether  the  entry  of  the  defendant  in  right  of  his  wife  as  admi- 
niflrator  to  Burroughs^  by  virtue  QiBurr$ugb*s  extent  W9S  lawful  or 
not,  is  the  general  queftion. 

In  the  c^urt  of  Kind's  Bench  Judgment  ws|S  glyen  for  thedefend* 
ant.  The  plai|itiff  brings  a  writ  of  error  in  the  Exchequer  Cham- 
ber, 

Mr.  Trevor  for  the  pkintiffl  The  particular  queftions  in  tbi^ 
cafe  are  feveral. 

First,  Whether  the  fine  levied  by  Thomas  Lewisy  he  being  then 
in  adual  pofleffion,  did  diveft  all  the  extended  intereft  upon  the 
three  statutes,  and  turn  them  to  rights,  and  whether  that  fine, 
9nd  five  years  non-claim  do  bar  all  thofe  rights^ 

SscoNDiY,  Though  the  extended  interefts  #ere  not  barred  by 
diat  fine  and  non-claim  ^  the  ntxtquare  is.  Whether  by  the  demife  pf 
ihe  inheritance  of  diefe  lands  to  Edward  Lewisj  who  at  that  time 
had  the  extended  intereft  upon  Knight  and  GerrareTs  statutes  by 
affigmnent;  thefe  interefts  were  not  merged  and  extinguiflied  in  the 
inheritance  f 

Thirdly,  Whether  (if  fo)  Burroughs  having  a  prefent  right  of 
entry  by  that  merger,  was  not  barred  abfolut^ly  by  the  nae  9f 
Edward  Lewisj  and  five  years  non-claim? 

Fourthly,  If  not  abfolutely  barred,  yet  whethcF  he  was  not 
barred  of  fuch  right  as  he  had  at  th^  time  of  Edward  Lewis's  fine 
levied? 

FiFTHi.T,If  fo,  whether  any  now  right  of  entry  be  fince  accrued 
upon  that  exteniy  either  by  the  acknowledgment  d  (atisfii£tion  upon 
Gerrard's  statute  or  otherwife  i 

•As  to  the  first  quitre^  die  fine  that  w^  levied  by  Thomas  •  r  40  1 

Lewis  being  then  in  pofleffion,  hadi  diverted  all  the  extended  inter  A/«.nd  fi«« 

rdb,  and  turned  them  to  rights,  and  the  five  years  non-claim  there-  veart  mm  gUm 

en  hath  barred  all  their  interefts,  Thonias  Lewis  being  then  in  pof-  ""  **>«  inteiei 

fcffion.     This  fine  worketh  by  way  of  feoffment,  and  confequentkr  i,1J?2!L**L. 

tens  all  eftates  to  rights,  by  reafon  the  fee  fimple  pafles  to  the  fJTtni^ 

feoffiee,  and  fo  no  effate  can  be  left  in  any  perfoi^  el(e,  and  here  *  Co.  69. 

the  interefts  of  the  conufees  upon  the  statutes,  fliall  be  divefted  ^■"^:  75- 

lod  turiitd  to  ri{htS|  notwitfaftanding  they  had  ncYO:  aOuaUy  entred;  Vyu^.^^Iii 
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DticRToiv  fbt  they  had  rhe  pofieffion  in  law  notwithftanding  by  the  ixtents  an4j 
*'  •  wits  of  liberates^  and  they  had  thereby  a  right  dF  entry,  and  conie- 
KixNTitL  •  qy^j^^jy  fljj^ji  |jg  barred  by  the  fineand  non-claim;  and  fo  is  Saffyn*$ 
cafe,  [a)  A  man  makes  a  leafe  for  years  of  certain  lands,  to  com* 
mence  after  the  determination  of  a  leafe  for  years  then  in  being  ;  die 
firft  determines,  the  fecond  never  enters,  but  he  in  reverfion  enters 
and  makes  a  feoffment)  and  levies  a  fine  with  proclamation  and  fire 

! rears  non-claim.  In  that  cafe  it  was  adjudged.  That  though  the 
efiee  had  never  aAually  entered ;  yet  he  (hould  be  barred  by  me  fine 
and  non-claim,  becaufe  he  had  a  right  to  enter,  and  fuch  an  eftate  in 
law  as  by  the  fine  was  divefled :  and  there  it  was  likewife  refblved. 
That  the  intercfl  of  a  tenant  by  statute  merchant,  staxute 
STAPLE,  &c.  fhould  be  barred  by  fine  and  non-claim:  and  <b  is 
IJham  V.  Morrici.  [b)  Leflee  for  years  affigns  over  his  efiate  in  crufi 
of  himfelf,  and  afterwards  purchafes  the  inheritance,  and  continues 
in  pofTeffion,  and  levies  a  fine,  and  five  years  pafs;  the  intereft  of 
the  aiEgnee  is  barred,  though  he  never  a£hially  entred.  £>evifee 
barred  by  fine,  though  levied  before  the  devifees  entry,  (r)  And 
fo  it  was  held  in  the  court  of  Common  Pleas,  in  Trinity  Term,  28 
Car.  2,  upon  a  trial  at  bar  there.  That  a  tenant  by  elegit^  ihould 
be  barred  by  fine  and  non-claim)  and  that  if  an  inquifition  upon  an 
ilegit  be  found,  the  party  before  entr^,  has  the  pofieiSon  in  law,  and 
a  fine  with  non-claim  fhall  bar  his  right,  for  before  actual  entry  he 
may  have  cjeSiione firma  or  trefpafs\  (d)  and  the  cafe  of  A  statute 
•TAPLE  is  the  fame  where  there  is  a  liberate  executed,  for  then  the 
conufee  hath  a  right  of  entry,  or  of  bringing  his  a£tion  before  an 
adual  entry,  and  fo  fhall  be  barred  by  fine  and  non-claim  as  XKrell 
as  tenant  by  elegit,  (<)  And  as  Edward  who  had  the  interefts  upon 
thetwofirftsTATUTBSof  Jir»/^A/andG^rrtfr</,fhall  be  barred  by  this 
fine  and  non-claim  for  five  years,  fo  the  (ame  fine  barred  the  ioterefl 
•  [  41  ]  of  *  Elways  and  Burroughs  upon  their  statute,  which  was  the 
third  and  lafl. — And  as  to  this  point  the  cafe  is  thus :  Themas  Letpis 
feized  in  fee,  acknowledges  a  statute  to  Knight^  and  afterwards 
acknowledges  another  to  Gerrardy  and  afterwards  another  to  £A 
wayes  and  Burroughs.-^-^Elwayes  and  Burroughs  extend  their  sta- 
tute firft,  then  Knight  extends,  then  Grrr^ri  extends.  Edujard 
Lewis  purchafes  the  interefls  upon  Knighfs  and  Gerrarfs  sta- 
tutes. Thomas  Lewis  levies  a  fine  being  in  adual  pofieffion^  and 
five  years  non-claim  by  any  of  the  conufees,  &c.  Now  rfiis 
non-claim  will  bar  all ;  for  though  Edward  Lewis  had  the  prece- 
dent flatutes,  and  the  intereft  of  Elwayes  and  Burroughs  was  but  a 
reverfion,  expe£Unt  upon  the  determination  of  thofe  two  precedent 
interefl?,  yet  thefe  precedent  interefts  being  but  chattels,  and  in 
nature  of  interefts  for  years,  and  not  freeholds,  though  Bbveyes  and 
Burroughs  had  no  general  right  of  entry  at  the  time  of  Ac  fine  le- 
vied, yet  they  might  have  made  an  entry,  or  claim  for  diis  partictilar 
purpoie,  to  avoid  the  bar  upon  the  fine  as  well  as  he  who  had  the 

(«)  5  Co.  123.    Cro.  Jac.  60.     3  Bac.  Chamberlain  t.  Tanoeri    i  Jones    195. 

Abr.  446.    Cniife  on  Fines,  146.  1  £^.  Abr.  «09.    Cro. Car.  ii^. 

ih)  Cro.  Car.  iio.    Hetley^So.  {d)  Ogntl  ▼.  Lord  Afliafton.     i  M*C 

(r)  Hulm  V.  Heylock,  Cro.  Car.  soo.  1179118.    See  alio  Cniiie  on  Fines.  %^j^ 

ttd  fee  the  ftmc  cafe  under  tbe  pame  of  (r)  Sec  Hannaqi  ¥•  $cepbcni»  Poftw  190. 
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precedent  interefts,  and  (hall  therefore  be  barred  by  this  fine  and     I>si6ht«ii 

noo-claim  :  and  this  is  the  fame  with  Margaret  Podggr's  cafe.  (/)  c»i»»ivxw;a» 

If  lefiee  for  years  be  oufted,  and  he  in  reverfion  diflcized,  and  the 

diflbifor  levies  a  fine  with  proclamations,  and  five  years   pfe,  as 

well  the  lefibr  as  the  leflee  is  barred  by  the  non-claim,  and  the  lefTor 

IhaD  not  have  five  years  after  the  term  for  years  expired,  for  he  had 

a  right  to  enter,  and  make  his  claim,  notwithftandin^  die  leaie  for 

vcars  precedent ;  but  it  had  been  otherwife,  if  the  eftate  precedent 

had  been  for  life.     So  in  this  cafe,  Ekuayes  and  Burroughs^  who  had 

the  extended  interefts  in  reverfion  expe<^ant  upon  the  two  prece* 

dcat  exUntSy  thak  being  but  chattels,  might  within  the  reafon  of 

that  cafe  have  entrcd,  and  made  their  claim,  and  therefore  iball  be 

barred  for  not  doing  fo.     In  the  cafe  of  Stotvell  v.  Zoucb,  (g)  it  is 

£ud.  If  tenant  for  years,  or  tenant  by  statute  merchant,  or 

elegit  be  oufted,  and  afterwards  a  fine  is  levied  with  proclamations  ; 

that  as  well  the  tenant  for  years,  or  by  statute  merchant,  or 

Jeghj  as  he  in  reverfion  may  enter  upon  the  difleifor,  as  well  as  the 

particular  tenant,  which  muft  be  intended  of  an  entry  only  to  makf 

a  daim  and  reveft  the  eftate,  and  not  of  an  entry  to  take  the  pro* 

fits,  for  that  cannot  be  done  by  him  in  the  reverfion,  while  die 

pardcular  interefts  continue :  fo  that  thereby  it  doth  *  appear,  that     *  [  41  j 

tenant  for  years  as  to  this  purpofe  is  the  fame,  and  that  he  who 

bath  an  intereft  in  reverfion  expe£^ant,  cither  upon  a  tenancy  for 

years  or  by  ftatute,  ought  to  make  his  claim  within  five  years  after 

the  fine»  and  (hall  not  have  five  years  after  the  leafe  for  years,  or 

extended  intereft  determined;  and  if  a  reverfion  in  fee  fhail  be 

barred  after  five  years  non-claim,  a  fortiori  an  extended  intereft  in 

reverfion,  ivhich  is  but  a  chattel,  and  of  Icfs  confideration  in  the  law 

(hall  be  barred  thus* 

Secondly,  Though  thefe  extended  interefts  be  not  barred  by  ^  ^^'^  "*** 
the  fine  of  Thomas  tnuis^  and  five  years  after,  by  the  devife  of  the  jj!J^.   *  "* 
inheritance  of  the  lands  in  queftion,  to  Edward  Lewis,  who  at 
that  time  had  the  extended  interefts  in  him  of  Knight's  and  GerrartFs 
statutes,  thefe  interefts  are  merged  and  extinguifhed  in  die  in- 
heritance, and  then  Ehvayes  and  Burroughs  are  barred  by  non-claini 
in  five  years  after  that.     Now  thefe  were  merged,  whether  El-* 
waT^xand  Burroughs  intereAs  were  a  reverfion  intermediate  betweeq 
the  precedent  extent  and  the  inheritance,  or  an  intereft  defutura 
only.     If  it  were  a  reverfion,  then  that  reverfion  was  divefted,  and 
turned  to  a  rieht  by  the  fine  of  Thomas  Lewis,  and  fo  continued 
to  the  time  of  the  death  of  Sir  John  Lewis,  there  being  nothing 
done  diat  appears  to  reveft  it,     When  the  freehold  came  to  Edward 
Lewisy  dien  the  right  which  Burroughs  had,  could  not  prevent  a 
merger  of  Edward  Lewises  intereft  upon  the  two  firft  ftatutes,upon 
Ibe  devife  of  the  freehold  to  him,  for  then  he  had  the  imrnedtate 
frechoM)  and  the  inheritance  came  to  him  by  that  will.     Burroughr 
intereft  infuturo  being  no  eftate  intermediate^  but  die  extents  upon 
th^e  twohrft  statutes  muft  of  neccflSty  be  merged  and  exdn-* 
gjuflied  in  the  inheritance,  fo  that  either  the  extents  upon  Knight's  and 
Qtrrar^s  statutes  were  barred  by  the  fine  of  Thomas  Lewis 
9$A  five  years  non-claim,    ox  were  merged  and  extinguifiied  by 

D4  the 
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DtxciiToii      the  dcvifc  of  the  freehold  to  Edward  Lewisj  or  forfeited  and  detier* 
CiiiwviLLE.  ™"^^  ^y  ^^  f^^^  of  Edward  Liwisy  which  is  the  next  point. 

Thirdly,  Edward  Lewises  fine.  BurroughshjA  a  rieht  of  entry 
by  virtue  of  his  extent  at  the  time  of  the  fine  levied>  and  merefore  he 
ought  to  have  made  his  entiy,  or  claim  in  five  years  after  that  fine  i 
this  is  much  ftronger  than  Margaret  Podger*s  cafe^  for  there  the  fine 
ivas^not  levied  by  the  lefTee  for  years,  fo  as  to  commit  a  forfeiture^ 
or  other  extinguifhment  of  the  leafe  for  years,  whereby  no  abfolute 
right  of  entry  was  given  to  the  reverfioner,  but  a  right  to  enter  by 

*  [  43  ]     ^^y  ^^  cl^ini  ^o  avoid  *  the  fine,  yet  that  was  fuch  as  that  he  had 

but  five  years  after  the  fine;  but  here  is  an  abfolute  right  of  entry 
accrued  to  Burroughs',  not  only  a  right  of  entry  to  m2ke  his  claim 
to  revefl  his  intereft,  but  a  right  of  entry  and  taking  the  profits,  and 
a  right  of  adlion  againfl  any  man  that  interrupts  him ;  the  particu* 
lar  eftate  is  drowned,  aitd  it  is  more  than  where  tenant  for  life  or 
years  levies  a  fine  ;  it  is  a  forfeiture,  but  determinable  by  the 
entry  of  him  in  reverfion,  which  if  he  waives,  he  hath  no  right  of 
entry  till  death  of  tenant  for  years.  Now  in  this  cafe  Burroughs 
could  not  by  waving  his  entry  make  thefe  extmts  to  have  continu* 
ances,  becaufe  they  were  adually  determined,  and  Burroughs  had 
at  the  time  of  the  fine  levied  all  the  right  of  entring,  or  bringing 
a£kions  that  ever  he  could  have,  fo  that  the  acknowledgment  ot  ia- 
tisfa6^ion  upon  Gerrard*s  statutes  for  the  extent  being  de* 
termincd  before,  could  not  again  be  determined.  The  right  which 
Burroughs  had  at  the  time  of  the  fine  levied,  was  barred  by  five 

J  ears  non-claim  after  the  fine,  which  was  a  prefent  right  of  entry, 
y  reafon  of  the  two  firfl  flatutes  bein^  barred  by  Thomas  Lewises 
fine,  or  by  the  merger  in  the  purchaie  of  the  freehold  and  inheri- 
tance of  Edward  Lewis^  or  upon  forfeiture  wrought  by  the  fine  of 
Edward  Lewis ;  this  cannot  be  denied,  for  being  a.preient  right  it  is 
barred.  If  tenant  for  life  levy  a  fine,  and  he  in  reverfion  doth  not 
enter,  or  make  claim  in  five  years ;  he  can  never  enter  for  that  for^ 
feitute,  but  mufl  ftay  till  a  new  right  of  entry  accrues  to  him  by 
death  of  tenant  for  lite.  Andfo  is  Plowd  Com.  573.  and  Cro^  Car. 
201.  Fine  and  non-claim  barrs  devifee  before  entry.  Dyer  133. 
Now  the  defendant  had  no  other  right  than  Burroughs  himfelf  had 
when  Edward  Lewis's  fine  was  levied.  No  new  right  could  accrue 
upon  the  acknowledgment  of (atisfadion  upon  Gerrard's  statute^ 
for  leaving  Knight* s  out  of  the  cafe,  and  none  but  Gerrarfs  and 
Burrough*S'i  and  extents  upon  thtm,  and  the  extended  interefl  upon 
Gerrarcts^  fo  barred  by  the  fine  of  Thomas  Lewisy  and  by  five 
years,  and  the  purchaie  of  the  inheritance,  and  fine  sf  Edward 
Lewis's  no  new  right  of  entry  could  arife  to  Burroughs  upon  ac* 
knowledging  fatlsfaaion,  becaufe  that  firil  extent  was  adually  de* 
termined,  and  all  the  right  that  Burroughs  could  poifibly  have  was 
accrued  to  him :  this  is  after  a  threefold  determination  of  the  fta« 
tute  before :  this  is  in  no.  fort  like  the  cafe  of  tenant  for  life  levying 

*  [  44  ]     ^  ^'^^'  ^^^  ^^  ^^  determination  *  of  his  eflate  for  life,  it  is  on^  a 

forfeiture  which  gives  a  power  of  entry,  but  till  entry  for  the  ior* 
feiture  die  eflace  for  life  is  not  determined  i  but  here  t^^  extent 
upon  Gerrard's  statu  TS  was  wholly  and  intirely  determin^  be* 

fore 
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fefe&ds&aion acknowledged.    Then  Kntgbfs  statute  mAtbe    D^icrto« 
txieni  upon  that,  ftands  in  the  defendant's  way ;  for  though  in  truth  Qj^,,  J;,^^^ 
it  be  determined  and  barred  as  I  have  (hewn,  yet  the  defendant  can 
take  no  advantage  of  that  prior  determination,  becaufe  of  the  fine  of 
Edward  Lewis^  and  five  years  non-claim,  fo  that  as  to  the  defend^ 
antt  lit  is  all  one  as  though  the  extent  upon  Knighfs  statute 
were  adually  in  being :  for  that  extent  was  as  much  determined  at 
the  time  when  Edward  levied  the  fine,  and  therefore  Burroughs 
ought  to  have  made  his  claim  within  five  years  upon  that :  and  if 
ever  after  he  ihall  have  any  fuch  right,  he  cannot  pretend  to  it  till 
Knight*!  STATUTE  be  fetisfied  by  perception  of  profits,  or  otherwile 
receive  fome  new  determination }  and  then  he  cannot  have  a  right  of 
entry  neither,  but  only  zfcire  facias^  for  an  extent  upon  a  statute 
flull  not  be  avoided  by  entry  but  hyjcire  facias^  becaufe  a  tenant 
by  ftatute  is  to  hold,  not  only  till  his  debt  and  cofts  be  fatisfied 
which  is  certain,  but  till  he  be  iktisfied  his  reafonable  damages  and 
charges  befides,  which  being  uncertain  muft  be  reduced  to  a  cer- 
tainty by  judgment  of  this  court.     Suppofe  there  had  never  been 
any  extent  upon  Gerrard^s  statute,  had  the  defendant's  entry 
been  lawfijl,  or  can  he  have  any  right  by  virtue  of  Burroughs  ex<» 
tent,  till  fome  new  determination  of  Kmghfs  extent  by  fatisfaSion^ 
or  otherwife  fince  the  fine  of  Edward  Lewis  f     Whatfoever  deter* 
mination  there  was  of  Knight* s  extent,  it  was  either  before  the  fine 
of  Edward  Lewis,  or  immediately  wrought  by  that  fine,  and  there-    >  • 
fore  whatever  right  of  entry  is  in  Burroughs j  it  ought  to  have  been 
purfued  within  five  years  after  that  fine ;  now  the  acknowledging 
of  [atisfii£lion  upon  Gerrard's  statute  can  give  Burroughs  no 
better  right,  than  would  have  been  if  here  never  had  been  any  ex- 
tent upon  that  statute.    Upon  the  whole  matter.  The  extent 
upon  Burroughs  statute  was  barred  by  the  fine  of  Thomas  Lewis^ 
and  five  years  non-claim,  or  barred  by  the  fine  of  Edward  Lewisj 
and  non-claim  after  that  fine ;  for  when  Thofnas  Lewises  fine  was 
levied.  Burroughs  had,  though  not  a  general  right  of  entry,  yet  he 
had  a  particular  right  of  entry  by  way  of  claim  to  avoid  the  bar ; 
and  when  Edward  Lewises  nne  was  levied.  Burroughs  had  an  abfo- 
lute  right  of  entry  •  upon  hjs  extent ;  the  two  firft  extents  beine    *  £  45  3 
before  that  time  barred,  cither  by  the  fine  of  Thomas  Lewis,  and 
non-claim,  or  by  the  merger  upon  the  will  of  Sir  John  Lewis,  or  by 
the  forfeiture  and  extinguifhment  wrought  by  Edward  Lewis's  fine, 
and  ^erefbre  he  ought  to  have  made  his  claim  in  five  years,  or  is 
barred,  or  at  leaft  till  fome  new  right  comes  which  is  not  yet: 
for  the  acknowledging  fatis(a£lion  on  Gerrard*s  statute  can  give 
no  new  right,  becaufe  the  extent  upon  Gerrard^s  statute  was  a$ 
much  determined  befi)re  (atisfa£lion  acknowledged  as  after.     And 
befides.  Knight's  statute  ftands  in  the  way ;  for  as  to  them  the 
defendant  Knighfs  statute  js  ftill  in  being,  though  in  truth  it  be 
determined  i  and  the  defendant  can  now  take  no  ^v^tage  of  it, 
becaufe  he,  or  Burroughs  under  whom  he  claims,  fufFered  a  fine 
and  non-claim  to  incur  after  his  right  of  entry  upon  that  determina- 
tion.    But  as  to  the  leflbrs  of  the  plaintiff,  that  extent  is  determined, 
becaufe  we  claim  under  the  fine  and  the  other  conveyances,  by 
vrtuch  it  waa  cxtinguUbedi  but  faQWcyer,  though  the  eKtent  upon 

KnightU 
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Dbiobtov    Knight* s  statute  be  determined,  as  well  in  fdation  to  us  as  to 

GftBBXTi&cB.  ^^  defendant;  yet  the  jdaintiff  muft  have  judgment,  for  that  tfa« 

verdid  finds  priority  of  pofleffion  in  the  leflbrs  of  the  plaintifi^  and 

therefore  they  muft  have  a  good  tide  agatnft  the  defendant  unlcft  lie 

hath  a  better. 

Mr.  BoNYTHEN  /  contra.  The  fine  levied  by  Thomas  Lnvis 
can  never  be  a  bar  to  us,  till  the  intereft  of  Gerrar^s  statute 
were  determined.  The  ftatute  of  fines,  4  Hen.  7.  cap.  24.  is  cx- 
prefs,  faving  their  right  to  them  which  claim  within  five  years  ; 
we  had  no  right  of  entry  till  the  firft  intereft  was  determined,  for 
if  Burroughs  had  entred,  he  had  been  a  trefpafler,  which  is  the  bcft 
way  of  judging  that  there  could  not  be  an  entry.  He  cited  'Djtr 
SeeS^e'scafe  3,  3  c«.  79.  Cro.  Eliz.  254.  220  Moor.  Ji.g  Of.  160.  the  doubt  erf" 
I  i.coii.ai4.  ^  ^g  levied  by  tenant  for  years,  the  fame  doubt  was  refolved,  in 
Trinity  Term,  23  Car.  2.  Roll  1513.  Eafter  Term.  3  Car.  a. 
Baker  v.  Hodfden^  the  inte;-cft  was  not  determined.  Vide  Nioy  23. 
there  muft  be  five  years  after  the  determination  of  the  firft  preceding 
intereft.  The  intereft  of  Gerrard*s  statute  did  determine  by 
acknowledging  fatisfafiion,  and  not  before;  the  intereft  of  tenant  by 
ftatute  doth  not  determine  by  perception  of  profits  till  (atisla£lion 
acknowledged.  .  He  cited  Bro.  tit.  Stat*  16.  Cro.  Jac.  694.  yone$ 
238.  Co.  Lit.  289.  Fuhvood's  cafe^  4  Co.  66.  See  thefe  autho- 
rities. 

•  [  46  ]  •Pollexfen  Chief  Jujiice.  Can  you  prove  that  thefe  interefta 
are  reverfions,  or  that  they  can  take  advantage  of  a  forfeiture,  or 
ate  they  like  a  future  intereft  for  years  ?  Can  you  prove  that  the 
intcrefts  of  ftatutes  were  ever  taken  as  eftates  in  reverfion  or  re-« 
mainder  ?  Then  fuppofing  them  reverfions,  if  they  are  reverfions 
for  years,  then  they  may  be  merged,  and  if  you  take  them  for  re- 
mainders for  years,  then  the  coming  of  them  one  with  another  into 
one  man's  hands,  there  is  no  merger  in  this  cafe,  for  then  it  is  no 
more  than  a  term  for  ten  years,  and  a  future  term  for  twenty  years, 
to  commence  after  the  firft  determines :  fuppofing  them  as  feveral 
reverfions,  then  Edward  Lewis  is  tenant  for  years,  reverfion  to 
another  for  years ;  muft  not  the  reverfioner  enter  in  five  years  after 
a  fine  leviea  ?  If  Gerrard's  intereft  be  barred,  what  can  the  entry 
of  iatisfii£tion  do  after  ?  And  certainly  this  fine  did  bar  his  intereft. 
Suppofe  Gerrard  had  furrendered,  would  not  that  have  determined 
his  intereft  ?  Suppofe  leffee  for  life,  remainder  in  fee :  lefiee  for 
'  life  is  difleifed,  and  a  fine,  and  five  years  pafs,  the  lefiee  is  barred, 
and  the  remainder  hath  five  years  after  the  lefiee  for  life  his  death. 
Can  the  remainder  have  five  years  if  the  lefiee  for  life  furrenders, 
or  can  he  furrender  after  his  eftate  is  barred  ?  If  thefe  extents  are 
not  reverfions  but  like  future  interefts,  then  when  diey  come  toge- 
ther in  one  man,  that  drowns  both  the  terms,  for  there  is  nothing 
to  keep  them  afunder.  Knight* s  the  firft  statute  is  certainly 
barred ;  d^is  was  fpoke  upon  breaking  the  cafe.     Sed adjomatur.  {b) 

Ayliff 

{h)  S.  C.  Comb.  7*  82.  fays  **  ^lutre  Bench»  where  judgment  wai  pfta  f»r  dM 
%vliat  judgmeot  wit  given  thereupon.  S.  C.  defendant.  But  S.  C.  a  Vent.  321  •  which 
lSk4|i*aJ^iVFWtiofilythcgUciaKbe|UBg't     itfoiu^aly  ijbf  MfMAcMofVaiiTaia  J, 
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DlXOHT«M 
Ot«tNVItLC« 

AylifF  againft  Scrimlheirc.  Cafe  36* 

This  Term  a  loofe  Rollj  Baker  Jttomey  in  it, 

T\EBT  on  a  bond.  The  defendant  pleads  a  letter  of  licence  to  ^^""*'^ 
*-^  go  abroad  for  feven  years  without  moleftation,  and  covenant  b^n^  mtttjm 
not  to  fue  him,  and  if  he  did  that  he  fhould  be  difcharged  and  re-  the  obligor  for 
leafed  of  the  debt.     Demurrer.  ST^3*«>t 

Tremaike  urged  that'  this  is  a  good  plea,  for  a  bond  may  be  JJJ^JlJ^*^! 
defeaeanced,  according  to  Hedges  v.  Smithj  Cro.  Elix*  623.  and  the  fiafana,  and  ' 
cafe  of  MacHetb  v.  Cobb^  where  this  was  held  good.  thciefore  cannot 

On  the  other  fide  it  was  urged  that  it  only  was  a  covenant,  and  bar  to  debt  on 

the  words  ^  fhall  be  a  releafe,*'  amount  to  no  more,  and  fo  is  2Z  the  bond. 

Hen.  7.  pL  24.  S.C.3Danv.437. 

'    '^     ^  S.  C.  Salk.  573. 

Holt  Chief  Juftice,    This  is  no  defeazance:  if  it  be  a  covenant  |"^*S,°™'^"'- 
perpctual,  that  is  an  abfolute  releafe ;  but  if  it  be  a  covenant  not  ♦  1  ciH^fiii 
CD  fije  within  a  particular  time;  that  is  no  releafe,  and  you  muft   Poft.*  331. 
take  the  remedv  upon  your  covenant ;  and  fo  is  i  Roll  Jhr.  830.   I^y^*  ^8* 
Cn-  Eli.,  352/  '^T^^ 

And  judgment  was  given  PER  totam  curiam  for  the  plain*  g[J*   ***•  ^*** 

tiff.  ^  Salk.  575, 

5  Co.  70. 
9  Co.  5s.    aVentaiS.    3  Salk.  298.     12  Mod.  22 x«      Ld.  Ray.  419.  688.     4  Bac.  Abr.   loi,  los, 
a64.    Cowp.  819.     1  Term  Rep.  93. 44.6. 

•  [47  3 

Orbell  againft  Ward.  Cafe  37. 
Hilary  Term^  3  ^T  4  Ja(.  2.  Roll  1018. 

A  PPEAL  ofmurder.     The  defendant  comes  in  i«^rtf/rritf^/r«  An^^Armajr. 

-^  fonafua  et  per  A.  B*  attornatum  fuum  dicit  quod^  there  is  no  J^",^  andtrcr 

fuch  parim  as  St,  Margarets^  &c.    and  lo  pleads  a  mifnofmer  of  the  to  tLfdmy^  at 

parifh  in  abatement.     I'he  appellant  demurs.  •  ^^  ^J«n«  "me, 

^^  or,athiieleaioa 

It  was  argued  that  the  plea  was  naught,  becaufe  by  attorney,  and  ^  P***^  *" 
becaufe  he  had  not  pleaded  over.  ttwtanent  only. 

S.  C.  Carth.  54^ 

As  to  die  laft  the  Court  held  it  well,  becaufe  it  is  good  either  s.  c.  Comb. 
way;  the  appellee  hath  privilege  of  pleading  over,  if  he  pleafes  at  s?^' -Mod. 266 

S.C.  Tremais27.  2  Infl.  557.'  i  Roll.  Abr.  53$.  1  Bac  Abr.  123.  2Ld.Ray.  2290.  %  tiawJ^ 
PL232 

-        ■  J—  ■  I  i  HI 

■a  tbe  Exchequer  Chamber  Ciys  ^  Note,  brought  whereon  the  judgment  was  affirm^ 

Tbe  judgment  in  this  cafe^which  was  given  ed   for  Gr^ifvi/Zr,  there  being  three  judges 

B  Rtfara  tU^it  for  Mr,  GnenvU  the  de-  for  reverfing,  and  chrre  for  affirming,  and 

fcadant  was  here  irreriiedy  and   it  is  faid^  a  majority   being  required  to  rewr^  tht 

Craife  on  Fines,  p.  222.  that  this  judgment  judgment,  it  was  ofcourfe  to  ftand.     A 

vairererfed^  by  a  majority  of  6 x  judges  writ  of  error  was  then   brought  in   the 

agaiall  two  t    Hot    the  court  of  King's  Houfe  of  Lords,  and  the  judgment  of  the  > 

Ifench  refufed  to  award  execution  becaufe  court  of  King*s  Bench^was  affrmed.     Set 

these  was  a  miftake  in  the  writ  of  error  j  Cniife  on  Fines^  ^^,2  to  225." 

wftn  mbkh   a  nnr  writ  of  cugi  w^  ' 

tho 
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OKBBtL        the  fame  time,  and  he  may  not;  the  precedents  are  both  ways.  FiJ^ 

An  sppeifn  cm-       As  to  the  Other  it  wag  held  by  the  Court,  That  it  was  ^JsT^ 

?n^batem*^"by  continuance^  there  being  no  plea  at  all,  for  a  plea  by  attorney  ought 

mttorn^i  but,  if  not to  be  received,  andfo  the  fuit  is  diicontinued ;  or  elfe  per  att^r-' 

^'^^  ^7  ^  »tf/«m7j/«m  is  furplu&ge,  and  then  it  is  well  enough,  and  fo  a  good 

f^^J  *   *'^  P'^»  ^^  ^^^^  q^^cunque  via  data^  it  is  againft  the  phuntiff. 

S'  r"  *  ^m1^  ^^*  ^^^  judgment  was  accordingly  given  for  the  defendant  peh 
s^g.  I  Mod.  ^o^,^^  Curiam,  ride  Hejket  v.  Lee^  z  SaunJ,  95.  ^  per  attor^ 
s.  a  Comb.  139.  <<  hat**  void 

S.  CCarch.  54. 

S.  C.  Hole.  6z.    S.  C.  Trem.  17*    s  loft.  313.   a  Ld.  Ray.  1x90 


Cafe  38.  Simpibn  againft  Merrille* 

Michaelmas  T^rntj  Jac.  2.     Roll  370. 

^^^^A  T^^^?^^^  *^''.  ^"""f  ^oods,  &c.  The  defendant  juftifiea 
oBtof  aninferi-  by  a  judgment  in  an  hundred  court,  and  proceis  thereupon* 

•r  court,  it        The  plaintiflF  demurs. 

iffufficienttofay 

ui*3^'d''h'^"  Mr.  NoRTHEV  for  the  plaintiff,  took  divers  exceptions  to  the 
tj^n  w/i/^^!^!  plea,  First,  That  they  ought  to  fhew  for  what  purpofe  the  court 
ttffmmfutt  the      was  holden,  and  it  is  not  enough  to  fay  a  court  holden, 

plaintiff  flioold  ^  *  * 

pay  cofti  for  hit  SECONDLY,  Thev  (ay,  the  tlaint  was  levied  according  to  the 
default*  &c  cuftom  of  the  hundred,  and  do  not  iay  fecundum  confuetuiimem 
S.a.L»tw.      cur'pr^d'. 

*  /    *      '  Thirdly,  They  fay  there  was  a  plaint  levied  in  treipafson  the 

S.C.Combxi4.  Cafe,  et  taliter  fuit  proce/s%  that  it  was  confidered,  the  plaintiff 
a.  C.  Garth.  53.  fhould  pay  cofts  for  his  default,  unde  conviHus  efti  tfiis  is  ill,  fcr 
Hob.216'!^^  in  cafe  ot  an  inferior  court,  they  ought  not  to  plead  it  ib^  for  tha( 
ft  Vent.  loo.      each  part  of  procefs  is  traverfable.  ^ 

Lutw.  oiS. 

s  Uv.ia.  Fourthly,  They  fay  not,  that  the  procefs  was  awarded  •  pi» 

*f^^'f.'-'  .^-  Cur.    The  fyitors  are  let  out  to  be  the  judges,  and  the  procefs  is 

&  5?.'^'  under  the  fcal  of  the  ft(                          -  ^  .^   ...*-. . 

Show.  Caf.  Par.  do  with  the  court,  [a) 


Carth.  53.'      *  under  the  feal  of  the  (leward,  et  nt^n  conftai^  H^t  he  had  any  thing  to 

Sbov    -  '-      ^       •  »^  -^ '  ^  * 

Cro.  Car.46.  Fifthly,  Then  as  to  the  procefs  diey  cannot  have  a  ^v^rry^r^j^ 

<  cim.^big.^°'  ^^^"^  procefs  is  dijirefs  infinite  till  fatisfaftion,  they  have  no  fuch 

**  Pleader*' '  Writ :  and  fo  is  22  ^z.  72.  Noy  17. 

1  Term  Rep.  7*H0MPS0N.  Th^law  will  take  notice  to  whatpurpoie  an  hundred 

'5'*  court  is  kept.     As  to  the  taliter  procefs*  I  know  no  realbn  fpr   ^ 

*  [  48  ]  difference  between  the  mode  of  pleading  in  an  inferior  court  and 

here  i  anciently  all  was  fet  forth)  now  it  need  npt^  {i)  if  it  is  l^d 


is)  See  the  cafe  of  Canoo  v.  Smallwood*  {h)  D,  Acc  I7  Ld«  Uua6fA\  Co»^ 

oft.  6 1, 


3    Ley.  ^o>    and  Matthews    f.   Qi(nr»      19 


Trinity  Term,  i  William  and  Mary,  in  B.  R.  4J 

8CCor£ng  to  cuftom,  you'll  irttend  it  good:  and  as  to  the  proccfs  it      ****"*" 
is  iaid  to  be  according  to  cuftom,  and  that  ikail  be  intended  good    MsRiiiLtt. 
unlefi  the  contrary  appear. 

Holt  Chief  Jujiice.  At  common  law  no  levari  can  be ;  but  the 
qtutre  is  whedier  it  may  be  by  cuftom^  and  now  the  prance  generally 
is  fe.  (r)  As  to  the  other  point,  in  a  cafe  in  my  Lord  Haxb's 
time,  it  was  held  to  be  good,  though  only  laid  ialiurfuit  pro€efs\  but 
here  it  doth  not  appear  whether  the  non-fuit  was  before  or  after  ap« 
pearance;  if  before,  no  cofts;  but  yet  if  otherwife,  you  may  hava  t 
writ  of  falfe  judgment  {d)  In  diis  very  point  of  talittr  procefs*  I  was 
overruled  in  Sir  Francis  PEMfiERToN'stime,  and  a  yeariince  im 
the  Common  Pleas.  (#) 

Then  Northey  urged  further,  they  (ay  undi  convi^us  efly  which 
cannot  be  on  a  non-fuit.    Adjornat*.  ridf  infra. 

(0  3  DasT.   3C4.      i   Lotw.    1369.  Ler.  Ent*   176.    s  Lut*  914.;  the  cafe 

VeL*  Lot.  439.    Cacth«53.  of   Doe    ▼.  Parminter,  s  Lev.  Si.  Hig.    ' 

(^  Cowp.  so.  ginfon      ▼•      Martin,     1     Mod.     xo5« 

(«)  It  ia  now  fettled  that  this  mode  of  Mackreath  t*  Pollard,  i   Ld.  Ray.   So. 

plodiog  a  joftification  to  trefpafi  for  exe-  Murray  ▼.  WUfon,  x  Wilf.  316.     Adama 

cadiif  the  proccfs  of  ao  inferior  court  it  v.  Freemany  2  Wilf.    5.  tad  Rowland  t* 

fvficicnu    Sec  Lilly  Prac    Reg.    195.  Veale,  Cowp.  iS. 

The  King  againft  Lewellin.  Cafe  39* 

p  O  N  V I C  T I O  N  for  a  gun  contrary  to  33  Hen.  8.  c.  6.  The  A  conviaion  oa 
^  conviction  was  for  having  a  gun  in  his  houfe :  The  ftatute  is,   ^^^^^'^'  ^ 
ufe  to  keep  in  his  or  her  houfe,  and  perhaps  it  might  be  lent  him,  worda^of  £ 
the  words  of  the  ftatute  ought  to  be  purfued.    Convi&ion  quaflied.    ftatute. 

3  Mod.  aSo. 
Seetbecafet  of  Avery  v.  Hoole,  Cowp.  Si  5.  ReiT.  Hunt^DoBgl.  683.00111)  and  Bofcawen'a  Trcatift 
en  ConWdiona  page  16. 

Jordan  againft  Powell.  Cafe  40* 

Eajier  Term^  4  Jac.  2.  Roll  595. 

CASE  for  labour  and  work  as  an  attorney  in  fuits,  and  for  '^^^  ft>tute  3 . 

money  laid  out,  &c.  and  an  in/imul  computajfit^  &c.    The  de-  ^^%\^\^^'^^J 

fendant  pleads  the  ftatute  3  Jac.  i.  c.  7.  (a)  and  that  no  bill  or  general  uMm* 

note  had  been  delivered  under  hand.    The  plaintiff  demurs.     And  '"'  «/«»/>/M 

urged,  that  in  fpecial  adion  of  the  cafe  fuch  plea  was  ill  5  and  fo  was  ^^^^r^^^*'^ 

Exfdbig  V.  Lavemwre^  Allen  4.  *  unlets  debt  or  indebitatus  generally  an  Hfmmltm-^ 

were  brought,  but  an  injtmul  computaffet  is  out  of  the  ftatute,  and  M'^'« 

in,  and  therefore  ill  as  to  the  vidioje.    Judgment  for  the  plain^  s.  c.  Cardi.  57. 

*:«•  tk\  *"  S.C  Comb  126, 


tS.{b) 


26. 

Poft.  96.  338. 
DougL  199.  notii, 

*  [  49  3 

M  Itr  a  0CO.  a. «.  13.  f.  %%,  {h)  The  ftatute  may  be  given  in  evidence 

tn  the  genetal  ifliie.   Poft.  338. 

Unfton 
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Cafe  41.  Unfton  againfl  Milner. 

Eafler  Term^  30  Jac.  2.  Rail  lOio. 

5L*o3ihi»  ASSUMPSIT,  Privilege  of  attorney  of  Common  Pl«»plcad- 
priviicge  after      ^^  ed  after  imparlance,  demurrer.    Plea  ill.    Judgment  for  die 

mfarlanct.  plaintifr. 

•s  Roll  Abr.  275. 

Dy«r  33.    Stileta95.     i  Ler.  54.     »  Shower  145.     Hard  365.    1  Sid.  318.     LDtir.46.     Coq&W.  68* 

Salk.  1.    Dougl.  3X4«    i  Term.  Rep.  178. 

Cafe  42.  The  King  againji  Abraham  and  others. 

The  attorney  T  NFORMATION  in  the  attorney  general's  name  againft  the 
general  may  file  -■'  defendant  for  a  riot  Demurrer,  oecaufe  the  information  is  not 
^Xlirfor  a*    good,  and  there  ought  to  be  indifbnent  or  prefentment. 

WiNNiNGTONjOnthe  clamour  of  feme  of  the  houfe  of  commons 
s  c*  Hoh  ^^i    ^^  informations^kt.  figned  the  demurrer,  and  argued  thus :  no  man  is 
s!c.'comb.i4u  hound  to  anfwer  any  criminal  charge,  unlefe  upon  frefentmint  or  /«• 
diffment:  he  cited  Glanville,  cap.  i.   FUta  lib.  2.  caf.  52.  ySi 
112,  113.    Magna  Charta,  no  man  to  be  taken  but^^r  legate 
judicium  parium  fuorum^   2  /j^.  46-   5  Edw.  3.  f .  9.   25  E4w.  3. 
c.  4.  43  kdw.  3.  c*  3.  ^c.  and  a  great  deal  more  which  he  parti- 
cularized and  anfwered  in  my  argument  in  the  cafe  for  the  king, 
vide  infra^  fagi  lo6. 

Cafe  43*  Hubert  againfi  Fitzgerard. 

Hilari  Temiy  3  ^^T  4  Jac.  2.  Roll  \i^ 

Inimlh  ift iffM-  TpRROR.  Special  error  aiBgned,  that  John  Styla  was  re- 
turn  it  "Y'^i.A  turned  a  juror,  and  Paul  fworn,  ct  in  nulli  eft  erratum  pleaded^ 

Si^iTiiot  a?  that  doth  not  admit  the  &a,  becaufe  the  certiorari  was  prayed  and 
lignabie  for        no  return. 

error. 

Yelv.  57.    %  Lev.  38.    i  Lev.  311.    Cro.  Jac.  51X.    5  Com.  Dig,  "  Pleader,'*  (3  B.  18.) 

i?j..Ifane3ea.  Then  ANOTHER  ERROR  was,  ejcdlment  for  the  town  and  lands 
sent  for  the  f^  Kildarley  containing  one  hundred  and  ninety  acres;  if  it  be  not 
!rA."S>nt!aii-  too  uncertain,  and  ought  to  contain  more  particular  quantities :  if 
iag  ib  many        an  eje£tment  will  lie  of  a  villa  terra. 

acfW)  be  good. 

Owen  18.  II  Co.  55.  Cio.  Jac. 435.  65^  i  Lev.  58.  3  Leon.  aio.  aa8.  Cro.  Elif.  818.  8s4» 
Hard.  330.  Stra.  71.  54. 1063.  Annally*!  Rep.  117.  167.  Ld.  Ray*.  1470.  1  Burr.  6*3.  5  Coai* 
Dig.  **  Pkadtr"  (»  Z.  v.)    DougU  305.    x  Term.  Rep.  1 1 . 


Allen 


Trinity  Term,  i  William  and  Maiy,  in  B.R.  47 


•  Allen  and  his  Wife  agsinfi  Grey.  ^^^  44* 

*[  50  ] 
Hoc  Terming,  loofii  RoU^  Whitehall  Attorney. 

riEBT.     The  defendant  pleads  <<  ne  unques  acaupU  en  loyal  ma--  ToMt  hj  hvf. 

^  trimmy.    The  plaintiff  demurs.    Held  an  ill  plea,  becaufe  that  Jj^J^^J^ 

puts  it  upon  trial  by  certificate^  which  admits  a  marriage,  but  not  j^y^y  p|^  m  a» 

jkmdum  Uga  eccUJue.     He  fhould  have  pleaded  *^  no  marriage  ^in  marriage  in 

*«  6a,"  and  that  would  have  been  tried  per  pais.     Judgment  for  die  f*^»"  **"'  "^ 

pHintiE  roir^/r,  iff .« 

8.  C*  SaUc  437.    S.  C.  Comb.  431.    Ray  395.    t  Ler.  41.    5  Bic.  Abr.  227.    Donsl*  17^ 


Jackfon  againfi  Miles*  Cafe  45. 

Hoc  Terming,  loefe  Roll^  Clarke  Attorney. 

PASE  upon  an  ajfumpfit.  .In  confideration  the  plaintiff  would  A  declaradoo 
^  do,  &c.  the  defendant  promifed  he  would  pav.     The  plaintiff  "**°^^;?^; 
WPCTS  that  he  did  do,  and  fliews  no  pierce  where.     Demurrer,  and  the  fSingTfefAK* 
declaration  was  held  ill,  becaiife  a  confideration  executory  is  tra-  where  it  was  per- 
m&blc,  and  confcquently  the  place  needful,  &c.    Judgment  for  the  ^n  "i^w** 

^*™'»n^  s?crrsXai. 

M,7«.   1  Ler.  227.     3  Lev.  311.    Cro.  Elit.  73.  78.    Lutw.  305.  icoi*     Cro.  Jae.503.    Ray.  187. 
Stn.  595.    5  Com.  Dig.  ««  Pleader**  (c.  zo.)    See  16  ft  17  Car.  s.  c.  8. 


Kirle  againft  Clifton.  Cafe  /ifi. 

Aficbaebnas  Term^  Jac.  2.  JRoUzu 


w 


RIT  of  error  brought,  error  affigned,  releafe  pleaded;  the  ifareietfeof 
plaintiff  ought  not  to  have  judgment  afiirmed,  beeaufe  there  enort  be  plead. 
Vpcars  to  be  error,  though  it  ought  therefore  to  be  as  a  bar  to  the  ed»  the  judgment 
Pontiff,  yet  it  ought  to  be  a  nil  capiat  per  breve.    Q^  if  any  cofts  ^^^''^'^ 
then  for  Ae  defendant  on  error.  Tc.  Comb.  118. 

J'C.3SaUE.sf4.    X  $alk.i68.  and  lee  the  ctfesof  Ciumiiighaai  v.  Hoaftoo.  Stia.  127.  aod  Dentv. 
^J»i»l,Stta.683.  inpomt 


The 
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Cafe  47*  The  King  againjl  Meeres  and  anotb^. 

wbS^'ii^bJ  INDICTMENT  at  the  OU Bailey,  on  the  fixtccnth  of  May 

tbc\veek  fur-  laft,  againft  Mary  Meeres  and  Sufan  Vicars,  for  the  ftealing  a 

wibed»  m4  hat    rugg  and  other  goods  of  Robert  Geery:  upon  not  guilty  pleaded,  a 

S'i^mt'Mr  ^P^^**  verdia,  that  S15/&11  ^c^rj  and  her  hufband  lately  deceafed 

mma  away  with    took  a  lodging  roooi  in  the  houfe  of  Richard  Geery,  furnifhed  widi 

the  soo^t,  it  it    the  goods  mentioned  in  the  indiftment  from  week  to  week,  at  two 

■ot  feioor-        Shillings  per  week ;  that  the  key  of  the  door  was  delivered  to  the 

*  L  51  J     laid  Sufan,  which  (be  kept ;  that  Sujan  paid  one  *  weeks  pa3rment  for 

the  room  and  lodging,  and  continued  therein  about  four  weeks : 

that  the  (aid  Sufan  and  Mary  on  the  day  in  the  indidment,  and  be* 

fore  the  expiration  of  die  fourth  week  took  and  carried  away  the 

goods.    Etjiy  Ue. 

Holt  Chief  JuJ^ict  (ent  this  ca(e  to  MS  and  Mr.  Nortuby 
to  argue  for  tne  prifoner. 

And  accordingly  at  Serjeants  Inn  I  attended,  and  argued  to  this 
cffeft,  that  this  is  no  felony.  And  here  are  two  things  confiderable  ; 
iriiat  intereft  Meeres  held  in  thofe  goods ;  then  what  the  law  makes 
a  felony,  and  fo  to  apply  both.  Here  is  a  good  leafe  from  week  to 
week,  at  the  Mrill  or  both  parties.  The  lodger  hath  a  pofleflbry 
right  againft  all  ftrangersj  nay,  againft  the  landlord  himfelf;  if  he 
come  and  take  the  goods  out  of  die  room  an  adion  of  trefpafs  will 
lie*  The  key  of  the  room  is  given,  which  is  more  than  a  bare  u(e 
fuch  as  a  eueft  hadi ;  this  is  an  intereft  not  determinable  but  at 
a  weeks  end.  Here  is  an  hire  paid  for  it  \  and  though  the  rent  doth 
not  in  the  eye  of  die  law  ifliie  out  of  goods,  yet  it  is  referved  in 
refpe£l  and  confideration  of  them,  and  the  more  is  paid  for  them 
than  otherwife  Would  be,  according  to  the  cafe  of  Dubytofi  v.  Cour" 
teen  {a),  an  evidion  of  tythes  makes  an  apportionment  of  the  rent ; 
where  a  barn  and  tythes  are  let  together,  though  the  rent  be  {(Tuing 
out  of  the  barn  only  in  point  of  remedy,  yet  it  is  iflfuing  out  of  both, 
tythes  as' well  as  barn  in  point  of  render.  The  death  of  the  huf- 
band  is  no  determination  of  the  eftate  at  will,  according  to  Hen-- 
ftead*s  cafe,  {hi)  I'hen  it  is  confiderable,  that  in  cafe  of  bailment  of 
goods  to  keep,  though  the  bailor  hath  an  intereft,  jret  the  kulee 
hath  one  too,  and  fuch  a  property  as  to  maintain  a  replevin,  and  fo 
is  21  Hen*  7.  15.  pU  23.  {c)  Befides,  if  no  intereft  pats,  here  is 
a  pofiTeffion  by  the  delivery  of  the  owner,  and  that  is  exprefly  founds 
and  a  feparate  pofleffion  by  his  confent,  which  will  much  afted  the 
cafe  when  we  come  to'  confider  what  felony  is  by  our  law.-— Se- 
condly, What  makes  a  felony  concerning  goods.    According  to 

(tf)  Cro.  Jac  45|.  («)  Co.  P.  C«  loa*    Hale^a  Som.  €i. 

(A}5Co.io«  iHaleP.C.504«    iHi«k.F.C  134. 

THS 
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THE MiRROUR  OF  Justice  (d)j  larceny  is  defcribedtobe  the  taking        KiNa 
of  any  moveables  treachiroufment  againft  the  will  of  the  owner,  by      M«iE«i 
an  unlawful  gaining  the  pofleffion  of  them ;  and  then  he  fays  tak^ 
ing  is  a  ncceflary    contradiftin^ion    to  delivery^  and  treacherouf^ 
ment^  (which  in  the  old  books  was  the  fame  vrithfehnich)    Becaufe, 
if  the  eloyner  did  apprehend  the  goods  to  be  his  own,  and  that  he 
might  well  take  ^  them,  in  fuch  cafe,  he  is  not  guilty  of  this  crime :     ^  [  5^  ] 
nor  where  he  apprehends  that  it  pleafed  the  owner  he  fhould  have  1 

them  \  but  of  this  (lays  he)  there  muft  be  an  apparent  evidence  and 
prefumption.  Now  from  hence  I  could  infer,  that  in  thofe  ancient 
times,  two  things  did  excufe  a  tortious  taking  of  goods  fi^om  the  guilt 
of  larceny,  viz»  a  contefl  or  claim  of  property,  and  a  taking  in  pur- 
fuance  of  (lich  claim,  and  this  is  allowed  by  cbnftant  experience ; 
Of  a  delivery,  or  confent  of  the  owner  that  the  nartv  fhould  have 
them:  now  in  either  of  thefe  cafes  it  is  not  a  larceny,  though  the 
perloiT  hath  not  the  true  real  property  in  the  firfl  ca(e,  but  is  mif- 
taken ;  and  though  he  do  exceed,  or  out-do,  and  go  beyond  the 
audiority  of  the  owner  in  the  latter  cafe.  To  illuftrate  this, 
GlanvilL)  Lib»  10.  cap,  13.  Furtum  non  eft  ubi  initium  deten-- 
t'mis  habit  fer  damnum  rei*  If  there  be  fuch  a  confent  of  the 
owner,  as  argues  his  truft  in  me,  and  gives  me  a  fojfejfwn  againfl  all 
ftraogers,  there  my  breaking  that  trult,  or  abufmg  that  pofTeifion, 
thou^  to  the  owners  utter  deceit  of  all  his  intereft  in  thofe  goods 
it  wUl  not  be  a  felony  (^),  much  lefs  where  I  have  a  pofTeflion  by 
bis  content,  and  maintainable  againlt  himfelf,  as  in  this  cafe.  Ana, 
according  to  Glanvill,  if  a  man  lend  me  nmfuam  ad  ufum  inde 
if^hi  fercipiendum  infervitio  nuo^  the  time  being  expired,  I  am  bound 
to  make  relHtution ;  but  if  I  ufe  it  at  another  place,  or  beyond  the 
time  agreed  on,  I  am  bound  to  make  amends  (/},  but  a  furto  ex-- 
tufatur  per  hoc  quod  initium  habet  detentionis  per  dominum  reim 
Pulton  de  pace  Regni^  foL  129.  fays,  that  the  intent  of  flealing  to 
nudce  it  larceny  ought  to  be  at  the  time  when  the  party  doth  firft 
come  to  the  pofTeffion  of  the  goods ;  though  he  hath  an  evil  intent 
afterwards  ta  convert  them  to  his  own  ufe,  it  is  not  felony  in 
him  (^),  for  ho  fblony  is  intended  to  be  done  but  with  violence,  vi 
ft  armis^  which  cannot  be  fuppofed  in  this  cafe,  feeing  they  were  de- 
livered to  him  by  the  owner  of  them,  and  fo  he  came  lawfully  to 
them :  thefe  arc  the  words  of  the  book  (h) :  «  A  bare  polTeffion  by 
"  the  confent  of  the  owner,  nay,  of  one  that  is  not  owner,  even  of 
^  a  wife^  will  make  a  taking  not  felonious ;  for  if  fhe  deliver  her 
^  huftiand^s  goods  to  a  flranger,  and  he  runs  away  with  them,  it  is 
•*  not  felony  (/).  So  is  13  Affixe  6.  In  12  AJpKe  32.  if  a  forefter  cut 
trees,  and  leave  them,  and  at  another  time  come  and  carry  them  away, 
it  is  a  ^tt^rr^  if  it  be  felony;  much  lefs  ought  it  to  be  where  the 
right  owner  gives  the  poUeffion.    In  3  Hen.  7.  pL  12.  the  cafe  of  a 

{i)  Chapter  the  firft,  Sedion  io»  [g)  Charlewood's  Cafe  at  the  Old  Bailer, 

{*)  Cafes  in  Crown  Law,  %A  edit.  242.  Feb.  SeHr.  1 786.    Cafes  in  C.  L.  3 17. 

3»7.  (b)  Hale's  Sum.  64. 

(/)  Sec  Sir  WiUiain  Joncs^i  Law  of  (i)  Hatrifon^s  Cafe.    Cafes  in  C.  L.  44, 


imenu. 


Vol,  L  £  goldfmith, 
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Kititf  goldfinith,  who  had  certain  ftuflF  in  his  cufiody  to  work,  and  embezil** 

Mixiif.  ed  it,  it*  was  held  no  felony,  bccaufe  he  could  not  be  &sd  to  take  it 

•  r   -^  'l  viet  armisj  when  it  was  in  bis  poflefTion  by  content  of  the  owner,  and 
L  J^  J  y^^  ^g^g  ^^  j^yjj  ^,^^  ^Q  ^  particular  purpofe,  and  the  convcrfioa 

might  be  reckoned  a  determination  of  the  privity  as  well  as  in  our 
cafe.    In  7  Hen.  6.  43.  is  an  exprefs  cafe  for  me ;  jC  a  man  deliver 
goods  to  keep,  or  lend  goods  to  another,  he  may  c'ommit  felony  of 
them  bimfelf;  he  hath  but  jm  ^roprietatisy  the  bailee  hathy'ttj  paf- 
feJRonis:  So  is  GouU/hirougb  io6.  A  fervant  or  journeyman  em- 
ployed to  fell  goods  and  receive  money  for  his  mafter's  ufe,  fells  a 
confiderable  quantity  and  receives  one  hundred  and  fixty  guineas  for 
his  mafter,  and  goes  away  with  one  hundred  and  fifty  when  dif- 
chslrged,  and  lays  die  ten  m  a  private  place  in  the  chamber  where 
he  lay;  on  bring  difcharged  his  mafter's  houfe  and  fervice,  he  af- 
terwards, in  til c  night  time,  breaks  open  the  houfe  and  takes  the 
ten  guineas  i\^  !i!vl ;  held  no  burglary  in  a  fpecial  verdt6t,  Eafter  fef- 
iions  1687,   for  that  the  taking  tbd  money  was  npt  felony,  jfbr 
though  his  mafter's  money  in  righ^  yet  his  in  pofleflion,  and  the 
firfl  original  a(Si  is  no  felony:  (and  if  he  had  laid  it  under-ground 
in  the  garden,  and  afterwards  come  and  took  it  away,  this  would 
have  been  no  felony,  per  Wright,  Herbert,  Atkins,  Powei.jl 
and  Holt,  &c.)  Now  that  was  a  tortious  poileffion,  our's  was  law- 
ful ',  we  could  maintain  trefpafs,  or  appeal  for  thefe  goods,  &c    Fe- 
lony is  according  to  the  original  intent,  but  then  it  muft  be  found 
ftere  was  fuch  an  intent,  and,  \nfav9rem  vita^  nothing  is  to  be  in- 
tended, or  prefumed  againft  the  party :  ther^  is^  nothing  foujd  of  aa^ 
intention  to  take  awavthe  eoods  when  ffie^  toot^^e  Todgmg^  [k)y 
as  ihcre  was  in  the  csue  of  minj?  the  replevixi^  it  was  ex  animo  i  axid 
fo  is  Poorer^ s  cafe  reported  in  SieL  254.    The  form  of  indidments 
is  confiderable  here;  it  muft  be  vi  et  armisy  (ffc,  fehnUe  cepit  as 
well  as  abduxity  and  unlefs  it  be  fo  it  is.  nau^t,  excepting  on  the 
21  Hen.  8.  c.  7.  where  the  carrying  away  is  the  felony,  as  the  mar- 
ginal note  in  the  new  Dytr  5.  is,  that  the  indi£hnent  in  that  cafe 
was  only  felonice  abcarriavit^  and  in  no  other  cafe  is  it  good  Co : 
Suppofe  aman  leafe  land  with  a  ftock  <^  flieep,  and  the  leflee  fell 
them,  or  kill  them,  &c.  that  is  no  felony,  and  here  we  have  the  in- 
tereft  and  pofleffion  both  by  the  owners  good-will  at  firft.    Objec- 
tion. The  1 3  Edw.  4.  pL  O.  (/)  a  carrier  having  goods  in  a  box  fcnt 
to  London  carries  them  to  Soutbwarkj  and  there  cuts  open  die  bale, 
takes  the  money,  and  runs  away;  held  to  be  felony,  which  perhaps 
was  hard  enough.    I  anfwer,  in  that  very  cafe  it  is  agreed,  that  if 

♦  £  54  ]    they  had  been  delivered  to  keep  ♦  by  way  of  bailment,  it  had  been 

otherwiie ;  but  befides,  in  that  caie,  the  authority  was  but  for  a  par- 
ticular place,  then  the  carrying  to  Swthwark  determined  (he  privity, 
and  then  the  brodcing  open  the  box,  and  taking  the  goods  might 
be  felony  {m)  ;  and  it  is  there  agreed,  diat  if  a  lervant  have  goods 


(Jl)  1  Hawk.  P.  C.  137.  (•»)  Dalt.  c.  io».     i  RoU  Abr.   73. 

</)  Co.  P.  C.  iot»     Staunf.  25.     i      Kdy^  35*    >  Hale  P.C.  505.    iHawk. 
Hiwk.P.C.134.  P.C.I3S. 
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to  fell,  or  for  any  other  particular  purpofe,  it  would  not  be  felony,        KLikq 

and  that  was  the  reafon  of  making  the  ftatute  of  21  Hen.  8.  c.  2U      Mii'i 

for,  at  the  common  law,  where  the  goods  continued  in  the  matter's 

adual  poileffion,  it  might  be  felony,  otherwife  not,  becaufe  of  the 

particular  truft  (n).  Bailment  to  keep  is  no  felony,  Dyer  5.  Here  is 

a  contrad  for  the  goods,  if  that  be  broken,  no  felony,  becaufe  a  con*- 

trad  at  firil  (0).     As  to  the  objedion  that  the  butUTj  cook  oxfervant 

who  hath  the  hare  charge  of  goods,  may  commit  felony  of  them^ 

21  Hen.  7.  14.  [f)    I  anfwer,  if  a  bag  of  money  be  delivered  to  a 

ibvanc  to  carry  to  Tork^  or  to  buy  horfes  witii,  it  is  no  felony; 

it  is  out  of  the  matter's  pofleffion  and  in  the  fervant's  (^),  and  the 

reafon  given  for  that  of  a  butler  and  cook  in  Staunfordi  (r)y  and 

in  Coh  {$)  is,  becaufe  they  have  not  the  fojpjfton  but  the  ban 

charge  i  they  are  in  onere^  not  in  pojfejftone^  proni  coni  fn/loris  iavs 

Coke ;  they  cannot  have  trefpafs  or  appeal  for  them  fays  Staunforae ; 

which  we  may  have.    One  that  hath  an  horfe  lent  him  to  ride 

on  (/),  or  a  weaver  that  hath  cloth  to  work,  no  felony  («),  and 

therefore   embezzlement  in  fome  cafes  made  felony.     And  as  to 

that  of  a  fervant,  it  is  the  matter's  own  pofTeffion,  and  therefore  he 

may  maintain  an  a^on  for  them,  according  to  Latch.  127.  Poph. 

170.    As  to  the  OBJECTION,  the  27  Ajjize^  pL  38.  the  cafe  cSagueJi 

lodging   in  an  inn  who  took  the  goods,  &c«  the  fame  anfwer 

fiill ;  it  is  the  inn-keeper's  pojfejfton^  and  the  party  hath  the  hare  ufi 

of  them,  as,  and  while  in  his  pofleffion  who  is,  owner.    Here  is  an 

cxprefs  contra£l  for  the  goods ^  as  well  as  for  the  room ;  there  is  ^ 

none  but  only  for  the  meat  and  lodging :  ours  is  more  than  a  bare 

ufe,  at  leaft  here  is  a  pofleffion,  which  could  not  be  recalled  as  that 

of  a  gueft  might,  and  others  ufed.    On  the  whole  I  prayed  judg* 

meat  pro  prtjonariis. 

Mr.  NoRTHY  argued  wldi  me  to  the  (ame  efie£l,  infitting  chiefly 
upon  die  iirft  poflTeffion  by  the  owner's  confent 

Holt,  Chief  Juflice  of  the  King's  Bench,  thought  it  no  felony. 

PotLEXFlN  Chief  Juftice  C.  B.  thought  it  was,  and  that  a  lodger 
had  the  bare  ufe  as  a  gueft  hath,  and  xlti2t  fieri  facias  againft  the  land- 
lord would  reach  thefe  goods,  as  is  *  the  conttant  practice.  That  no    ^  [  55  1 
indthitatus  lay  for  the  rent  of  the  room,  which  (hews  the  money  was 
for  the  room  and  not  the  goods. 

Atkins  Juftice  was  of  opinion  that  it  was  no  felony,  and  that  the 
lodger  had  more,  than  a  bare  ufe,  and,  now  adays,  lodgings  furnifhed^ 
and  perhaps  the  greateft  part  of  the  boufe  are  taken  by  the  year,  and 
there  is  no  diflFerence  in  die  time. 

(«]  Co.  P.  C  205.     1  Hale  P.  C.  667.  {A  Book  i.  chap.  15.  title  ^  Larceny.** 

I  Hawk.  P.C.  138.  \i)  3  Inft.  108. 

(f)  I  Hawk.  P.  a  234.  (f)  I  Sid.  254.    Ray  176.     x  Hawk. 

if)  3HC0.  7*  pi.  »•    Bro.  Cor.  58.  P.C.  136. 

137-    Moor.  246.     Pafch.  84.     t  Hale  (a)  1  Roll  Abr.  73.  Kely.  35.    i  Hab 

KC  505.  505.     X  Hawk.  P.  C.  Z35, 

(fj  $uaiiiUM*iPlcasoftheCrown»25. 

E  a  NfiViL 
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KiKo  Nevil  Juftice.  No  felony. 

ISbiisi«  Turton  Jujiice.  No  felony. 

RoKESBY  Jujiice  thought  it  no  felony,  bccaufc  no  intent  found  is 
Jtealy  either  in  the  taking  the  lodgings  or  in  carrying  away  the 
goods. 

Ventris  Juftice  of  the  fame  opinion. 

But  ALL  thought  it  a  point  deferving  very  good  confideration 
(a;).     Fide  poftea. 

(w)  This  queftion  is  now  fettled  by  the  <<  to  ufe,  or  Aill  be  let  to  him  or  them  to 

ft&tute  of    3   &  4  Will.  &  Mary,  c  9.  **  ufe,  in  or  with  foch  lodging,  foch  cak. 

which  eoads  and  declaret,  **  that  if  anv  **  ing,  embesslingtor  purloining,  flialJ  bc» 

**  perfon  or  perfoos  fliall  take  away,  with  ^  to  aU  intents  and  purpoles,  taken,   re- 

**  intent   to  i^eal,  embestle,    or  purloin  **  puted,  and  adjudged  to  be  larceny  and 

**  any  chattel,  beddings  or.  furniture,  which  **  felony,  and  the  offender  ihaU  fiiffer  as  m. 

^  by  coatrad  or  agteenent  he  or  they  are  <'  cafe  of  felony.** 


Michaelmas 
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The  Firft  of  William  and  Mary, 

IV 

THE    KING'S    BENCH. 


Sir  John  Holt,  Knt.  Chief  Jujlice. 

Sir  William  Dolben,  Knt.    1 

Sir  William  Gregory,  Knt.y  Jujiices. 

Sir  Giles  Eyres,  Knt.  J 

Sir  George  Treby,  Knt.  Attorney  General. 
Sir  John  Somers,  Knt.  Solicitor  Generak 


The  King  againfi  Cox.  Cafe  \%. 

SIR  Thomas  Cox  of  GloucefterJUre  appeared  here  upon  his  if  a  defendant 
recc^nizance  given  before  Holt  Chief  Juftice  in  the  vacation;  u^^^^^J^o^ni^* 
and  an  information  being  filed  againft  him  and  others  for  riot,  zaiKc^on^ao  "in- 
lie  was  charged  to  plead  to  it  as  had  been  die  pradice.  But  upon  form:i^ior  for  a 
debate  it  v*ras  faid  that  he  need  not,  and  was  not  compellable,  and  J^^J  tl^tn^v'^i^ 
was  allowed  to  appear  and  imparl  till  the  next  term.  pir/tiil  next""* 

term* 
aSa]k.5r4,    3  Mod.  213.    i  Salk.  367. 

Dove  againft  Martin  and  another.  Cafe  49, 

pASE  againft  two  executors}  one  dies  after  ilFue  joined  before  The  death  of 
^  trial:  a  vcrdid  for  the  plaintifF.     It  was  moved  m  arreft  of  ^t/iffue^Sd 
judgment,  that  the  fuit  is  abated,     ^are  if  abated  ipfo  fa£fo^  or  ^fo«  tnai  may 
ootj  abateable  by  plea.     Agreed  to  be  error  aifignable.  ia)  be  aifigned  for 

error. 
Cro,  Car.  509.     i  Sid.  131.    3  Leon.  5.     x  Leon.  %^%,  26|t 

{t)  See  the  17  Car.  s.  c«  S.  aid  8  ft  9  WiUt  3*  «•  ig^ 

^  3  Tho 
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Cafe  50b  The  King  againS  Machin,  Burchet,  and  others. 

The  Chief  juf-  'X'H  E  Defewdant,  bcing  taien  by  a  meflenger  of  the  Lord 
t^li^x7wi^:  Lovelace's,  aiefJuftUe  in  Eyre,  by  his  warrant  to  bring 

ra0  to  appre.  him  before  ^him  where  he  ihould  be,  was  charged  upon  oath  for 
hend  %yeT<on  killing  deer  and  cutting  down  young  trees,  fbme  of  the  trees  being 
LTd^'lftil^  found  in  one  of  their  yanb. 

of  tEnting'T*         Pbmberton  Serjeant  moved  for  dieir  difcharge,  for  that  no  icwr- 

Ibreftiyon  evi.  rant  can  be  granted  upon  oath  \  but  upon  a  pretentment  of  the  ver- 

d»ce  that  part  ^cTors  an  attachment  lies,     Manwood  fidth,  There  muft  be  a  prefent^ 

wu foondoo^  ^^^  before  there  is  a  warranty  here  the  warrant  is  to  bring  them 

hit  pftmifet ;  before  him  wherefoever  he  be.  By  chart  a  *  db  foresta^  9  Hen.  3. 

but  the  offender  g,  8.  no  man  is  to  be  taken  foxvert  or  venifon^  but  upon  indicbncnt 

h^AtA  if  dSfco-  ox  prefcntmcnt,  {a) 

JJ  Trbby  Attorney  General     Here  they  are  taken  in  the  m^Mwirr ; 

T  tf  'i  ^^  wood  and  timber  which  they  cut  is  found  in  their  houfe  and 
^  ^'  ^  yard.  The  preamble  of  the  ftatute  takes  notice  of  pcrfons  kept  in 
cuftody  hjforefters  and  regarders,  but  nothing  is  mentioned  of  the 
Chief  Juftice,  but  only  of  minifteriiJ  ofEcers.  {b)  In  cafe  ofajfe^ting, 
the  party  is  to  be  taken  prefently.  The  ordinary  minifterial  officers 
cannot  do  it ;  but  the  Chief  Justice,  who  is  a  fupreme  judicial 
officer  may.  It  is  to  be  compared  to  a  conftable  and  juftice  of 
peace  at  common  law :  a  Chief  Juftice  may  take  a  recognizance  or 
commit,  even  out  of  die  foreft,  i  Rolls  Ahr.  534. 

•  The  Court,  He  may  be  apprehended  if  taken  in  the  mainour  : 
it  is  but  an  incroachment  on  the  common  law  for  juftices  of  the 
peace  to  grant  warrants  before  prefentment>or  indidfanent;  (r)  the 
court  of  attachments  {d)  is  in  being,  though  ^cfiuainmote  is  not, 
&c.  (e)  The  words  of  the  ftatute  are  general,  "  Nomanfliall  be 
taken  or  imprifoned ,"  the  words  are  general,  it  is  a  general  law. 
As  to  the  mainour  he  muft  be  taken  in  it :  the  Chief  Juftice  cannot 
(end  to  take  in  the  mainour,  for  the  mainour  muft  be  at  the  time 
when  the  thing  was  done  or  committed ;  for  if  the  goods  were 
found  about  him  afterwards,  that  is  not  a  taking  in  the  mainour  ^ 
kt  he  might  buy  them,  or  another  leave  them  there,  &c.  (/)  The 
warrant  ruled  to  be  void,  and  they  were  all  difcharged  per  Cu^ 

RIAM. 

[a)  See  the  Regliler  So.  F.  N.  B.  67.  ii  ofopinion,that  a  juftice  of  peace  haipow« 
the  Statutes  of  t  Edw.  3.  c.  S.  34  £<iw.  c.  -    er  to  iffue  a  wacrant  to  appcehend  a  perfea 

I.  7  Rich.  a.  c.  4.  4lBfl.  315.  aud  3  Bl.  accufed  of  felony  though  not  imiifftd^  % 

Comm.  73.  Hale  P.  C.  108.  and  tnia  praAice  feems 

(^)  See  Manwood  on  Foreft  Law,  chap.  now  by  long  cuftom  to  b«  eftabliihed,  ^ 

9.  number  4)  and  Cromptoa*s  Jurlfdidioa  Black.  Com.  %%•;• 

•f  Courts,  title  «<  Juftice  io  Eyre.**  {d)  See  3  Bl.  Com.  71. 

U)  This  it  the  notion  of  Sir  Edward  («)  Sec  4  Inft.  289. 

Coke»4  Inft.  176.  and  the  pradice  11  faid  (/)  See  a  Hale  P.  C.  149.    3  BLCon. 

by  Hawkins  to  be  grounded  rather  upon  71.    4   Bl.  Com.  303.    a  Hawk.  P.  C« 

connivance  than  the  expreft  rule  of  law.    a  ch.  15.  L  41.    Carth*  79» 


Htwk.  P.  C.  |3».  But  3ir  Matthew  Hale 


Brookes 
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Brookes  againft  Cooke.  Cafe  51. 

rjEBT  upon  an  cfcape  againft  the  defendant  as  marfhal,  fetring  ^"3*^/^"°"'" 
^^  forth  a  judgment  recovered  by  .her  as  executrix,  and  die  party  ^udonwi^a^*" 
in  executicMi,  and  let  at  large.    Frefh  purfuit.  pleaded.     Verdi(^  for  judgment  ob- 
the  plaintiff.  ^'?«*.^y  ^^« 

Moved  in  arreft  of  judgment,  That  die  plaintiff  had  brought  the  ^^^"^  ^^^  ^«J^ 

adk>n  in  the  debet  and  aetinet  in  her  own  right,  whereas  the  re-  «« extcutJ,  an? 

covery,  which  is  tile  foundation  of  the  aftion,  was  as  executrix.  nQtxnxht  debet 

That  the  aSion  for  die  efcapc  ought  to  be  brought  in  the  fame  rirht,  ^^^^^^  ^^^ 

it  being  of  the  feme  nature  and  kind,  and  a  remedy  which  the  Taw  §,  c.  c    k. 

gives  her  to  have  fatlsfadion  upon  that  recovery*  which  (he  had  a^  /,^/   **^ 

an  executrix,  and  this  courfe  ns  an  iaverting  of  the  /lature  of  the  s.  c.Carth.  49, 


adminiftration.     Sir  George  Reymll  v.  TLangcaftUy  Cro.  Jac.  545.  is  ^-^^  Hoit.96. 
cxprefe  that  this  money  wSl  be  aflets.       -  Cro.'mz,  316. 

Thompson  i  contra.    This  is  brought  upon  a  judgment  by  her,  c^o,']Xl*  ^^^. 

and  an  execution  uf^on  her  futt,  and  therefore  her  own.  BefiaeS)  it  i^^ne  79. 

is  helped  by  the  ftatute  of  Jeofails,  and  fo  is  Frewen  v,  Pope^  Sid.  ^  "f^^  79^ 

379.     Debt,  for  rent  upon  a  leafe  of  the  teftator,  in  the  debet  and  ,  Lutw.  8*93. 

detinetj  helped  after  verdidl,  and  Comber  v.  IVotton  in  Sid.  342.  1  ^-  Raj.  35, 

Aaion  againft  an  heir  in  the  detinet  only,  aided  by  the  verdifi  and  li  p^"dcr^' 

the  ftatute  of  Jeofails,  16  and  17  Car.  2.  c.  8.  [a)  (2  D.  u) 

H0X.T  Chief  Jujiice.  Where  an  executor  brings  an  acEHon  in  the     *  [  5^  J 
iehet  where  he  ought  not,  it  is  helped  by  the  ftatute  16  and  17  Car.  if  an  aai<yh 
2.  c  8.    But  the  quare  is,  whether  this  aSion  be  brought  as  execu-  brought  in  the  • 
tor,  or  in  her  own  right  f     If  this  be  fo,  and  remains  uncertain,  it  ^^j'jt',,  un«r. 
will  remain  uncertain  ftill,  whether  this  judgment  be  in  her  own  tain  whether  ic^ 
right  or  not.     In  cafe  of  trover  oi  trefpafi^  if  it  appear  the  wrong  ought  to  be  in 
was  in  her  own  time,  though  flie  be  called  executrix  in  the  decla-  J|jher°1t*^flxair 
ration,  yet  it  might  be  in  her  own  right  3  fo  here  it  appears  un-  not  be  amended. 
ccrtaiq.  8  Co.  1 59. 

Do  LB  EN  Jujiice,      If  an    executor    bring  debt    and  recover,  i  Roll.  Abr 

and  then  an  elcape  of  the  party,  the  fuit  for  the  efcape  muft  be  as  >99' 

executor,  and  fo  it  is  agreed  in'  the  cafe  of  Holman  v.  Chute^  Cro*  poueuVii. 
7^^.685.    And  PER  Curiam  judgment  was  arrefted,  (^) 

{a)  Seealfo  4  1^  5  Anne,  x6.  it  is  aided  the  marHial  for  an  efcape,  on  the  trial  of 

onascnenldemurreriLd.  Kaym.  1513.  which  it  appeared  that  the  prifoner  had 

{h)  But  the  law  in  (his  cafe  and  of  tbofe  been  taicen  in   execution  on  a  judgment 

Cited  in   the  margin  to   the  fame  effect  obtained  againft  htm   by  the  phintifi*  at 

leems  to  be  denied  by  the  cafe  of  Crawford  adminiftratrix  of  the  hufband.     On  a  rule 

V.  M^i^i^/y  Dougl.  4*  note  (i),  where  the  for  a  new  trial  it  was  contended  on  the 

p^aintifFio  an  imdelMatux  ajkmpfit  dtciutd  authority  of  Waite  v.  Briggs^  i  Ld.  Ray. 

that  the  defeodant  was  indebttJ  to  him  as  35*  that  the  adion  ought  (o  have  been 

tf^aziv^tfloryand  on  demurrer  one  objedion  brought  by  the  piaintiff  as  adminifiratriXp 

wu  that  there  was  no  ^r0/<!rr  of  the  letters  but  the  Court  denied  chat  cafe  to  be 

flf  adminiftration  ^  but  the  court  faid  that  law,  and  faid  the  inftant  the  plaintiff  re- 

^re/bt  was  unoeceflary,  becaule   in    this  ^vcred  the  judgOQenr,  it  became   a  debt 

a^Tion  the  plaintiff  had  00  occafion  to  have  4^e    to    ber  on   record,    and    was   aHets 

deicribed  himielf  as  admimfirator  \  and  by  in  her  hands  j  for  which  it  was  oocoeceC. 

the  die  of  BocafoOs  v.  Walker,  sTermRep.  fary  to  flccUre  ai  edmim/ratwc, 
}i^,  vbich  wu  aa  a^oa  of  debt  againft 
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Cafe  5a.  Salter;  againjl  Kidley. 

Trinity  Term,  I  WiU.  H  Marjy  Roll  394  or  349. 

Inirticiaof  /^OVENANT  on  a  deed,  reciting  certain  articles  made  bc- 

mgrcement  exe-  ^^   tween  A.  and  E.  and  that  one  B.  fhould  perform  all  that  on 

M^!*wbenS>^*  ^^^  P*^^  ^^^^  ^^  ^^  performed,  and  that  thefe  articles  were  made 

A.  leali  houfe  between  A.  and  E. ;  but  by  that  deed  B.  did  covenant  and  agree  to 

to  E.  and  E.  pay,  &c.  i  that  B.  did  not  pay  $  and  that  the  defendant  hath  not  paid  ; 

^^^Vn^"^  etjicinfregit.    Demurrer. 
Tent  5  11  ii»  «  -^        ^     ■■ 

^nwfthere-        '*  was  argued.  That  B.  was  no  party  to  that  deed,  and  fo  not 

jA  for  himfeir  bound,  though  he  fealed  it ;  and  it  doth  not  appear  that  B.  fcaled 

*5' **'' *****?Jf  it  but  by  way  of  recital,  which  is   no  eftoppcl.     Vidi  Cro,  y,rc. 

faid  E.  ftail  pay  359*    ^«'  ^"^*  S^-    ^  ^'f/?-  673.     That  in  cafe  of  an  indenture 

therentf  and  between  parties,  none  are  bound  but  the  parties, 

fign  the  dcedy 

an  aaion  of  Thqmpson  t  cpntra^  Cited  40  Edw.  3.  pL  5,  that  in  a    deed, 

TOn!"rme"t  t*"^  ^^^  CQuftat  by  the  book,  whether  poll  or  indented)  if  there  be  v^ 
bj°E^  will  lie  covenant  by  another  man,  and  he  (eal  it,  he  is  bound.  Fitxh^ 
againft  B.  «<  Obligation^*  16.  though  the  words  are  the  words  ♦  of  the  leflee,  yet 

S.  C»  Carth.76.  if  the  leflbr  feal,  he  is  bound, 

S.  C.  Holt  no. 

Cro.  Eiix.  fti».  Bolt  Chief  Jufiice.  This  doth  not  appear  to  be  an  indenture, 
Cc!  Lit.  219.      it  is  ^ per  quoddamfiriptumfa£I.* 

*\liil.  Abr.  M.       Levinz.     Though  not  an  indenture,  yet  if  it  be  between  par- 

2  Saik.  i97'i24^  ties,  it  is  the  fame  thing  as  to  this,  and  none  are  bound  but  the 

^  Com.  Dig.       parties.     Thofc  old  cafes  .which  Thompson  cites  are  all  of  deeds 

Pwwi  17*  766    "*  ^^  ^^^  perfon  j  and  then  I  agree,  if  it  be,  «  I  J.  do  oblige 

'  «  myfelf,"  and  at  the  end,  « I  B.  do  promife,  faff."  and  both  feal,  both 

^  [  59  ]     are  oound.     There  may  be  feveral  deeds  upon  one  parchment.  But 

this  cannot  be  fo,  for  this  is  thruft  in  the  midft  of  all  the  covenants : 

this  can  never  be  taken  to  be  a  feveral  deed  i  and   therefore  B, 

being  not  bound,  we  are  not  bound,  for  we  are  only  to  perform 

what  he  was  obliged  to  perform,  and  non  conflate  but  in  the  recital, 

that  B.  fealed,  and  a  recital  in  an  indenture  is'  no  ejioppely  though  it 

be  in  the  condition  of  a  bond.     Co,  Lit.  352. 

In  inaAlonof  Levinz.  There  IS  another  fault;  it  is,  B.  held  the  lands  from 
covenant  for  the  faid  13th  day  of  April  to  the  15th  of  April,  anno  proximo^  smd 
non-payment  of  ^  breach  is  aifigned  in  non-payment  of  rent  arrear  ad  decimum  quin^ 
A^hcidrlfoMi^  ?«^  ^^^^  ^prilis:  it  was  FROM  the  thirteenth^  fo  that  it  began  upon 
to  15  April  anno  the  fourteenth^  and  then  it  ends  the  fourteenth^  for  there  cannot  be 
^flr""d'h'"h^  two  fourteenths  in  one  ypar. — Answer,  If  it  had  been  debt  for 
rent  was *in*af-*  rent^  it  mighjt  have  been  ill,  but  in  covenant  to  fey  it  was  arrear  is 
rtzx *d decimum  well  enough  [quare  dijferentiam)  and  ^^ finit  ad**  is  excluiive. — « 
^uintum  Afritn  L£viNZ.  Suppofing  "  ad**  exclufive,  that  will  not  help  it,  for  Aq 
li  good.  ^^^  ^j^j  ^^^  thirteenth. 

Ivloor*  40*  ' 

5  Co.  1.90.  Cro.Jac.  135.  258.  i  Bulft.  177.  3  Bulft.  204.  Co.  Lit.  46.  Stiles,  118..  and  fee 
the  cafe  of  Pugb  v.  the  Duke  of  Leedt,  C^^wp*  714.  that  the  word  /rom  may  mean  eitker  inchfivt  or  «v. 
elufivst  accoidin^  to  the  context  and  fubjed  mattcfi  and  tb^  court  will  conflrue  it  fo  11  tp  cffeduate  th^ 
deeds  of  the  i  artier.  '  '  * 

HOLJ 
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Holt  ChUf  Juftlce,  Why,  cannot  a  man  obligehtmfelf  by  a  Saltbr 
deed,  if  there  be  exprefs  words  for  it,  and  he  feals  it  ?  Suppofe  at  ki^*,t. 
the  end  of  an  indenture  it  be,  ^^  And  be  it  known  unto  all  men, 
^  That  J.  B.  for  himfelf  covenants,  &c."  and  he  feals  it,  why 
ihould  not  this  oblige  him?  A  man  cannot  take  immediately  where 
he  is  not  a  party ;  but  where  do  you  find  that  a  man  cannot  give 
without  being  a  party?  In  a  deed  of  feofirnent,  a  warrant  of  at- 
torney to  A.  not  a  party  is  good  now,  though  formerly 
held  to  be  otherwife.  General  recital  is  not  an  euoppel,  but 
a  recital  of  a  particular  fa£t  is  fo.  I  Sound.  8.  I  Inft.  52. 
Mjomatur.  {a) 

(«}  Tns  Court  wm  dear  in  opinion      snt  upon  this  deedj    S»  C«  Cardi.   77* 
dutcheaaiondid  lie  againft  the  defend-       S.C«  Holt.  211. 


*  Whitmorc  againft  Manucaptors  ofVfhctltu  Cafe  53. 

♦  r  60  1 
CCIRE   FACIAS  retornable  die  Lutue  p9/i  quindenam  trinitat^.  Afcirtf  ' 

The  defendants  plead  in  abatement.  That  quindina  trinitaf  is  turnabieonjkfl!^ 
held  on  Monday,  and  fo  it  ihould  have  been  in  quindena  «£«/ after  fifteen 
trinitae.  Demurrer.  t^l^  .°^*«  ^r 

Trinity  IS  goody 

Per  Curiam  held  well  enough,  bpcaufe  the  Sunday  is  the  Jl^nUonW 
proper  return-day,  and  fo  Luna  poft  is  well  enough.  day/ 

But,  by  Tremaine,  in  Rodd  v.  Evans  (a)  in  this  court,  a  writ  b^JJ*' *$f' 
held  in  becaufe  fo  returnable,  in  the  cafe  of  a  iheriff's  bond.  Strn.Sii. 

Ld.Ra7.15aS. 
1  Burr.  1 1S7.     3  Tom  Rep.  ^i» 

(«)  3  Keb.  260. 

Bofworth  againft  Ringolc.  Cafe  54. 

Trinity  Tirm^  i  Will  fsT  Mary^  Roll.  394. 

IN  zfctre  facias^  letters  teftamcntary  ought  to  be  fhewn  at  the  end  rc!carth.  69. 
of  the  writ,  if  brought  on  a  judgment  recovered  by  a  tefta-  Bat  fee  Ante.  ' 

tpr,  page  S«»  «»te 

w 

Young  againft  The  Hundred  of  Tedcombe.  Cafe  ^^ 

A  CTION  upon  the  ftatute  of  hub  and  cry,  and,  after  verdift,  ^"  »^»°"  o« 
^^  excepted  in  arreft  of  judgment,  That  the  robbery  is  laid  to  be  Lbe  a'Sd  car 

S  .  ^  prope  quindam  locum  vocat*  FoUR  MiLES  Gate  infra  bun^  is  good  after 
*^irti  frad^  in  com.  Dorset /r^i"  Terdia  aithoogh 

'^  *  It  do  not  dii«a- 

And  b  not  certain  that  the  robbery  was  in  the  hundred;  for  it  X«  wA^tobe 
^^  )>e  out  of  die  hundredi  and  yet  nigh  a  place  within  the  hundred.    \^ih\^tbt  hun^ 

drei. 
P»tt.  125.    N07.  155.     1  And.  159- 

put 
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Yov««  But  PER  Curiam  infra  bwidrei  £hall  refer  to  both ;  befides>  it 

—      *'  is  after  a  verdi(5L 

Tbocombb.  Another  exception,  That  it  doth  not  %  it  was  in  the  higb^ 
AdedandoBon  ^^j^  The  Court.  The  law  IS  That  it  muft  be  in  the  high- 
auB  ammTcbt  ^*y>  ^^  otherwife  diey  could  not  have  had  a  verdid;  but  this  is 
is  good  after  laio  according  to  die  ftatute,  and  the  precedents  in  Raftal  and  Coke 
V^  ^'idi'Jd*  ^^  accordingijr  without  mentioning  any  thing  of  a  high- way.  Bc- 
5i«  A?iSbe^  fides,  it  muft  in  this  cafe  be  in  the  da^-time,  but  it  need  not  be 
wMia  c*r  Ax^-  averred  in  the  declaration  that  it  was  m  the  day-time,  {a)  Judg- 
*^-  ment  for  the  plaintiff* 

S.C  3Mod. 

B5S.    S.C. Comb.  15a    S.  C.  Carth.71.    B  Leon.  175.     it  Mod.  S.     i  Mod.  tii.      7  Mod.   159. 
Chvea  7.  SaUu  614*    3  Com.  Dig.  **  Hundred*'  (c  i.)     1  Wilf.  41  a.  437.    b  Ld.  Ray.  8|8.     2  Saa. 


101 1. 


(«)iSid.t6j.    7  Co.  6.    Stiktyi33.      Cro.  Eliz.   170,   735.      Cra.  Jac    io6. 
Mootc  620.     1  Leon.  57. 

^^\^\  *  Hammond  againft  Purfcll. 

A  writ  of  en-  TX^RIT  OF  ENQUIRY  awarded,  rctornable  ^  die  Veneris  frox^ 

^oiry  remnjabV  ^^    poft  cToftino  afcenfionU^*  which  is  out  of  term,  whereas  it 

Si  U  bS.'  ""^  fl^<>"'^  •^^^  ^'^^^  "  '«  f  rtf/?/«/'  held  ill. 

8  ccafth.70.  But  moved  to  be  amended.    Per  Curiam  not  amendable,  for 

?*  *^Jfcl  *^^  ^^  award  were  right,  they  would  mend  the  writ  and  return  by  it ; 

the*f«^  and  the  ^^  ^^  ^  ^^  ^^^  "g^^  ^^  award  might  be  amended  by  it.     But 

raff  by  tbewrif.  both  being  fo,  held  ill|  and  not  amendable, 

S.  C.  Carth.  7a 

Co#p.  425. 841.    DoQgL  376. 730. 

Cafe  57«  Matthews  againft  Gary. 

EaJter'Ternh   3  Joe.  2.  Roll  320. 

^"^"^J  m'*  TpRESPASSfor  breaking  and  entering  his  houfe  and  taking  a 
Sid!?preccS*  f*!^^"^  tenkard,  and  detaining  it  till  he  paid  five  pounds.     The 

fromacoortleet  defendant  pleads,  that  the   plaintiff  was  prefented  for  a  nuifance, 

'« I"  £f5*i"*  a"^  ^po^  that  prefentment  was  amerced  five  pounds,  and  that  the 

Tmwr^ithtn  defendant  took  it  by  warrant  from  the  Dean  and  Chapter  of  Weft- 
was  a  frefentment  minfter,  whofe  the  lect  was,  &c«    The  plaintiff  replies  de  injuria  fua 

vpon  which  the  propria  ABSQUE  HOC  that  he  was  guilty  of  the  nuifance.     The  dc- 

fable?  *'*'*'"  BoNYTHON.  The  prefentment  is  not  traverfable,  {a)  and  fo  is 
S.  C.  3  Mod.  5  H^n.  7.  3.'  41  Eiw.  3.  26.  Bro.  tit.  Prejentment  en  courts  I.  5.  45 
137-  Edw.  3*  8.     It  is  enough  to  juftify  the  officer  from  being  guilty  of  a 

I' c  "^Saik!  rt*  trefpafs,  that  there  was  a  prefentment  and  amerciament,  and  whe« 
s.  c.  Holt.  408*.  ther  true  or  not  is  not  for  the  officer  to  confider. 

S.  C.  Comb.  76.  ^  •  • 

Skin.  587.     Cio.  Elii.  885.     i  Salk.  107.    Fitsg.  4^  108.     Stra*  847.     5  Com.  Pig.  **  Pleader** 

(3K.27.) 

(«)  Rex  ▼•  Rpupel,  Cowf  •  458, 
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The  Court.   In  trefpafs  it  is  fiifficient  to  juftify  Ae  officer     MATTH«wt 
tibat  there  was  fuch  a  prefentment,  becaufe  this  a6tiotl  tries  the  au-        Cart* 
thoricyy  whereas  in  replevin  the  fuit  is  not  (b  OHich  for  damages  as 
to  try  the  right,  and  there  it  is  not  enough  to  iet  out  an  authority 
as  to  make  out  the  right. 

Thompson.  They  have  not  faid  per  mandatum  of  the  ftawafd,  Apteaofjom- 
for  in  trefpafs  they  cannot  juftify  without  a  good  authority,  and  that  flfXada  prel 
the  fteward  only  can  give.     In  ffllfon  v.  Hardinghamy     It$b»  129.  cefsof  acMrf 
it  is  by  precept,  Cro.  Eliz.  6gd.     Per  Popham  a  bailiff  cannot  '"''^Ij^jf^f*** 
diftrain  without  a  warrant;  but  by  Gaudy  he  may;  but  that  was  ftiL^^eMtho. 
in  retievin  :  hut  here  the  defendant  is  not  feid  to  be  the  lord's  bai-  r  cy  under whidi 
litF.  '  f^ide  Moo^e  847.  per  mandatum  of  the  conftablc  neceffary,  hsac^e^^t-w?. 
Moo  ^  573.  a  precept  is  neccllary.  iLjttward\  bvt 

BoNYTHON  e  contra.  Good  without  a  warrant  from  t&e  fteward;  the  Hght under 
it  is  a  duty  for  which  the  lord  may  diftrain  ♦  or  bring  debt    If  it  «^*>'»c**  ^4^ 
be  hwful  for  the  lord  to  diftrain,  it  wiU  be  good  when  his  fervant  '»*ft**»«^*- 
does  it:  here  is  an  intereft  vefted,  and  furely  the  lord  may  diftrain  ^fj' fg?'^** 
witiiout  leave  from  the  fteward.     In  the  earl  of  Bedford  $  caje^  (i)  skin.  %tf. 
in  an  avowry,  is  no  precept     In  16  Hen.  8.  8.  no  need  or  a  pre-  Cartlu  74. 
cept    In  Grefiefs  cafe^  (r)  no  mention  of  any  warrant  In  Godfrey* s  3  JjJ^^  V^ 
coj€y  {d)  is  none.  y itrg.  46. 1'ot. 

Court.  In  an  avowry  as  bailiff  to  the  lord  you  need  not;  but  in  8^*-  •47- ««^ . 
trefpafs  you  ari  Mere  to  juftify  your  authority,  and  that  muft  be  by  Lg^"*  ^'** 
warrant  from  the  fteward.  Upon  the  prefumption  that  all  perfonsare  Ld.ktf.  y^ 
prclent  in  the  leet,  was  the  old  reafon  why  it  was  not  traveriable.  [e)  »»<»•  "53^ 
FidtCre.  Eliz*  187.  ^  Leon.  8.  Moore  js*  He  muft  alledge  the  truth    ^  £  62  1 
of  the  h&y  and  the  eftreat  drawn  out,  or  warrant    The  fteward 
cannot  ai-nerce :  Antientiy  two  were  fworn  to  ajffire ;  now  the  fame 
jury  do  both;  but  the  jury  may  not  amerce,  certainly,  without  any 
afterement)  the  judgment  is  jW  tf^i^ri-iWi/r,  then  the  jury  afcertain 
it.(/) 

DoLBin  Juflice.  You  ought  to  fay  there  was  fuch  an  offence 
committed,  and  a  prefentment 

Holt  Chief  JuJlUe.  You  need  not  in  trefpafs  where  you  do 
juftify.     Stephens  v.  Hayes^  C  B.  30  Car.  2.  {g) 

DoLBiN  Juftice.  If  you  juftify  out  of  the  admiralty  courts  muft 
you  not  &y,  it  was  infra  jurifdi/fionem  ? 

Holt  Chief  Jujiice.  No,  you  need  not,  becaufe  perhaps  there 
was  no  caufe  of  acHon;  they  muft  alledge,  that  it  was  not  (A)  but 
tPiMiry  goes  to  the  right  vdiereas  ttefpafs  dodi  not.  (/}    in  sui 

(&)  Cm.  EIis.  14*  (1:)  See  the  cafe  of  Stephen!  t.  Haugh* 

\t\  Co.  But.  119.    8.C0.  67*  Um*  Stn.  S47, 


II  Co.  (^)  See  the  cafe  of  Rowitnd  t.  Vet1e» 

Hex  ▼.  ttonpdy  Cowp.  458.  Cowper  18.  and  Trevor  y.  Wall,  i  Term 


M 

{/)  F.  N.  B/75.      I  Roll  Ahr.  54s.      Rep.  151. 
tUr.  S06.    Aadx.  47*     Stra.  ^7.    4         (i)  Bluat  T.  V^taktrj  1U011.S42. 
foBLDi|.  S76.      '       '  '     . 
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Matthiws    avowry  Ac  command  is  not  traveriable,  but  where  you  juftify  a 
Q^*'^  trefpais  you  need  not  aver  the  thing  but  the  authority,  (i) 

Holt  Ghirf'  Jufilce^  and  Eyres  Juftia.  The  amerciament 
ought  to  be  the  a^  of  M^  courts  and  the  afFeering  to  be  by  the  jury  ; 
the  jury  cannot  amerce :  the  cafe  of  fFiltvn  v.  Harmngbam  in 
Hobirt  129.  is  not  law. 

DoLBiN  Juftice.  The  jury  do  amerce,  and  there  arc  aSeerors 
particularly  tor  that  purpofc  appointed. 

If  the  juij  amerce  ((ays  Holt)  to  a  particular  fum,  then  there 
is  no  need  of  an  afierement. 

DoLBiN  Juftici.    For  want  of  a  warrant  the  plea  is  ilU 

And  fo  P£R  Curiam  judgment  for  the  plaintiff. 

(A)  Raft.  Ent  606.    Thomp.  Ent.  311.  346.    Cro.  ElU.  815. 

Cafe  58.  •  North  againft  Carroth, 

♦  [  63  ]  Hoc  Terminp  hfe  Roily  G.  Wpoward  Jttormy  in  it. 

tf^^^i  T^  HE  feme  cafe  and  the  fame  rule ;  but  only  two  exceptions  more 
a  parUiment  were  t^d^cn  to  it.    1  hcy  plead  an  a£l  of  parliament  held  di^ 

held  at  fuch  a     EUz.  per  prorogaf^ 

iwm  it  good.  ju^  bccaufe  that  was  the  firft  day  of  fefEon,  though  they  were  by 

I  Ler.  196.         writ  called  on  a  former  day,  and  without  fitting  ordered  to  that 

II  Mod  Cos. 

Ld.Raylaio.  P^R  HoLT  Chief  Jufitce.    It  is  well  enough,  for  it  was  a  par^ 

343-  liament  held  by  prorogation  that  day;  though  according  to  Dyer  it 

Dougl.97.notis.  y^ould  be  ill  to  fay  held  the  firft  day,  and  continued  by  prorogation, 
for  they  never  met  and  yet  were  prorogued. 

A  corporation  ANOTHER  EXCEPTION  was,  They  fay  that  the  abbot  and  covent 

rrlhat  right     "^^^^  fcizcd,  whereas  it  fliould  be  the  abbot  in  right  of  his  covent. 
it  is  felted.         » Plow.  103.     10  Co.  34.    2  LcT.  6S.    i  Leon.  153.    Cro.  Elis.  132.     5  Com.  Dig, 
^  Pleader"  (E.  aa.)    Dougl.  149* 

Cafe  59.  Stephens  againft  Etterick. 

After  t  writ  of    /^O  V  E  N  A  N  T.    Writ  of  enquiry  awarded,  executed^  and  re* 

enquiry  executed   V^  Xmtit^^  but  nOt  filed, 
and  returned  tiie  ' 

^^Itml^l^^x^''  ^'^  FijANCis  WiNNiNCTON  movcs  to  difcontinuc.  ^arr.  If 
oar'bTdefendr  it  could  without  confent  of  the  defendant:  he  urged  that' it  might 
ant*<  confent^  ^ith  Icavc  of  the  court.  This  judgment  is  but  the  award  of  an  en-: 
wSr  te!!^  quiry  5  it  is  an  interlocutory  afk  of  die  court;  there  is  nothing  re* 
Sid'"     ^        duced  to  a  certainty ;  it  is  a  diredion  of  Ac  court  more  tl^  4 

S.  C.  Comb.  170.  S.C.Carth.S6.  S.CHolt.  155.  1  Roll  Abr.  487.  »Ut.  114.109.  Banctiyo. 
B.  K.  H.  J94.     I  BttU|.  117.    I  S^  178.   Stra,  76.  u6.    3  B«irr..i45i.    4  Bu|f.  1917. 

judgment) 
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judgment;  death  of  one  or  another  abates  the  fuit;  in  cafe  of  a     Sti»««mi 
fpecial  verdia  it  may  be.     Earl  of  Oxford's  cafe^  Cro.  79.  93.     i     Ettkilxck. 
Sound.  30,  37.     Where  the  writ  is  abateable  by  the  death  of  the 
party,  it  is  difcontinuable  by  the  plaintiff. 

Mr.  Crispe  }  contra.  A  continuance  is  where  both  parties,  have 
a  day  to  appear.  A  difcontinuance  is  where  the  party  is -put  out  of 
couit,  becaufe  he  doth  not  appear.  He  cited  Ra/lal  144.  i  Sid.  14. 
Dfer  195.     Here  is  no  opportunity,  for  here  is  no  dies  datus. 

Cu&iA.  In  RoWs  Abr.  tit  ^  Contin.**  is  this  very  queftion  put 
upon  a  verdi£t,  and  held  he  cannot.  Here  is  no  difference ;  here  is 
a  judgment  by  Nihil  dicit^  and  an  enquiry  awarded  and  returned.  If 
the  pbintiff  will  not  enter  a  continuance,  die  defendant  may  in  diis 
cafe.  DoLBiN.  He  c&tmot  discontinue  without  confent,  and  fo  ruled 
p£R  Curiam. 


*  Palmer  againft  Keblethwaitc.  Cafe  60. 

Eajier  Temtj    36   Car.  2.    Roll  448.  *  [  64  ] 

PASE.  The  declaration  ftates,  That  the  defendant  did  malici-  if  «n,a«lon  f«r 
oufly  throw  down,  and  break  a  great  part  of  an  ancient  dam,  x^^^  ^^' 
whereby  he  did  divert  a  great  part  of  the  water  of  the  faid  river  fufficiene  to  Ikj 
fiut  cumre  cot^uevit  et  debuit  to  a  mill  of  the  plaintiff.     The  de-  f»^furrere  con- 
fendant  pleads.  That  the  place  where  the  dam  ftood  was  the  defend-  toriJcSatntiifiPi 
ant's  foil  \  that  bv  means  of  that  dam  the  water  run  to  a  mill  of  the  mill,  without 
defendant's,   and  fo  to  the  plaintifPs;  that  the  defendant's  mill  ^^cwingany 
fell  down,  and  fo  the  water  was  diverted.    Demurrer.   Plea  agreed  ^^^'t  fuf- 

ill.  ficieat  title 

agaiaft  a  wmg 

Argued  that  the  declaration  wasill,  becaufe  it  doth  not  prefcribe  dotr, 

for  this  water-courfe  nor  doth  he  fay  it  was  an  ancient  millj  fo  that  S.  C  3  Mod^s. 

it  doth  not  appear  to  be  matter  prefcriptible;  all  that  is  under  the  s'c  \^h'l^* 

per  inde  is  no  expreffion  of  the  ancientncfs  of  the  mill,  {a)     Surely  s'.c.Comb.*9?* 

it  is  not  enough  to  fay  he  was  feized  of  a  piece  of  land,  and  the  s.  c  Skin.  65. 

water  run  thither,  with  a  per  quod^  he  loft  the  water  that  run  J^^"  jj^^^ 

thither :  this  is  no  more  than  if  he  had  no  ancient  mill.  Ante.  7?  I'sf ' 

Per  Hoyle,  If  there  be  a  good  caufe  of  a£tion  laid  in  our  1  Vent.  3*19. 
declaration,  it  is  with  the  plaintiff:  if  there  be  an  injury  done  by  ^75- 
the  defendant   to  the  plaintiff,  and  damage  accrued  to  him  by  it,  T.^nc/fcT. 
the  a^on  lies :  [b)   here  is  bodi:  Now  where  the  a£lion  is  brought  Cro.  Jac.  43. 
upon  the   prefcription  or  right,  it  muft  all  be   prefer iptible;  but  '^S* 
latere  the   declaration  is  upon  the  pojfejjion  ajgainft  a  wrong  doer^  ^f?"^  ^*''  5oo. 
there  we  need  not  (ay  that  it  was  time  out  of  mind*  {c\     I  rely  upon  Owen  109. 

the  cafe  of  Eden  v.  Marche^  in  Palmer  (d)  and  Mr.  Justice  4Mod.  4a  j,  175. 

3  Lev.  ft6(. 
2  Lev.  148.     Latw.  I20.     i  Leon.  247.     Skin.  316.     12  Mod.  100.  151.   Stra.  1004. 1238.     Ld.  Rtj. 
142. 4SS.     I  Burr.  440.    4  Bac.  Abr.  X5.    i  Term  Rep.  428.    3  Term  Rep.  768. 

(m)  See  the  cafe  of  Raftal  v.  Hanford^  (c)  Cro.  Car.  499.  575.  Palm.  Rep. 

I  Leoo.  273.  200.     Ante,  page  7,  cafe  la. 

(^}  SeeBra^on,  b.  4.  c.  3.  tnd  Lot*  {d)  Cited    in    the  cafe  of  Rutland  ▼. 

ttupi'f  ^M&f  4  Co.  86.  Bowler,  Halm.  Rep.  200. 

D0DDERIDC£'6 


€9 
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Dodoeridgb's  opinion  there.  Befides  I  may  have  a  property  in 
the  water  for  other  ufes  than  that  of  my  milli  and  then  it  is  well 
laid  here.  In  FUtcbtr  v.  Palmer^  15  Car.  2.  Cafe  for  ftoppin; 
up  liehtS)  held  an  ^Sdoa  lay  for  the  lights  of  a  new  houfe.  I  n< 
not  lay  the  houfe  is  ancient»  where  a  gutter  is  fliipped.  If  we 
brin^  an  aidioa  for  not  doing  a  thing,  we  muft  fay  it  was  ancient, 
but  if  we  lay  a  mis&azance  it  is  otherwife.  In  TheolaPs  Dige/i  oi 
writSy  di  ixicutw^^  the  executor  mav  bring  an  action  for  a  cheft 
againft  a  ftranger^  though  it  do,  with  the  writings,  belong  to  the 
heir. 

Holt  Chitf  Juftia    faid>  Suppofe  a  water-courfe  run  to  my 

S round,  and  1  have  no  ufe  for  it,  and  one,  upon  another  ground, 
vert  it  before  it  come  to  *  mine,  will  an  ai&ion  lie  ?  Is  not  this 
the  iame,  muft  you  not  lay  fome  ufe  for  iti  But  you  will  fpeak  io 
it  again,  &c.  (^) 


(#  )  This  wat  1  writ  of  error  on  1  judg. 
mcot  for  the  plaintiff  in  the  Common 
Pleat,  S.  C.  3  LcT.  133.  on  a  fpecial  ver- 
bid oa  one  county  and  demurrer  to  another^ 


S.  C.  Skin«  68.  175.  and  the  jadgmentwaa 
affirnedy  S.  C.  3  Mod.  5a..  S.  C  Carth. 
»5- 


Cafe  6u 

loa/trMMtMin 

tcnaat  after  ap* 
pearance  by  at- 
torney and  iffiie 
joined,  caftt  an 
eJlMm  inftead  of 
appearing  on  the 
leturn  of  the 
«finrv ;  which 
elToin  being 
.  «lMllcngad,  -an 
loiparlaace  i« 
jfanted  *.  if  the 
tenant  at  the  en* 
filing  term  do 
notfavehif  firft 
4efaah,thede. 
nandant  may 
fignjfa«/ia<4- 
•car  although 

been  awarded. 

S.  C.  Ailte.  ao. 
S.C.3Lev.6> 
8.  C.  Carth.  4^ 
•.CLatw.489. 
Go.  Lit.  73. 
$  Co.  19. 


Sleigh  agaittft  Chetham. 

TREB  Y  now  argued  for  the  plaintiff  in  error.  That  the  jucTg*- 
meht  final  is  erroneous,  for  diat  a  petit  cape  ought  to  have  beea 
awarded.  An  efloin  is  an  sdlegation  of  an  excufe  for  non-appear* 
ance;  if  not  legal,  it  Is  as  if  there  were  none:  there  are  but  two  forts 
of  defaults ;  one  before  appearance,  and  one  after ;  in  the  latter  cafe 
the  party  is  to  be  brought  in  upon  a  petit  cape.  Another  fort  of 
de&ult  M^ich  is  improperly  called  fo,  is  where  a  maa  imparls  to  a 
time  certain,  and  being  called  the  fame  term  and  doth  not  appear^ 
this  is  called  a  departure  in  defpight  of  .the  court,  {a)  This  ill 
efibin  when  turned  to  a  de&ult,  which  was  when  it  was  judged  ill^ 
was  a  favable  default,  and  then  a  petit  cape  ought  to  have  iffued  ; 
this  amounts  to  no  more  than  a  defiiult,  and  was  fevable  by  the  death 
or  imprifonment  of  the  attorney*  {b)  This  is  a  real  adion  and 
concerns  the  freehold,  and  is  a  matter  of  the  greatefl  value,  and  the 

Seateft  favour  is  given  to  the  pofTefTors  of  it.  In  perfonal  a&tons  a 
fault  aifter  appearance  is  peremptory,  {c)  The  law  gives  great 
delays  and  benefits  to  the  poflefTpr  of*^  land;  by  this  hafty  judgment 
the  tnconveniencies  happening  to  the  tenant  is  the  lo(s  of  his  freehold  i 
neverthelefs  his  de&ult  was  uvable;  now  there  is  no  way  to  ^ave 
it,  but  upon  this  procefs  of  petit  cape\  he  could  not  (ave  it  before 
it  was  adjudged,  and  he  could  not  fiive  it  after,  becaufe,  by  the  default^ 
be  was  turned  o^t  of  court*  This  method  takes  away  tlie  opportuni- 
ty of  receiving  the  wife  or  remainder  to  come  in  (^)  and  be  tenant  by 

(«)  Co  Lit.  ft59.  (<0  II  Co.  39.  and  (ce  alfo  Dyer  103. 

h)  <  Hen.  3,  pi.   7.    Riftal  5*$-  «»      3»5-  34«-    "  Affiac.pl.  aa.  24  £dw.  j,i 

Hen.  4-  pl- 14-     HHea.^.  pi  By.  pt  19.    17  Edw.  a.  pi.  173. 
(r)  Co.  tic  134. 


receipt 
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Ttceipc    In  MeUclfs  cajii  it  is  faid  the  feme  was  received  u^n       Si^ion 
the  return  of  the  petit  cape.     Then  for  authorities,  9  Hen.  5.  12.  a    Chetbam, 
petit  cape  was  awarded,  Cro.  Car.  517.  %»^x  412.    I  Roll  Ahr.  45 
Ehu.  3. 19.   -K^/k;/?;  41.  3  Hen.  4.  4  2)y^r  24.    All  thefeca&sare 
but  one,  and  ftronger  than  thofei  for  t^ere  was  an  ill  voucher,  attd 
yet  a  petit  cape  awarded. 

Objection.  Here  is  the  party  called  in  adfahandum  defaltam^ 
and  he  did  not,  and  fo  is  the  entry  made.  Answer.  He  could 
not  favc  his  default,  for  no  man  can  do  it  but  when  he  comes  in  ^  -  ^^  • 
upon  procefs.  The  defaulter  was  not  ♦  in  court  to  lave  his  default  *  L  *^  J 
having  no  fummons  or  procefs  to  call  him :  he  was  not  there  as  4 
party  appearing  for  that  purpofe,  he  was  only  there  to  defend  his 
eflbin  as  it  was  challenged,  but  not  to  fave  the  default,  7  Hen.  4. 
14.  An  eflbin  was  caft,  the  tenant  was  refummoned,  becaufe  the 
court  had  adjourned  it,  and  taken  time  to  confider  of  it. 

Objection.     This  default  is  after  imparlance,  and  therelbrd. 
judgment  final.     Answer..   None  of  their  cafes  come  up  to  die  ^ 

purpofe  when  they  are  diftingutihed  and  underflood ;  for  all  their 
cafes  are  to  be  underflood  of  an  imparlance  to  a  day  certain,  or  a 
day  uncertain  in  the  fame  term  in  which  the  imparlance  was  taken : 
this  is  the  true  intendment  of  all  thefe  books,  and  I  do  agree,  that 
&ch  a  default  as  a  departure  in  defpight  of  the  court  will  be  peremp* 
tory,  and  Brook  {e)  gives  the  reafon  of  it  becaufe  the  term  is  but  one 
d^.  In  the  cafe  of  Lilburne  v.  Heron^  (f)  it  is  that  a  default  after 
appearance  is  when  it  is  a  default  upon  imparlance  immediately 
ifirr  it,  arid  then  he  may  be  more  ftifRy  held  to  it,  becaufe  the  con«» 
tinuance  is  by  imparlance ;  but  this  continuance  here  is  not  by  the 
imparlance,  but  by  an  adjournment  two  terms  after. 

Objectiom.  That  in  a  writ  of  right,  a  default  after  the  mj& 
joined  upon  die  meer  right  is  final ;  but  the  cafe  of  Penryn^  5  60. 
85.  is  quite  contrary  to  the  cafe  of  Lilbourn  v.  tleron^  and  fo  is 
THE  VEAk  BOOK  of  38  Edw.  3.  pi.  1 3.  39  Hen.  b.pL  i6.  pi.  17. 
becaufe  ft  is  a  departure  in  defpight  of  the  court.  But  admitting  it 
Co  be  a  fpecial  cafe,  and  no  argument  to  be  drawn  from  it ;  and  fo 
is  39  Hen.  6.  pL  lb.  pi.  17.  yet  the  year  book  fays,  it  is  in  that 
finglc  cafe,  and  not  to  be  extended  further;  and  the  12  Hen.  7.  pL 
10.  gives  the  reafon  for  it,  becaufe  it  is  the  higheft  writ.  There  are 
odier  proceedings  in  that  than  in  any  other  writ.  In  a  writ  of 
right  there  is  no  challenge  to  theinqueil:  the  tenant  muft  begii^ 
to  give  evidence  on  the  iffue  of  meer  right,  for  he  is  fuaji  a^ory 
and  hath  a  perpetual  judgment  for  him  for  an  enjoyment  (g)  If  a 
reieafe  be  pleaded  it  is  triable  by  another  common  jury,  and  a  de- 
fuik  after  that  is  not  peremptory,  (h)  In  all  cafes  where  default  is, 
except  on  die  meer  right  a  petit  cape  fhall  go,  and  die  de^t  is  not 

(0  Bm  Abr.  tide  «  Depirtore,''  7  Hen.  (^)  Co.  Lit.  194. 

f  P^  19-  W  Brook,  «  Droi V*  pi.  30  end  48}  and 

(/)    Cm.  Jac  a9».    Yd?,  air.     i  Sutham  Abr.  <« Droi V' the  laft  pl«citu» 

iialA.  159.     See  alfo  a  Saaod.  46.   Co.  byt  one. 
L:c355.    Pier  14.^8.    5  Co.  85,    3BI.  ' 

CHLS95. 

peremptory* 
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St^miQu       peremptorjr*    As  to  the  24  Hen.  6.fL  28.  cbat  inajr  be  anfwered^ 
CflBTSAM.     l>canifc  the  ttntter  was  tried. 


^  £  67  ]  •  Tkimder.  The  judgment  final  was  wcH  given.  An  eficnn 
caft  when  he  had  an  attorney  was  an  ill  eflbiii,  and  then  die  eflbia 
being  diiallowed  that  turns  to  a  defimlc  If  a  tenant  make  defiuilt 
before  appearance  a  petit  cape  ifiues ;  if  it  be  after  appearance  and  a 
general  imparlance,  there  is  caufe  for  a  final  iudgment,  becaufe  it  is 
a  delpight  to  the  court :  ocherwife  on  a  iii^  Jotergivenby  die  court, 
Aere  ifliie  was  joined  and  a  venire  was  awarded,  and  at  die  return 
die  defeult  was.  This  is  a  very  great  delay  to  the  party,  and  a  con- 
tempt to  the  court  i  fuch  is  fatal,  if  after  the  nufe  or  ifltied  joined.  (1) 
If  fo  in  a  writ  of  right  where  judgment  is  fiital  and  final,  much 
more  here  in  an  a<%on  of  inferior  nature.  Before  ifliie  joined  it  is 
ocherwiie.  (i]  I'his  is  a  fpecial  default,  and  fuch  a  kind  of  crimi- 
nal default  as  b  mixt  widi  a  contempt,  diat  will  produce  a  final 
judgment  even  before  imparlance.  The  cafHng  of  an  ill  eflbin, 
and  demurring  to  a  challenge  is  a  great  contempt,  and  much  greater 
than  a  defiiult  on  a  general  imparbnce,  which  is  agreed  to  produce 
a  final  judgment,  u  the  tenant  had  made  default  upon  the  day  of 
die  adjournment  of  the  eflbin,  that  would  not  have  produced  a  judg* 
ment  final ;  lb  if  he  had  waived  it ;  but  if  he  fhmd  the  argument  of 
^  eflbin,  and  that  is  adjudged  agaiiifl  him,  it  turns  to  a  contempt.  (/) 
And  in  Moore  71 1.  the  party  is  eflopped  to  &v  the  attorney  is  dead 
or  removed,  becaufe  he  appeared  by  him,  ana  that  would  be  con- 
trary to  the  record,  (m)  If  he  appear  and  lliew  not  his  warrant  for 
the  eflbin,  he  fhall  lofe  his  feizin  of  the  land,  (it)  befides  a  petit  cape 
is  ufelefs  in  this  cafe,  for  that  is  to  bring  him  in  to  excufe  his  de- 
fiiult,  and  he  can  alledge  none  of  thefe  excufes ;  for  this  is  not  a 
common  default,  but  a  fpecial  one  by  cafting  an  infufficient  elToin. 
A  petit  cape  is  dilatory  in  its  nature,  and  dierefore  it  is  a  kind  of 
difcredonary  thing,  for  it  is  not  an  error,  if  awarded  where  it  is  not 
neceffiiry:  on  the  whole  he  prayed  an  affirmance  of  the  judgment. 
Jdjoniatur. 

Judgment  afterwards  affirmed  per  tout  le  court. 

(0  Fu.   Abr.  title  "  Jodgment,*'  pi.  Bro.  Abr.  *  Grand  Cipe,"  4.   45  E<hr  .3. 

I5».  161.  218. 145.    Co.  Lit.  a95.  pi.  14.    %i  AlTizc,  pi.  17. 

(4)  Sco  the  cafe  of  Sir  Pereiral  WiU  (ai)  Cro.  Jac.  511.  Fitx.  "  Eflbin/'  ,6l 

loughby  ▼.  Egerton^  Cro.  Jac   35.    and  13S.  Bro.  «  Eflbin/*  32.  iiHco.  4.  pi.  t^ 

WiUiam  t.  Gwyo,  %  Saund.  45.  («)  Ktdt  Fit»,  N.  B,  9.  Writ  of  difceic 

(/)  Fill.  Abr.  *<  Grand  C^»**  6.  11.  in  nature  of  au^a  pureU* 

Cafe  62.  *  Crofi  againft  Gardner. 

•  [  68  ]  #^  ASE.  The  declaration  ftates  that  there  was  a  coRoqutwn  be- 
An  a^on  will  V-4  ^^^gg„  ^^  plaintiff  and  defendant,  concerning  certain  oxen  in 
^a?Wh  p.    the  defendant's  pofleiSon  and  the  fale  of  them;  that  the  defendant 

feffion  of  goodfly 

and  Mis  tbem  it  bit  own,  and  they  arc  aofa    ■  S.  C.  3  Mod.  ft6i.  S.  C.  Carth.  90.    S.  C.  Comb 

I4au    8.  C.  Holt  5.    1  Roll.  Abr.  91.  Stitet,  310.    Mole^  ia6.    Cro.  Car.  141.   Jones,  196.    Cro. 
44.      ft  RoU  Rep.  5.     Cro.  Jac.  197.  469.  474- ^o-     »«  Mod.  141.     i  Ler.  io».     i  Sid.  146.  46) 
iSfllk.ftio.   Coqub.  163.    Ld.  Ray.  aH«  S93'  '"^*    '  ^^'  Abr.  51.    Stn.  4.14.   a  Burr.  i«« 
Dcuf W'  6$).    3  Term  Rep*  %l. 
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did  then  and  there  affirm  them  to  be  his  own  \  that  the  plaintiff  ra- 
tkfu  inde^  did  buy  them,  and  gave  lb  much ;  that  in  ia^  the  oxen 
were  the  property  of  J.  S.  and  he  feized  and  took  them. 

On  tile  general  iflue,  and  verdid  for  the  plaintiff,  it  was  moved  in 
andl  of  judgment,  that  the  declaration  is  il^  for  here  is  no  warranty. 
An  affirmance  of  right  will  not  amount  to  it ;  for  it  ought  to  be 
warraxtizando  vendidit ;  nor  is  here  anv  deceit,  for  it  is  not  faid, 
"  knowing  them  to  be  none  of  his,"  and  ne  might  come  to  their  pof- 
feffion  as  executor,  or  they  might  be  like  his  own,  and  in  the  night 
bis  own  removed,  and  thefe  put  in  dieir  places,  and  (b  he  not  guilty 
of  any  fidfity* 

£  CONTRA  urged,  that  here  is  a  cdlbfuium  laid  of  diem,  and  we 
bought  diem  truUing  to  that  affirmation  which  was  faife,  and  that  is ' 
a  deceits  If  a  man  miying  poffeffion  of  goods  fell  them  as  his  own^  an 
a&ion  lies  for  the  deceit. 

And  at  laft  upon  much  debate  judgment  was  given  for  the  plain- 
tiff. Thefe  eafes  were  cited,  Cro.  jac*  474, 196,  197.  4a  JJ^z.  8. 
iAtrii  X26.  Kinrici's  cafey  Roll*  i.  j&r.  96.  Harvey  v%  Tiungj  Telv. 
40. 


'     6$ 

Ctoit 


Lee  dgaif^  Libb. 

HiJafy  Tiruy  ilS  %  Jac.  t.  koU  497. 

P  JECTMENT  by  leffee  of  the  heir  at  law*  The  defendant 
claimed  by  a  devile,  found  in  a  fpecial  verdid  thus.  That 
Jibn  Denham  made  his  will  in  Janu^u-y,  1678.  That  tbere  were 
two  witndles  to  it,  vriio  fubfcribed  their  names  in  the  prefence  of 
the  teftator.  That  he  made  a  codicil^  December  1679,  and  by 
that  confirms  his  will  in  what  is  not  altered,  and  gives  away  fome- 
what  odierwife  than  in  the  will,  and  there  are  two  witneffes  to  it ; 
one  of  thofe  to  the  former  and  one  more*  The  fuan  is,  if  thefe 
oalce  three  witnefles  tp  the  will. 

Thohpson.  The  claufe  of  the  zBt  is  thus :  ^  All  devifes  of 
«  land  (hall  be  void,  unleTs  attefted  and  fubfcribed  by  three  witneffes 
^  in  the  prdence  of  the  teftator."  Now  here  are  not  three  witnefles 
to  either  \  as  thefe  are  two  diftlnd  writings,  *  fo  there  is  a  year's 
ihoct  of  time  between  diem:  the  will  hath  but  two  witnefles 
vho  fubfcribed  to  the  will.  Then  the  third,  that  is  to  the  codicil, 
he  did  not  fubfcribe  to  die  will,  fo  he  never  faw  the  teftator  fign  his 
will:  his  hand  which  is  fubfcribed  to  the  fecond  writing  is  not  a 
febfcription  to  the  will. 


Cafe  62^ 
•  [69] 

Ifaim/<be 
made  by  a  wUI^ 
attefted  by  two 
witoeflby  and   * 
the  teftator  af- 
terward make 
a  codicily  ia 
which  he  con- 
firms the  devifey 
and  thit  codicil 
it  attefted  by 
two  witneflesy 
one  of  which 
was  not  a  wit- 
neft  to  the  will* 
the  devlfe  it 
void ;  for  the 
execution  of  th« 
will  by  which 
the  devife  wat 
made,  is  not  at« 
tefted  by  three 
witnefles  at  re- 
quired by  29  Car. 
%•  c.  3. 

S.C.  Poft.  88.    S.  C.   I  £q.^Abr.  401.    S.  C.  )  Mod.  26a.     S.  C.  3.  Salk.  395.    S.  C.  Comb.  174. 
S.C.Carth.35.  S.  CRep.  Eq.«63.  S.C.  Holt.  74a.  Poft.  89.  Garth.  514,  a  Vern.  598.   Skin.  227. 

2  Atk.  176.     I   Wilf.  313.      I.  Bl.  Rep.  408.     Cilberfs  Devifety   93.     Cowp.   49.    Dougl.   36. 
P0IS9.    ComynH  Rep.  197.   Skin«  aa7.    3  Com.  Di|.  •«  Devife**  (E  i.)    aAtk.  176.     Strange  11 09. 

3  Mod.  218.    a  Veaey  454.    3  Peer  Wmt.  aja.   Cater  v.  Pricey  Ooagl.  a4;.  Clerk  y.  Ward,  t  Brown* 
Pari  Calet,  137.  tod  Capon  v.  Dade^  1  Brown.  Ciftt  Chan.  99. 

Vol.  I.  JF  Tmbit 
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Lss  *r.  LiBi.  Treby  }  contra.  The  firft  is  fubfcribed  by  two  witnefles.  As  fn 
the  cafe  of  Woodroff  v.  Brown ;  he  makes  an  addition  to  his  will, 
and  declares -that  he  had  made  it»  and  doth  teftify  it,  and  declares 
this  to  be  a  part,  and  then  Brown  and  one  Head  fubfcribe  it :  this 
is  a  fubfcripdon  by  three  witnefles ;  the  firft  and  fecond  writing  arc 
td  be  taken  together,  and  do  make  but  one  will.  A  man  may  make 
his  will  in  feveral  writings,  and  diofe  writings  may  be  made  at  fe- 
veral  times  j  no  man  can  think  all  bis  thoughts,  much  lefs  write 
them  all  at  once,  and  if  tacked  by  the  mind  of  the  teftator,  diefe  fe- 
veral writings  do  make  his  entire  wilL  Suppofe  he  publiihed  it 
before  two  witnefles  who  did  fubfcribe,  and  then  afterwards  he  re- 
publifhes  before  a  third  witnefs,  this  is  a  will  attefted  by  three  wit- 
neflles,  though  at  feveral  times.  It  is  true,  the  papers  are  not  affixed 
together,  and  there  is  no  neceffity  by  the  law  that  they  ihould  be  fo« 
Suppofe  in  feveral  loofe  iheets,  one  vdtnefs  fubfcribe  to  one  fheet^ 
and  another  to  another,  and  a  third  to  a  third,  that  is  good,  if  all  are 
prefentto  the  laft  (beet's  publication.  If  feveral  fheets  are  wrapped  up 
in  a  paper,  and  all  fuperfcribe  the  covering  paper,  would  not  that 
be  good?  he  compared  it  to  MollineuxU  cafe^  Cro.  Jac,  144. 
Noy^  II J.  Two  diings  together  may  make  that  good  ^ich  fcve- 
rally  they  cannot ;  jun^a  juvant  \  hoxh  together  were  plainly  the 
intended  will  of  the  party. 

DoLBiN  Juflice.  The  figninj  of  the  will  is  not  necefliry  to 
be  in  the  pretence  of  the  witnefles,  but  their  fubfcription  muft  be 
in  the  teftator's  prefence. 

Skin.  417.'  Holt  Chief  Jtiftice.    The  teftimony  of  the  witnefles  is  to  be  to 

I  Sid  fl6*  ^^  **^  ^^  ftatute  hath  made  neceflarjr,  and  the  figning  of  the  party 

Stra.  764.    ^     is  one  thing  neceflary,  and  the  fealing  is  a  figning. 

I  wiir.  313. 

Dou^i-M^-  DoLBiN  Juftice.    In  the  earl  of  Epx's  cafe^  before  this  ftatute, 

agreed,  that  one  iheet  was  found  in  £jjexy  and  another  in  Stafford- 

Jhtre'^  and  made  but  one  will. 

Eyres  Juftice^  took  exception  to  the  verdift.    It  is  not  found 

that  the  third  witnefs  to  the  codicil  did  fubfcribe  in  the  prefence  of 

the  teftator  \  but  only  that  he  did  fubfcribe  ut  teftis^  and  not  (aid 

•  C  7^  ]     cxprefely  in  prafentia  teftatoris.    Byxtper  Treby  ♦  the  hSi  was  fo. 

And  that  was  amended  by  confent  afterwards,  &c.  Adjornatur,  {^a) 

(«)    The  Covrt  were  ananimoufly  of      caufe  the  devife  wu  not  atttfted  by  Uire« 
•fuiioo,  thftt  the  wUi  was  not  good^  be*      witnefles.  Poft.  S8. 


Skumer 
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Skinner  againft  Kilbys.  Cafe  64^ 

Trinity  Termj  I  William  and  Mary.    LiLLT  Attofmy. 

PO  VEN  ANT.     Bfeach  in  not  repairing*    The aefendant  fajrd  Jf„'f **i"^ 
he  did  repair,  et  hoc  paratus  eft  H)erificare.    General  demurrer.  ^^J^t  in- 
Urged  for  the  plaintiff,  that  the  plea  was  ill,  becaufe  he  did  not  ftead  of  to  tht 
conclude  to  the  country.  Winnington  for  the  Defendant.   Where  f*j''"^'j5** 
tht  mgativt  is  firft,  and  the  affirmative  afterwards,  he  need  not  Con-  ^^, 
elude  to  the  country,  becaufe  the  firft  negative  is  the  full  ftop.     Biit  g  j,  ^^^^^  g 
PJR  Curiam  no  difftrcnce  which  is  firil.  s!  c.  3  Saik.  ^* 

Then  he  argued  that  it  was  but  matter  of  form^  and  well  enough  on  s.  c.  Hoir»  541. 
a  general  demurrer.  But  per  Curiam.  It  is  fubftance  and  material,  Cro.  Car.  164. 
according  to  2  Saund*  190.  and  Dove  v.  Bayley^  3  Keb*  127.  Judg-  ^ut.  'Ji  ?oi. 
m^nt  for  the  plaintiff,  [a)  %  Saund!  190! 

337. 
I  Vent.  240.     I  Sid.  215.    5  Com.  Dig.    Pleader  (E  32.)  BougL  58.    %  Term  Rep.  439. 

It  was  held  by  the  Court,  that  in  covenant  hahuit  jus  et  titulumj  A  ftranger,  ba^ 
^c.  is  well  enough  in  breach  for  the  entry  of  a  ftranger,  becaufe  J'^i**  """ 
you  know  not  his  title ;  but  however  you  muft  fay,  habuit  ante  di^  tcredrgwd!"* 
mjponemj  for  if  it  were  fince,  it  is  ill,  becaufe  it  might  be  from  the  ,  Mod.  66.  loi. 
plaintiiFhimfelf.  292. 

Cro.  Eiiz.  82^. 
Cro.  Jac.  312.  4  Mod.  78.  3  Mod.  135.  Dougl.  43.  1  Term.  Rep. 671.   g  Term.  Rep.  584* 

(a)  But  fee  s  Vent.  240.    Lutw.  %u 


Saunders  ngaif\Ji  Ferryman.  Cafe  6^. 

AN  habeas  corpus  to  the  iheriff'  of  Berks,   one  Seaf>irj  who  ifiikeriiFfuf* 
returned  feveral  a^ons  and  executions  upon  the  defendant,  and  ^V  *  ^'S^ 
alfo  fpecially  that  he  did  efcape,  and  he  retook  him  and  detained  him  nocKuice^Md 
pro  caufis  fupradi£}isj  yet  he  was  turned  over  to  the  King'^  Bench,  detain  hit  pri- 
And  PER  Curiam,  he  may  there  charge  him  with  an  aaioii.   And  ^®"*'"* 
that  refolution  in  Ridgeway's  cafcy  3  &,  52.   that  the  flierifF  may  Poft.  177. 
retake  and  detain,  though  fo  pofitively  laid  down  there,  is  not  in  ^^^  3^o« 
PophanCs  Rep.  41 ;  and  in  Moore^s  Rip.  66o.  is  Ac  clean  contrary  Cit^'klSJ  53,  * 
delivered  for  law.  [a]  -  237. 

I  Leon.  237. 
2  Mod.  136.    3  Com.  Dig.  '^Bfcape.**  (2.)    2  Black.  Rep.  1048.    Corny »  Rep.  J 54. 

(«}  BHt  fee  Bonafoof  t.  Walker.    %  Term.  Rep*  \%\k 


J?  %  Wilkin* 
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Cafe  66, 
•[7«] 

An  a£lion  on 
the  cafe  liet  by 
A«  for  goodf 
delivered  to  B. 
to  trade  withal 
on  a  promife  bj 
B.  todifpofeof 
the  goods  and  to 
Tf-ader  him  an 
accountofthem 
S.  C.  Salic.  9.  * 
S.C.Comb.149. 
S.  C.  Carth.  89. 
S.  C.  Holt.  6. 
2  Danv.  493. 
Dyer  20. 
2  Bulft.  256. 
Dougl,  137. 

2  Term  Rep* 

479- 

3  Term.  Rep. 
4i«. 


♦Wflkins  againfi  Wilkins. 

Hoc  Terming,  Itkfi  Roll.    Brabon  Attorney. 

^  A  S  E.  The  declaration  ftates,  That  the  defendant  had  received 
^^  divers  goods  of  the  plaintiff  to  trade  withal,  and  to  render  an 
account  to  the  plaintiff,  and  promife  to  render  an  account.  The 
defendant  pleads  in  abatement^  that  he  received  them  as  bailiff  for 
the  plaintiff,  and  was  to  account  for  them,  and  prays  judgment,  if 
compellable  to  anfwer  this  bill.    Demurrer. 

Argued,  that  account  lies,  and  not  cafe^  that  here  he  cannot  have 
allowance.  Beiides,  bail  is  not  required  in  account,  as  it  is  in 
this  a£Uon. 

GooDFELLow.  EidieT  the  one  or  the  other  lies,  Co.  Lit.  xj2. 
Dyer  20.  Hawkins  v.  Parke^  i  RoWs  Rep.  52.  Covenant  lies,  if 
by  deed,  as  well  as  an  account* 

Holt  Chief  Juftice.  The  inconvenience  is,  die  giving  a  long 
rambling  account  in  evidence  to  the  jury;  and  there  is  ng 
cafe  where  a  man  a£b  as  bailiff,  but  he  promifes  to  render  an  ac* 
count. 

DoLBiN  Juftice*    An  exprefs  promife  will  make  him  chargeable. 

And  afterwards  per  tout  lb  Court,  the  plea  was  over-ruled, 
and  judgment  given  for  the  plaintiff. 


Cafe  67. 

A  declaration 
in  debt  on  a 
judgment  in  a 
hundred  cwrt.  It 
good  after  ver- 
didky  although 
none  of  the  pro* 
ceedings  are 
Aated. 

S.C.  Comb.  149. 
S.  C.  Garth.  S  5. 
S.C.  Holt. 289. 
Ante,  61. 
Lev.  Ent.  176. 
2  LeT.  81. 
2  Mod.  195. 
Lane,  52. 
Cowp.  455.816. 


Lewis  agaiffft  Weeks. 

F\EBT  on  a  judgment  in  a  hvndred  court.    Nil  debet  pleaded* 
^^  Verdia  for  the  plaintiff. 

Moved  by  Mr.  Northey  in  arreft  of  judgment,  that  the  decla- 
ration is  ill,  becaufe  only  fajth  recuperaj/ety  and  doth  not  let  out  the  1 
procejsy  nor  fo  much  as  the  plaint. 

Per  Curiam.  Upon  debate,  held  good  afier  a  verdiSf^  becaufe  i 
upon  the  trial  they  muft  prove  it  all,  or  elfe  could  not  have  had  a  I 
verdid ;  for  where  executor  brings  debt  for  rent  on  a  leafe  by  thei 
teftator,  and  doth  not  fet  forth  the  tide  his  teftator  had,  and  it  mighfc 
be  fuch  as  the  rent  (hould  go  to  the  heir;  yet  after  verdid  held| 
they  would  intend  fuch  a  title  in  the  teftator,  as  ihould  give  the  exe- 
cutor the  rent.    Judgment  for  the  plaintiff,  {a)  I 


{a)  Sed  fiurt.  And  fee  Stannion  ▼.  Da- 
vis, I  Saik.  404.  6  Mod.  223.  Peacock  r. 
BeiJ»  X  Sauad.  73.  %lci,Z'j.  Waldockv. 


Cooper,  2  Wilf.   16.  Winford  v.  PowcU^ 
2  Ld.  Ray..  1310.  Rowland  v. 
|8.  TicTor  V,  Wall,  \  Term,  J 


ord  V.  row'elfpj 
v.VealCjCowpJ 
m.  Rep.  151.  1 

Hill 
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♦  Hill  againft  Dade  and  others.  Cafe  68. 

Ea/ler  Temij  3  Ja£.  2.  Roll  2i.  *  [  7^  ] 

COVENANT.    Demurrer.    Judgment  for  the  plaintiff.    In-  A  rrAiffiff  (haU 

quiry.    Moved  in  arreft  that  the  declaration  fet  forth  an  in-  ^/^Jlaft ' 

denture,  and  then  in  that  a  recital  of  feveral'  indentures,  and  then  antieedenu 

(intended  for  a  recital  too)  cumque  per  unam  at  hdentur^  inUr^  £g*f .  ^  j^^^u  j^y^^^ 

and  riien  lays,  Et  ulterius  teflatum  Jit  per  indentur*  prad^yXh^  coy^-  »sa- 351- 

nant  upon  which  the  breach  is.  Cro.  jfac.  646. 

677. 

Urged  that  the  praff  fliall  refer  to  the  indenture  laft  mentioned,  1*^'**^*^'  ry 

unto  which  the  defendant  is  no  party,  and  it  cannot  be  a  recital,  f«*ptroig" '    * 

for  it  is  a  new  commencement,  cumque  per  unam  af^  and  prad*  mv^d  (A  15.) 
refer  to  the  laft  antecedent. 

The  Court  inclined  it  was  ill.    A^omatur,  (a) 

(4)  See  dits  cafe  cited  in  Brigllock  v!  forced  to  pay  great  fumi  of  money ;  upon 

Scanion»  i  Ld.  Ray.  107,  thus :  <*  DoiU  which  declaration  the  defendants  demur- 

lad  others  were  farmers  of  the  Irijb  re-  red}  and   the  opinion  of  the  Court  was 

venae  of  the  crown.    Hi/i  became  fecurity  with  the  defendants,  becaufe  the  declara- 

fn  them  for  the   payment  of  the  rent,  tion  was  too  genera] ;  for  it  hai  not  fpeci- 

aad  tbey  cowenanted    Co  indemnify  him  j  fied  wliat  fums  he  expended  !  butTiBBy 

upon  which  Hi/l  brought  covenant  agaJnft  Chief  Juftice  faid»  that  he  was  counfel  in 

the  defiendantSy  and  (hewed  that  they  were  the  caUfe^^  and  thtt  no  judgment  was  given 

ia  airear  in  their  lencsi  whereby  he  was  in  it^* 


Peircc  agaitifi  Smith.  Cafe  S^. 

Trinity  Termj  3  Jac.  1.  Roll  iibo\ 

p  JECTMENT.    Special  vcrdi<afinda.  That  one  JB^^^being  On  a  devifefbr 

feizcd  in  fee  made  his  will,  and  devifed  the  lapds  in  qaeftion  term  of  years 
to  his  five  executors  for  ninety-nine  .years  for  the  payment  of  his  t™rs  fo^thVpay. 
<^ts  and  legacies,  with  power  fa  make  leafes,  &c.  and  after  the  ment  of  debts 
determination   of  that   term,  dien  to  his  brother  John  Bajket  andlegaciei, 
2nd  his  heirs.    And  the  teftator  docs  fiirther  will,   that  if  the  ;;*j.B^rtaiU 
brother  give  fecurity  for  payment,  &c.  he  (hould  have  it  imme-  and  that  if  J.  B. 
diatcly :  the  teftator  dies ;  John  Bajket  with  the  affent  of  the  exe-  g^T*  f«""ty  ^'^r 
cutors  enters, and  made  fome  leafes  and  took  the  profits;  then  he  ftaifi^ave^th^  * 
levies  a  fine,  and  five  years  pafTed,  and  then  he  dies  above  fivQ  lands  imme- 
years  fince,  the  debts  unpaid ;  ^r  A  £!ff.  diatcly  5  if  J.  a 

^  '  r        '       •  ^         1  enter,   and  after 

And  whether  the  fine  be  a  bar  to  this  term  for  ninety-nine  jrears ;  j^^^^^^f^j^I 
and  whether  it  was  divefted  and  turned  to  a  right  at  the  ume  of  debts  and  icga- 
tbe  fine  levied  :  if  it  were  not,  the  fine* will  be  no  bar.  cics,  levies  a 

fine  and  five 
years  paft,  yet  the  term  for  years  is  not  barred.  1  S.  C.   3   Mod.  195.     S.  C.  Comb,  145. 

S.CCarth.  loa  5  Co.  124.  Cro.  Jac.  61.  Cro.  Car.  no.  9  Co.  106.  Ray.  149.  Hard.  401.  Plowd. 
43$.  ]  Vezey,  387.  %  Vesey,  47a.  3  Atk.  336.  Cafes  Ch.  178.  1  Chan.  Rep.  37,  33.  3Bac.Abr. 
44S.  Cnufe  00  Fines,  194. 

F  3  ** 
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Psxftcs  If  2ji  entry  be  made  upon  a  term  for  years  widi  an ,  intent  to  dil^ 

SiiTts«       place  him  and  ufi^p  the  poiTeffion,  that  doth  turn  it  to  a  rights 
but  it  muft  be  an  a£hial  expulfion,  and  without  the  confent  of  the 
party.  If  this  term  were  not  divefted,  it  is  not  barred,  according  to 
the  cafe  of  Margaret  Podger^  (a)  and  8eymour*s  cafu  (i)  The  rcafon 
why  a  man  is  barred  by  a  nne  is,  becaufe  he  doth  not  make  a 
claim,  and  he  that  is  in  poflfeffion  need  not  make  a  claim.  (^ )     Now 
here  is  nothing  to  put  the  executors  out  of  pofleflion.     The  entrr 
*  [  73  ]     of  John  Bajket  *  the  brother  into  thefe  lands,  doth  no  ways  diveft 
die  term,  but  rather  affirms  it.     Ceftuy  que  truft  is  always  tenant  at 
will  to  the  truftees.     Bajket  was  but  a  tenant  at  will,  and  that  be- 
caufe he  came  in  by  their  aflent;  now  a  man  cannot  be  a  wrong- 
doer where  the  party  agrees  to  it.   BlufuUlv*  Baugb^  {i)  is  exprds 
in  it;  and  by  Littleton^  {e)  this  is  but  an  executing  and  affirming 
the  term.     But  then  diey  fay  he  took  the  profits,  and  let  parcel  of 
the  land  to  pay  debts ;  this  is  no  divefting,  no  evidence. of  divcft- 
ing ;  it  was  but  a  contracE^,  it  divefted  nothing,  it  turned  nothing 
into  a  right.     He  demifed  parcel  to  undertenants  for  years,  but  it 
is  not  found  that  they  entered,  and  then  it  was  only  a  contrail : 
here  was  no  intent  to  turn  the  term  into  a  right ;  the  leflees  claim- 
ed only  for  one  or  two  years,  not  for  ninety-nine,  much  left  for  a 
longer  \  thefe  under-leafes  are  good  between  the  parties,  but  as  to 
the  termors  for  ninety-nine  years,  they  are  but  licences  from  J9hn 
Bajket  to  enter.    It  is  not  a  divefting  but  at  eledion  \  (/)  and  fmce 
they  do  not  admit  themfelves  difpoflefled,  die  law  will  not  judge 
it  lo.  {g)     BlundeWs  cafe  is  cited  in  Latck  53.  and  i  Rolls  Abr. 
661.  and  approved  there.  {b)^Litt.  Inft,  588,  589.  Freeman  v. 
Barnesy  i  Sid,  458.    *'  A  term  that  is  not  to  attend  the  inheritance 
^  cannot  be  barred/*  fays  that  cafe,  Latch  75.     It  is  not  the  in^ 
fention,  but  at  the  ele£tion  of  the  party  whofe  intereft  is  to  be  di- 
vefted.    Fermofs  cafe^  %  Cq.-  77.  is  fufficient  for  me ;   the  fraud 
fhere  afterwards  in  paying  the  rent  was  not  the  occafion  of  die 
judgment,  for  the  fine  operated  what  it  could  at  die  time  of  levy- 
ing it,  2  Bul/i.  138,  139.     Then  confider  the  inconvenience  will 
be  great :  if  a  mortgagor  let  his  land  by  leafe,  and  then  levies  a  fine, 
ibis  will  not  i>ar  the  mortgagees's  term. 

Henry  Gould  for  the  defendant,  Th^  words  of  4  Hen-  7.  c.  24. 
make  it  plain ;  fo  that  we  are  within  the  letter  of  the  law :  after  die 
Jngroffing  it  is  to  conclude  as  well  privies  ^  parties.  Then  come 
three fayings,  t{ie  laft  is  "to  fuchperfonsfuch  adUon,*'  &c.  There 
are  three  cafes  where  fines  are  no  bar :  where  there  has  been  fraud  5 
where  an  incapacity  in  die  party  j  and  where  ;he  intereft  was  not 
divefted:  an  intereft  for  years,  though  not  executed,  is  barred. 

(«)  9C0. 104.  I  Brownl.  iS|.  a  BrovriU*  (0  Lit  CcB,  17. 

134.  (/)  Pealeley  t.  Blackman,  a  Roll.  Abr. 

U)  10  Co.  95,  a85. 

(e)  2  In.!.  517.  if)  Dyer,  61.  173.  I  Leon.  171. 

(J\  Cro.  lac.  30a.  Jonety  3x5.  Latch.  {I)  Co.  Lit.  323.    Cro.  Car.  303.  Roll. 

13;             •*              '        '  Abr.658.  F.N.B.  J79.    a  Sid.  75. 
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_   \*s  cafe,  (f)    Fraud  is  not  to  be  prcfumcd  if  not  found,  and       P*i«ce 
fo*is  the  cafe  of  Crijp  v.  Pratlj  {i)  and  the  cafe  of  the  Chancelhr        j^J^^^^ 
rfOx/arJ.  (/)     This  is  not  a  leafe  at  will,  as  is  BlundelPs  cafe\ 
there  it  is  (aid,  "  That  he  entered  and  occupied  at  will ;"  here  it 
is,  «  That  he  entered  by  confent,"  but  •  alfo,  «  that  he  took  the     ♦  [  74  ] 
"  profits,"  and  not  laid  "  by  the  like  confent."     An  entry  by  con- 
iexit  fliall  never  veft  any  thing,  as  in  the  cafe  of  Baflard  and  Mu^ 
&r,  (ill)  but  taking  the  profits  is  more.     But  fuppofuig  it  a  leafe  at 
will,  whether  it  be  a  divefting^  or  difplacing^  or  dijfeijiny  it  is  all  one, 
if  the  party  be  out  of  poiTeifion ;  (»}  fo  dbat  entry  or  claim  is  ne^* 
cefiary,  that  is  enough  to  make  a  bar,  according  to  Margaret 
Podger's  cafe.     Tenant  in  tail  being  leflTee  at  will,  he  levies  a  fine, 
it  muft  pa&  and  carry  away  his  eftate  in  poiTeifion  as  well  as  his 
eihte  in  tail  i  for  a  fine  is  a  feoffment  upon  record ,  a  fine  cannot 
work  by  fra^ions,  but  muft  carry  away  the  whole ;  SaffirCs  cafe  is 
full  to  tiiis.     Then  the  termor's  entry  is  necei&nr,  and  confequcndy 
claim  is  neceflary,  and  intereft  may  be  barred,  though  never  turne4 
to  a  right,  as  is  Sid.  459.     He  cited  IJham  v.  Morru^  Cro.  Car. 
109.  for  it  feems  ftrong  for  him.     Fide  Mayor  and  Qpmmonalty  of 
London  v.  Jlferdj  Cro.  Car.  575. 

Holt  Q)lef  Juftice.  Where  an  entry  is  neceflary  to  veft  an  in-  ^'  ^*^*  "•« 
tereft,  fuch  right  will  be  barred,  that  is  the  true  reafon  of  the  refo- 
lution ;  a  devife  vefts  an  intereft  widiout  entry  i  then  if  they  are 
divefted  of  this,  is  the  queftion.  Here  is  five  years  non-claim  af^er 
John  Bafketfs  death  who  was  tenant  at  will;  where  there  are  ads 
done,  and  a  poileifion  continued  againft  a  termor,  ^  fine  may  bar ; 
but  where  another  perfon  continued  the  poiTeifion  by  five  years,  it 
may  be  a  queftion.— -To  be  argued  again,  [o) 


(i)  5  c^>- 1«3- 

(i)  Cro  .C*r.  550. 

( /)  to  Co.  56.  See  %\^o  Cro.  EIU.  291. 
Si5.  I  Lev.  279.  Moor.  194.  Cro.  Jac. 
451.     I  Brownl.  36.     2  Jonei,  91. 

{m\  Co-  L^L  15.  a.  243.  244.  k,  248. 

\p)  3  Term.  Rfp.  162. 

(•)  S.  C.  3  Mod.  195.  Tava  it  was 
afreed  that  the  entry  of  J .bn  Bajktt  was 
tortious,  beamfe  the  legal  ei^ate  was  ftill  in 
l^iroftcei,   and   their  (.onfrrit  could  not 


make  him,  by  the  entry*  more  thao  tetiMin 
at  Willi  and  that  fuch  a  right  not  bei^g  affign- 
able,  die  term  was  not  barred  by  the  fine : 
but  the  cafe  was  adjourned  ■  S.  C.  Carth.  too. 
S.  C.  Comb.  14S.  See  SafFyn's  cafe,  5.  Co. 
124.  3  Bac.  Abr.  446.  Edwards  v.  Slater, 
Hard.  410.  Focus  v.  Saliibury,  Hard.  400. 
3  Bac.  Abr.  44S.  Cabol  v.  Stone,  Ray. 
140.  t'reeman  ▼.  Barnes,  1  Vent.  55, 
f  Lev.  I.  270.  and  Cruife  on  Fines,, 243. 


F  + 


^arlcuiTon's 


.  ft  i^ichadmas  Term^  i  William  and  Maiy^  in  B.  R« 


Cafe  7a  Parkinibn's  Cafe. 

Anund^mMs  T7[7INNINQTON  moved  for  a  mandamus  for  him  to  be  re^ 

^u  not  lie  to  ^^    ftorcd  to  a  feUowlhtp  in  a  college  in  Cambridge^  and  P£R 

'***fciUmS?"  CuwAM  denied,  becaufe  there  was  a  vifit9r  there  j  axKi  in  Dr.  Qod-- 

Slcoii^ejf  darfs  cafe  U)  here  denied,  X)r.  Robert's  cafe  denied,  and  in  Dr. 

the  college  hai  JAirrVs  caje  to  the  College  of  Phyficians.  {b) 

« trilitor. 

S.  C  i  Mod.  Di^umfuii  per  Holt  ChUfJuftice.  That  every  college  hath  es 
^^/  ylfitw  ehher  by  appointment  of  thefeundery  or  the  law  :  if  a  lay  one, 

S.  t.  Comb.       the  founder  or  bis  heirs  (r)  i  if  an  ecdefi^cal  onjc,  the  bifhop  of 

s^icmh.91.  *«*^«fe- 

S  C,  Holt.  143. 

S  Mod.  83.  Skio.  454-  4  Mod.  iti.  114.  10  Co.  31.  i  Sid.  31.  Ray.  6a.  Cartk.  16S.  Aodr.  #77. 
%  Burr*.  1044.  3  B»c.  Abr.  533.  534.  1  Boit.  195.  %  Burr.  1044.  Cowp.  337.  378.  i  BL  Rep.  ^^, 
71.    Dottgl.533.    »  Term  Rep.  a9a    3  Term  Rep.  575.    4  T^pn  Rep.  ^33. 

When  there  U  NoTE.  In  an  affile  of  n^iiance,  a  capias  lies  not  upon  the  judg« 
»o  ^^'^l^      ment,  becaiA  it  lay  not  in  the  mefne  procefs. 

there  (hall  be  no  «./#.  in  execution,— 7- x  RoU.  Abr.  896.  897.  3  Co.  la.  t.  Co.  Lit  394.  p7er>  306, 
ft  Bulft  63. 

(«)  Bnt  the  Conrt  will  grant  a  mgnJs^  (k)  i  Ler.  19.  1  Sid.  29.  i  K^  75.  S4. 

WMS  to  a  TiStor  where,  hy  ^  ^atatei  of  a  Anenymoui. 

college,  an  appeal  it  lodged  yfith  him,  to  [c)   See  thecaie  of  Rex  t.  St;  Cadninc 

hear  an  appeal  and  give  ibme  judgment.  |iail,  Cambridge^  4  Tcnn.  Rep.  a33. 
Rex  T.  Biihop  of  ^coln,  %  Term  Rep. 
33S.  nodt. 

Cafe  71,  ♦  The  King  agairifi  Speak. 

An  attaindec  of  p^RROR.  Indidment  for  treafon,  and  on  the  finding  it,  it  is 
treafon  remfed^  Hj  precept*  per  Curiam  vicumf  quod  vemrefaceret :  III,  becaufe  it 
S.  C.  3  Salk.  ~    ihould  have  been  non  omitiaf  quin  caperet.    Keveifed.  (a) 

I.  C.  Comb.  144.    S.  C.  Holt  269.    S.C.  Ticol  3.    Poft.  131. 

%   \  nc   "X         («)  See  the  indiAment  in  thit  cafe,      the  attainder  wai  rererfed*  becaufe  the  pel- 
L   /^  J     Tremain,  3.  but  it  appeart  S.C.  3  Salk.'      ibner  was  not  properly  arraigaod. 
358.  S.C.  Comb.  144.  S.C.Holt.s69.tha^       ' 


Rawlinfon 
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Rawlinfon  againft  Oriet  and  another..  Cafe  72« 

Hoc  Temdnoj  G.  Wooward  Attormj. 

TpRESP  A  S  S,  for  taking  goods,  againft  two  defendants.    They  ^.  if  in  tirf. 
^    pksia  in  abatement,  That  the  plaindfF  had  fucd  a  bffl  againft  5X!d«u  tS^ 
fXK  df  them  for  the  fame  trefpafi,  and  yet  depending.    Demurrer.        cm  plead  in 

Argued  for  the  plaindfi^  dut  this  doth  not  abate  agsdnft  the  other,  aaion  depend- 
and  cited  14  Hen.  6.  pL  3.  for  where  die  matter  ariles  on  the  plain-  '^*J*^"*  ^*^ 
tiff's  part,  they  may  join  in  a  plea  of  abatement,  but  where  it  arifes  ^     ^' 
on  port  of  one  of  the  defendants,  he  only  can  (dead  it,  13  Hen.  7.  ,^    ®°*^ 
^  14.  therefore  both  ought  not  to  join  in  this  plea,  S.  C  Canh.  96. 

S.C.  Holt  I. 

Tremain  /  contra.  The  plea  is  good,  and  fo  is  die  cafe  of  5  Co.  6a.  a« 
Barl  Bedford  v.  Bijhop  of  Exeter j  Hob.  137.    There  diey  plead  in  J  ^^^}\l 
abatement,  that  another  quare  impedit  was  brought  againft  one  of  ^  c^^,.* '  ^ 
them;  and  the  judgment  of  the  court  is,  that  the  writ  mould  abate.  Hob.  128. 
The  ^eaifing  is  in  fTincb^s  Entries  892,  Uiw/^^ 

Holt  Qfiefjuffice.  The  realbn  why  another  a£Hon  pending  fhall 
abate  die  fubfequent  adion  is,  becaufe  of  the  double  vexation ;  now 
the  other  is  not  vexed,  and  therefore  no  reafon  that  it  (hould  abate 
as  to  the  whole.  Where  you  plead  a  nufmnur^  it  (hall  abate  only 
as  to  him,  unle&  where  tne  death  ot  one  fliall  abate  the  writ,  as 
when  upon  a  jcnnt-contra^  otherwife  if  in  trefpais. 

Eyres  JuAltt.  According  to  the  cafe  of  Ferrers  v.  Arden^ 
Cro.  EBt^  66o.  the  odier  defendant,  who  is  privy  to  the  action,  be- 
ing party  in  the  treipafs,  may  take  advantage  ot  it,  to  plead  in  bar 
whefe  there  is  a  recovery  or  bar  in  another  a£tion,  and  no  reafon 
why  he  may  not  as  well  in  abatement.    Adjornatur.   {a) 

(tf)  S.  C.  Cartfa.  96.  fayi  that  Holt  144.  the  Chief  Juftice  fcemt  to  concur 

tia^Jufke  doubted  j  but  that  the  three  with  the  reft  of  the  court.    But  fee  Wa'.lit 

other  judges  taeHtied  that  the  plea  was  good  v.  Savlly  i  Lutw.4S.  and  Ifliam  v.  Hitch« 

ss  to  both  defeadanu  j  and  ia  S.  C  Carth.  cocky  Cro.  Eliz.  aoi. 

♦  Parfons  aMtnfi  Bicktncad.  ^^}^  73* 

♦  [  76  ] 

pLE  A  amounting  to  the  general  ifTue,  good  upon  a  general  de-  Plea  amounting 

'^     murrer.  to  the  genera! 

Poft.  133.    Cio.  Elis.  871.    I  Roll  Rep.  X13.    a  Roll  Rep.  350. 


Trippet 
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Cafe  74* 


Trippet  againft  Eyre. 

In  tbi  Common  PUas* 

Trinity  Term^  4  Jac.  a.  RjoU  1035. 


On  a  rubmlffion  T\  E  B  T  on  a  bond,  in  the  Common  Pleas,  conditioned  to  perform 
with^II^  to  ^"  *^'*^^'     O^  *^  pleading,  the  cafe  was  thus ;  Submiffion  to 

ch«ofe  an  urn-  two  arbitrators,  and  in  cafe  they  make  no  award,  then  to  the  award 
fire;  if  the  one  of  fuch  umpire  as  thcY  fliall  choofe :  they  choofe  J.  S.  for  umpire ; 
iefufc**i^y  ^^  refufes  to  intermeddle :  they  choofe  another;  he  makes  an  award. 
■lay  chooie  an-  If  good  ?  for  on  One  fide  it  is  faid  they  have  executed  their  autho- 
•t?hr?  rity,  and  cannot  make  another :  on  the  other  fide,  he  was  no  umpire 

S.C.  3LeT.^63.  that  refufed  to  make  an  award,  and  therefore  none  was  chofen  by 

SCiVent.        *u«^  u.,*  4.k;c    t ^\ 


them  but  this,  (a) 
•13-  *  ' 

S.  C.    5  Mod.  457.      Hob.  167.      Palm.  1^9.     Cro.  Eliz.  7. 

s  lev.  174.     Raym.  \^^.     1  Sa!k.  70.  ^^,    %  Bac.  K.  6.  154. 

Ld.  Ray.  671. 

{»)  TheCourt  held,  that  the  choice  of 
the  firft  umtpirt  became  void  by  his  refufai, 
and  as  if  no  nomination  had  been  made; 
for  infufficient  ads  arenoacH  in  law)  and 
judgment  was  therefore  given  for  the  plain- 
tiff, by  Pon-EJ-L,  RoKESBT,  and  Vew- 
TRI5,  7»/?/«j,  againft  the  opinion  of  PoL- 
rixrEN^.  7-  S.  C.  3  Uv.  163.  with 
tlic  argument  of  the  Chief  Juftice,  S.  C.  » 
Vent.  1 1 5.  andS.  C.  5  Vlod.  457, 458. with 
the  arguments  of  all  the  judges,    fiat  ffl& 


2  Savnd.  1x7.     Carth.  41s.     1  Sid.  42S. 
3  Keb.  3S7.     Freem.  378.    2  Mod.  169* 

Reynolds  t.  Gray,  Eafter  Term,  9  WilL  3. 
I  Salic  70.  I  Ld.  Ray.  22%,  where  Holt 
Ch.  J.  is  of  opinion,  that  the  nomination 
of  an  umpire  determines  the  authority  of 
the  arbitrators,  although  the  umpire  refafes, 
unlefs  he  is  nominated  upon  an  txfrfji  cm- 
dition^  But  Rokesbt  J.  doobted,  for 
that  the  authority  to  etoft  an  ampire 
implied  a  condition  that  he  ihould  accept 
die  office.  See  U.  Ray.  671.  %  Ternu 
Rep.  64^ 


Cafe  75.  Fitz-Gcrald  againft  Clanrickard. 

Mich.  Terniy  2  Jac.  2.  Roll  I20. 

I7RROR  on  a  judgment  in  the  King's  Bench  in /r^iijifrf.  If 
want  of  a  warrant  of  attorney  be  affigned  for  error,  you  muft 
pray  a  certiorari  to  certify  that  there  is  none  j  and  if  no  certificate, 
then  the  error  fells  to  the  ground.  The  fame  is  for  want  of  admif- 
fion  of  a  guardian,  which  is  upon  another  roll,  viz.  the  philazer's, 
and  therefore  you  ought  to  pray  a  certiorari  when  you  affign  that 
for  error.    Per  Holt. 

Cro.  Jac.  130.    Cro.  Car.  91.     I  Salk.  267.     5  Com.  Dig.  Pleader  (3  B.  13.) 


In  what  c?fes 
diminution  may 
be  alledged. 

S.C.  Holt  a6q. 

S,C.Conib.iC8. 

S.  C.  3  Mod. 

269. 

S.  C.  Carth.  94. 

}*oft.  214. 

1  Sid.  40.  139.  147. 


Cafe  76. 


The  King  a^^inft  Fairfax. 


jufticrs  may       /^  R  D  £  R  of  fef&ons  upon  a  man  to  take  an  apprentice,  moved  ta 
compoi  a  nun  to  v^  ^^  quafhed  bv 

take  an  ap-  *  ' 


prentice  againft 
his  w 


,vin. 


Powell,  Serjeant^  for  they  cannot  compel  any  man  to  take  an 
apprentice  againft  his  will.    The  efFed  of  the  ftatute  5  Eliz.  c.  4. 

S.  C.  Comb.  1 64. 

S.  C.  3  Mod.  269.      S.  C.  Carth.  94.      S.C.  Holt  570.      S.  C.  Foley  203.      i  Sid.  99.     Ray.  65. 177. 

I  Lev.  S4.     I  VcaL  315.     12  Mod.  27.     1  Stra.  143.    %  Strt.  1268.    %  Ld.  Ray.  ]ii7.    2  Salk. 491. 

£23. 
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t  23.  is  to  make  an  infant's  indenture  of  apprenticdhip  valid,  not-        Kmo 

withftanding  his  non-age ;  and  the  ftatute  fays,  "  as  the  parties  (hall      jaiTwax. 

agree,"  which  governs  the  •  whole  claufe,  and  (hews  plainly  Sf  was     m  r  mm  \ 

not  their  deftgn  to  make  it  compirlfive.    Then  for  the  43  Eliz,  c.  2*        L  77  j 

L  5.  thefe  words,  "  where  they  (hall  fee  convenient,"  will  not  bear 

fttdi  a  conftrudion  as  to  make  it  compulfory ;  whereas  before  they 

could  only  bind  them  to  tillage,  now  they  can  bind  them  to  other 

trades,  for  that  they  make  a  rate  for  it.    Befides,  had  they  this  power, 

there  would  be  no  occafion  for  a  (lock  of  money  to  do  it  with. 

Then  by  21  Jac.  i.  c.  28.  that  enables  the  mafter  to  take  and  keep 

them.     The  general  pradti.ce  is  obje£led ;  but  I  (ay  that  arifes  upon 

this  miftake  of  the  judges  refolutions  in  i>tf//0ff '  j  Jujiice  {d)\  whereas 

TwiSDEN  Juftlct  (aid  they  were   never  the  refolutions  of  the 

judges,  they  were  drawn  for  the  purpofe  as  reafonable,  but  never 

agreed  unto.    It  is  alfo  objeded,  that  the  ?&  then  will  have  no  ef- 

tt8t\  but  this  is  a  miftake  i  for  they  may  raife  a  ftock      Then 

Pin/s  cafty  Hill.  29,  31  Car.  2.  {b)  is  exprefs,  and  in  Cantual  v. 

Eggintofiy  (f )  TwiSDEN  ^Juftice  declared  it  to  be  the  opinion  of  all 

the  judges  then. 

SoMERS  i  contra.  That  they  may  compel.  The  words  are 
plain,  '«  where  they  (hall  fee  convenient."  Thofe  refolutions  were 
fo  agreed  and  brought  in  by  Hide,  and  none  but  Mr.  Justice 
Jones  did  differ  bom  them,  and  the  fettled  pradice  hath  been  all 
along  accordingly:'  the  end  of  the  ftatute  of  i  Jac.  i.  c.  25.  was 
to  excufe  the  mafter  from  the  penalties  of  former  laws. 

Holt  Chief  JuftUe.  The  ftatute  meant  fomewhat  M*en  it  gave 
a  power  to  raife  a  ftock ;  that  the  mafter  (hould  have  money  with 
them,  I  think,  otherwife  it  were  needlefs ;  fo  that  by  my  opinion  they 
cannot  compeU 

Dolben  Juftice.  In  the  cafe  of  Rex  v.  Gilliflower  (</),  before 
Foster  Chief  Juftice^  it  was  refolved  that  they  were  compellable, 
and  Foster  declared  that  it  was  fo  refolved  in  the  beginning  of 
Ki/ig  James's  reign:  in  the  twelfth  year  of  Charles  the  Firft,  Hut- 
ton  and  Croke  declared  it  for  law  at  Derby.  In  Pyne^s  cafe  fe- 
veral  of  the  judges  did  tell  me  that  they  were  of  a  different  opinion, 
and  I  think  the  practice  is  according  to  the  law, 

Gregory  Juftice.  The  inconveniences  will  be  greater  the  other 
way  by  mighty  taxes  \  if  a  fervant  be  diforderly  the  houfe  of  cor- 
reoion  will  reach  him. 

jEvRES  Juftice.  Where  a  ftatute  gives  a  power  it  gives  all  that 
is  neceffary  to  that  power,  the  juftices  have  power  to  difcharge  the 
apprentice ;  I  take  it,  they  have  diftin6l  powers,  they  may  bind  to 
hufbandry  by  compulfion,  but  not  to  others  without  money. 

(tf)  da1to]i*s  Jaftice,  page  231.  (r)  Hilary  Term,   14  &  15   Car.   2. 

(^)  1  Show.  193.      3  Keb.  516.  628.        i  Sid.  99. 
€36.686.854.  {d)  Hilary  Term,    14  ft   15  Car.  1. 

Raym.  65.     i  Lev.  84. 
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^  Holt  Chief  Ju/Kce.  Then  in  hufbandxy  only  they  can  bind  by 
coanpulfion. 


DoLBEN  yujlici.   In  the  fixth  year  of  Charles  the  Firil^  it 
queftioned,  whether  an  apprentice  may  be  impoTed  on  a  cUrgymam^ 
.  and  all  the  judges  in  England  gave  their  opinion  for  it  (/) 

But  the  order  was  quafhed  becaufe  made  by  the  feffions  mginalfy^ 
and  not  by  appeal. 

And  HotT  Chief  Juftice  faid>  becaufe  it  was  not  in  hufbandry : 
but  by  all  the  other  judges,  U  parte  ejl  campellabU  alprerukr  un  op* 
prenttce^  cu  al  meins  en  hufbandry.  {f) 


U)  Dalton^i  }oftiee»  edit  x6i7yp.2}ft{ 
and  m  Sir  Bulftrode  Wliitlock*t  Memoirt» 
ptge  16$  and  io  %  BaHt  Rep.  ^i  to  3589 
ait  moft  of  the  refolutioiil  that  aie  io  Dil- 
ton*f  Juftice. 

(/)  The  order  wai  qnaihed  becaufe  it 
did  not  appear  that  the  aopreotlce  waa 
hound  to  bufiandry^  S.  C.  Cirth.  95.  or 
hecaufe  the  chnrchwardeni  were  not  men- 
tioned in  the  order*  S.  C.  3  Mod.  171. 
S.  C.  Holt  570.  S.  C.  Foley  203.  or  be- 
caufe it  wu  made  originally  at  feffiony 
S.  C.  Comb.  166.  Bot  all  the  reportera 
agree^  that  the  TnasB  junsat,  ctatrm 
Holt  Ch.  J.  were  of  opinion,  that  the 
43  Elis.  €.  a.  £  5.  haring  empowered  the 
churchwardens  and  overfeersi  wtdi  the  af- 
fent  of  tiva  jufticety  to  bind  parifli  appren- 
tices, **  where  they  fliall  fee  convenient  $** 
an  order  for  this  puraofe  is  cOmpoUory  on 
the  mafter.  See  alfoRa  ▼.  Steers,  x  Bott  s 
P.  L.  54a  notis.  Rex  t.  Crofs,  Comb. 
289.  Rex  T.  Fleet,  Cald.  31.  to  the  fame 
tSc&i  and  the  ftatute  of  8  4e  o  Will.  3. 
c.  30.  f.  5.  which  enaded,  **  uiat  when 
*<  any  poor  children  fliall  be  appointed  to 
"  be  bound  apprentices  puiiiiant  lo  the 


«  43  Elif.  c.  C  the  mafter>b«//r«r«r«r  and 
^'  provide  for  them^  according  to  the  in- 
**  denture  figned  and  confirm^  by  the  two 
^  juftices,  and  alfo  execute  the  certtficace 
'*  of  the  indenture^  on  penalty  of  tcm 
**  POOMns,**  has  removed  all  doubts  upon 
this  fiibjed;  i  Salk.  67.  Rex  r.  Gould» 
6  Mod.  163}  and  this  compalibry  power 
has  been  held  to  extsnd  to  perfoes  occupy- 
ing  lands  in  the  parifli,  although  they  do 
not  rcfide  there.  Rex  ▼.  Clapp,  3  Term 
Rep.  X07.  Rex  t.  Tunftead,  3  Term 
Rep.  513.  and  feemingly  to  a  perfon,  al- 
though he  is  neither  an  inhabitant  or  occu- 
pier within  the  pariflu  Rex  v.  St.  Mar- 
garet's, Lincoln,  Burr.  S.  C.  728*  Rex  t. 
St.  Nicholas,  Nottingham,  %  Term  Rep. 
yafi.  The  feffions,  moreover^  are  to  judge 
whether  the  mafter  appointed  by  the  over- 
feers  is  a  proper  perfon  to  be  compelled  to 
take  the  appientice,  8  &  9  Will.  3.  c  3a 
f.  6.  Mincnamp*s  cafe,  Salk.  491.  Rex 
▼.  Saltern,  EafterTerm,  14  Geo.  3.  i  Bott. 
P.  L.  555.  pi.  791.  It  feems,  however, 
that  a  mafter  is  not  compellable  to  receive 
an  apprentice,  except  under  the  43  £11^ 
c  ft.  Rex  T.  Ificvilian,  a  Stra.  ia68L 


Cafe  77.  Duppa  againft  Gerncrd. 

Trinity  Term,  1  Will,  bf  Mary,  R$a  ix. 

TfllrrsCay""  C  FECI  AL  aaion  of  the  cafe  for  fees  for  being  knigbtcd,  as  a  cuf- 
inainuintfj7i»^-         tomarv  duty  upon  the  debif  et  confuet*  fore  folut*  and  an  indebi^ 

Jit  for  the  fee  f^fus  for  (o  much  in  that  manner  due  for  his  fScc,  as  fuch  an  officer, 

fnmV^^on  ^^'    Demurrer  to  the  declaration,  and  jud^ent  for  the  plaintiff^ 

who  accepts  according  to  the  cafe  of  the  fame  plaintin  againft  Stephens  in  die 

knighthood.  Common  Pleas  fome  years  fincc, 

S.  C.  Garth.  95. 

S.  C.  C&ffib.  163.    S.  C.  Hoh  584.    I  Danv.  a6.  pi.  15.    Dougl.  7^8. 
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Breas  againfi  Bafpoole. 
Trinity  Ttrm,  I  ^ill.  ^  Maryy  Rail  22. 


Cafc7». 


pONSIDERATION  paft  is  not  tnver&ble,  agreed  without  ConadentSo. 
^  much  debate,  on  afumpjit,  ^c.  V^"^ 


Ante  5a 


Brandling  againfi  Milbank.  , 

Eajier  TVrw,  4  Jac.  2.  RM  316. 

17  RROR  upon  a  judgment  in  the  Common  Pleas  in  debt  upon  a 
bond  againft  an  heir.    He  pleads  payment  by  his  anceftors ; 
judgment  general  is  given  agunft  hinu 

HoiL  argued,  diat  this  is  ill.  The  cafe  of  Davis  v,  Pepyes  in 
FUw,  440.  was  never  adjudged.  In  the  cafe  of  Qothwaiby  v. 
Qotbwathy^  1  Cro.  437.  held  that  twi  iJifaSlum  pleaded  to  annuity, 
brought  againft  an  heir  upon  the  deed  of  his  anceftors,  will  not  pro-^ 
ducea  general  judgment;  and  in  the  cafe  oiBwr^er  v.  Rivilt^  rap. 
153.  that  C2^e  of  &avis  v.  Pefjes  is  denied  to  be  law,  and  fo  is  it  in 
Jms  88. 

And  of  this  opinicm  was  Dolbin  Juftice  ftrongly,  and  that  there 
was  no  reafon  why  an  heir  ihould  be  more  charged  upon  fuch  a  plea 
than  an  executor. 

♦  Holt  Chief  Juflice.  An  heir  is  bound  expre(sly  by  name;  an 
executor  only  repreients  the  perfon  of  the  teftator  (a),  and  upon  Nil 
iicit  a  general  judgment,  {b)  and  fo  are  feveral  cafes,  2  RoUs  Abr.  tiu 
^  Heir^'*  and  a  fpecial  judgment  would  have  been  erroneous,  unlefs 
prayed  by  the  plaintiff. 

And  by  him/Gregory,  and  Eyres  Jujlices^  (againft  Dolbin's 
opinion)  judgment  was  affirmed. 


Cafe  79^ 


In  debt  tgwoA 
an  heir  on  the 
bond  of  bit  an« 
ccftoFi  if  he 
plead  payment 
by  hit  anccfior* 
and  it  is  found 
a^lnft  him»  the 
judgment  ihaU 
be  againft  him 
gcnmlly. 

S.C.Comb.i6s. 

Plowd.  440* 

Dyer  149.  S73- 

344- 

%  RoU  Abr.  70^ 

%  Leon  II. 
Cartb.  93. 
1  LcT.  ift* 
t  Lev.  1S9. 
Cro.  Eliz.  691. 

% 


[79] 


U)  Perrott  T.  Auftin,  Cro.  £1js>  252. 
S:^  tide  3  Burr.  1383. 

(»)  By  3  &  4  Will.  &  Mary,  c.  14.  f.  6. 
<*  Where  any  adion  of  debt  upon  any  fpe- 
<<  c'.ilcy  »  brought  againft  any  beir^  he 
'(  may  plead  run  per  difctnt  at  the  time 
«  of  ibe  orij^inai  writ  brought  or  bill  filed 
«  againft  him)  and  the  pUintiflf  may  re- 
I'  ply  that  he  had  landi,  tenementsi  and 
"  hereditaments  from  hli  anceftor,  before 
^  the  original  writ  brought  or  bill  filed ; 
^*  4 ad  if,  upon  iiliie  joined  thereon,  it 
f  ^  iiall  be  foaad  for  th«  plaintifif^i  the  jury 


*  /hall  enquire  of  the  Taltic  of  the  landt^ 
&c.  (o  defcended,  and  thereupon  judg- 
ment (hall  be  given  againft  fuch  heir, 
and  execution  to  the  value  of  the  land  as 
if  the  fame  were  hit  own  proper  debt. 
But  if  judgment  be  given  againft  fuch 
heir  by  confeifion,  without  confciSng 
mffitt  defcended,  or  upon  demurrer,  or 
nihil  dicit,  it  Aall  be  for  the  debt  and 
damages,  without  any  writ  to  enquire  of 
the  lands,  tenements,  or  hereditaments 
fo  defcended.**-— See  i  Barnes  329.  Bul- 
la N.  P.  176^ 
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Cafe  8o. 


Covenant  liet  on 
the  word%**  de- 

breach  be  aflign- 
cd  that  the  co- 
Tenant  or  tnd 
snotber  by  hit 
command  en- 
tered J  a  plea 
traveriing  the 
tntrf  undo  et 
firwm  it  good. 

S.C.  Salk.137. 
a  C.  Comb.  163. 
S.  C.  Carth.  97. 


Coleman  againft  Sherwyn. 

Hoc  Termho^  Moorb  Forney. 

r]  OVEN  ANT  on  the  word  ^  Dendfe:*  Breach  that  the  de- 
^^  fendant,  and  anodier  by  his  command  did  enter,  &c.  The  de- 
fendant in  his  plea  traverfes,  absque  hoc  that  the  defendant  and  the 
other  did  enter  modo  et  format  &r.    Demurrer. 

Plea  argued  to  be  ill,  becaufe  if  either  did  enter  it  is  a  good  breach, 
and  therefore  the  traverfe  is  ill .  • » • 

£  CONTRA  it  is  a  joint  covenant.  Three  demife,  and  none  have 
any  thing.  Covenant  ought  to  be  brought  againft  all  of  thenu 
Tney  fay  that  the  defendant  and  two  more  let  the  land  bjr  deed  poll, 
and  aver,  that  L  S.  was  feized  in  fee  and  fo  by  their  own  (hewing 
there  was  no  eftate;  now  the  covenant  in  law  muft  be  fixed  upon 
fome  eftate,  and  fo  is  Warfs  cajty  i  RslU  Abr,  520. 

The  Court.  The  cafe  of  J%Ufr  v.  Taylor  in  HAirt  {a)  is 
expreis,  that  covenant  lies  upon  the  word  dimfiy  and  fo  is  /V/z- 
berhirU  tif  "  Cevenant^^*  if  the  leffor  himfelf  do  enter,  &c.  As  to 
the  odier  point :  three  do  demife,  one  enters ;  this  is  well  enough, 
for  it  is  his  own  a£t,  and  in  conftruAion  each  did  demife ;  it  is  a 
general  covenant  as  to  their  own  a£h,  and  the  traverfe  is  good,  for 
he  traverfes  it  as  the  breach  is  laid,  and  in  a  fpecial  ifliie  you  need 
not  iay,  nee  eorum  aliqussy  as  you  muft  upon  a  general  ilTue. 

And  THE  Court  did  accordingly  hold  both  declaration  and  plea 
to  be  good,  and  therefore  the  demurrer  ilL  Judgment  for  the  de« 
fendant. 

(a}  Hob.  11.    I  BrownL  13. 


Cafe  81. 
*[  80  ] 

Sereral  outlaw- 
ries of  the  plain- 
tiff cannot  be 
pleaded  in  abaoe- 
ment 

S.C.Comb.i6i. 
S.C.  Carth.  8. 
S.  C.  Holt  543. 
Tbeol.  Dig.  Bk. 
15.  c  J. 

42  Ed.  3.  pi.  19. 
Lutw.  1593. 
Hob.  249. 


•  TreviUian  agaitifi  Seccombe. 

Trinity  Tcrrn^   3  Jac.  2.   Roll  jSS. 

/^ASE.  The  defendant  pleads  feven  feveral  outlawries  of  the 
^^  plaintifF  in  feveral  a^ons  in  abatement ;  and  to  this  the  pbuntiiF 
demurs. 

And  urged  that  it  was  ill,  and  that  doublenefi  of  plea  is  a  iault  in 
all  pleas  in  abatement  as  well  as  in  barr. 

E  contra  urged  per  Tremain,  that  in  Eafter  Term,  2$  Car.  2. 
againft  Faugban  in  this  court  {a)^  two  outlawries  were  (beaded  >  and 
upon  his  importunity  adjomatur. 

Though  PER  Curiam,  you  may  as  well  plead  twenty  feveral 
excommunications)   whereas    any  one    diiablesj   fuppofe  one  of 


(j)  EaOer  Tcrmi  %%  Car.  %  Roll  25. 


tho 


Michj^lmas  Term,  i  William  &  Mary,  in  B.  R.  79 

Ae   outlawries   be  ill    pleaded,  who  fhall  have  judgment:    Sed   Tsitilliam 
4tdjomatur.  {b)  S^ccTmbe, 

(£)  Afterwards  jodgmeat  was  given  that       city.    S.C.  Carth.  8.      S.  C.   Holt  543. 
iIk  dcfbuUat  ihould  anfwera^er  for  dapli-       S.  C.  Comb.  i6a. 


Sympfon  againfi  Inhabitants  o(  Penryib,  &c.  Cafe  82^ 

r\ISTRINGAS  for  throwing  down  fences,  &c,  quaflied,  becaufe  Thaemuft  he 
^^  there  were  not  fifteen  days  between  the  te/ie  and  return.    Then  fj"/"jhc^/*ifo  ' 
moved  to  be  amended:  But  per  Curiam  all  miftakes  in  not  fol-  anrSiemurm 
lowing  of  inftni£Bons  are  not  amendable  by  the  ftatute  of  8  Hen.  6.  of  ^  di/lringoH 
c.  12.  but  fuch  only  as  are  proper  to  arife  from  the  direftion  of  the  °°/ "^J^^''* 
party  i  as  ^  debet  et  detlnet'*  whe/e  it  ought  not  to  be,  is  not  amend-  this  rcfpea  ii* 
able :  the  te/le  of  an  original  is  not  amendable,  becaufe  it  is  not  noc  amendable, 
form ;  and  becaufe  it  is  not  from  the  inftrudion  of  the  client,  but  a  Co.  Lit.  134. 
miftafce  of  the  law.  And  denied  to  be  amended.  In  I  Roll  Abr.  200.  '^**~**  ^'8-  ^^ 
^.  34.  a  writ  of  entry  tefled  14  February,  returnable  o£iabis  pur*  not  ^  uit^j'j^, 
amendable^  (a\  Lutw.  25. 

6  Mod.  146. 
1  Salk.  63.    a  Wilf.  1x7.    Barnes  76. 4X>9.    Stra.  765. 
« 

(if)  See  x6  Car.  i.  c  6.  and  24  Geo.  2.  c.  48. 


Chamlet  and  bis  Wife  againfi  Griffin*  Cafe  %^ 

r^ASE  for  words  fpoken  at yk;^r^///Wj.     And  moved,  in  arreft  %ifintireda- 

of  judgment,  that  fome  were  not  actionable.     Hooper  prayed  mages  may  be 
judgment,  becaufe  admitting  that,  yet  if  the  latter  words  are  of  the  jS'fome'***'*** 
iame  (enfe  explanatory  of  the  former,  it  will  be  well  enough,  though  of  them  are  not 
ofthemfelves  they  are  not  aftionable ;  and  that  was  the  difference  •^ionabic. 
in  the  cafe  cSJaxon  v.  Tanner  in  Cro.  Car.  236.  {a)  adjournal —    i  RoII  Abr.  57^ 
^^e  de  hoc.  Moor  141. 

10  Co.  130.132. 
CiaEfis.  329.787.  Cro.  Jac.  1x5. 143.  2  Bac.  Abr.  7.  2  Com.  Dig.  624.  Doug).  377.  730.  3Tera 
^433- 

(tf)  See  alTo  Penfon  t.  Oooday,  Cro.  Car.  327. 


Bickerftaff 
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In  debt  on  »  4?  r\EBT  on  thc  ftatute  of  tythcs,  the  2  &  3  Edw.  6.  c.  13.  Per 
3Edw.6.  C.13.  A-'  CuJiiAM,  tko  need  of  a  cttpiatur^  becaufe  it  is  not  tranfg*  et 
U^S^  contempt.  Notwithftanding  Beecher's  cafe,  8  Co.  $%.  {a)  In  the 
againft  the  de-    Cafe  ot  OUfiild  V.  Lify  intuibitants  of  frttherliyy  held  well  enough 

tadant.  without  it  (*.) 

Cio.  Jac  34s.    1  Roll  Abr.  aaj.    4  Com.  Dig.  «  Leett"  (E.  S.) 

(4)  Jenlc  1S3.     Cio.  Jac.    »ii.      i  titfaaion  of  i%  (ball  pay  61.  S</.  on  tlie 

Daav.  Abr.  47a.  jadgnent^  which  Aall  bc^  allowed  him  in 

(^)  And  by  c  ft  6  WiIL  ft  Manrt  C  is.  co(h  s  and  fince  thia  ftatute  no  fine  or  cm-^ 

in  trefpafi,  ejeament)  aflaolt*  or  nlfe  im-  ftatur  ia  entered  in  the  lUog*t  Bench ;  and 

priionmentf  no  fine*  or  cafwitmr  ff  fine^  10  the  Common  Pleaa^  the  entry  is  ^  tTJfU 

Ihall  be  charg^  but  the  pliintiff»  in  fa-  difnt  fuia  rtwatHiwrfnftaftum.  Saik.  54. 


Cafe  8  c.  Bradihaw  againft  Swanfton. 

Prohibition.  PROHIBITION  denied  in  a  fuit  for  tythes  on  fuggeftion  of  a 
s.  c.  Carth.  70.  ^   cwi^ofition^  for  PER  Curiam,  the  law  hath  been  taken  other- 

S.  C.  Holt  671.       'r 

yelT.94.    Cro.  ^"^' 

Elis.18s.s49.    Cro.  Jac  137.     Hob.  176.     a  Roll  Abr.  63.     Raym.  14.     ALer.i4.     Doogl.  37$. 

X  Term  Rep.  552.    %  Term  Rep.  473. 

Cafe  86*  Parker  againft  Gage. 

Heriotfervice  'T'ROVER,  -On  Not  euiltjr,  a  trial  before  Chief  Justice 
more  my "Ef  HoLT.    The  queftion  being  about  an  horfe,  fcized  for  a  beriot. 

^iJLoutof  the  Held  by  Holt,  that  either  beriot  firvice  or  heriot  cuftom  is  feizable 
manor ;  but  not  ofF  the  manor,  becaufe  it  lies  en  prender  \  an  heriot  fervice  is  founded 
b^^**^****  on  ancient  tenure,  Kfuit  heriot  referred  by  deed  cannot  be  taken 
s!c.  Holt  337.  off*«n»anor. 

27  AiC  14.  8  Hen.  7.  pi.  xa  Flow.  96.  Cro.  Car.  260.  Co.  Lit.  r49.  8  Co.  105.  %  Bro«rnl.  S94. 
Kely.  167.  X  Salk.  356.  a  Mod.  93.  %  Saund.  167.  %  Com.  Dig. «  Copyhold*'  (K*ii.)  (K.  25.)  and 
fee  the  cafe  of  Ofboume  v.  Steward^  Lutw<  1 366.     3  Mod.  130. 

Cafe  87.  Saundcrfon  againft  Nichollc. 

In  debt  the  plea  TJ  PON  cvidcnce  ruled  by  Holt  Chief  Juftice^  that  in  debt^Zrn^ 
tSptmeadmutt-  ^^  adminiftrovit  admits  the  debt,  but  otherwife  in  an  a£tion  on  thc 
fhnebt'**bit'     ^^  or  in  art  indebitus  ajfumpftt^  for  there  the  plaintiff  muft  prove 

not  in  sjiimffi.    the  debt. 

What  evidence        And  per  HoLT  Chief  Juftice^  in  proof  of  a  pluu  admniftreroit^  if 
may  »>«  Riven  on  ^^  aftioH  be  debt  on  a  bond,  and  you  offer  payment  of  a  bond^  oa| 
pUnt  admmi/ira-  ^^^^  adminiftrovit^  proof  muft  be  it  was  a  debt  by  bond,  that  it  wat| 
s  c  Holt  -JO     ^^^  ^^^  delivered ;  but  to  debt  on  fim'ple  contraft  you  need  onl 
cowLit.  283.^^  prove  payment,  becaufe  if  no  bond  ic  is  a  good  adminiftration  in  thr 
a£lion. 

6  Hila 
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The  Firft  of  William  and  Mai/,, 
THE    KING*8    BENCH. 


^mmmtmm^mmm*^ 


8it  JoHS  Holt,  Knt.  Chief  JuJHce. 

Sit  William  Dolben,  Knt. 
Sir  William  Gregory, 
Sir  Giles  Eyres, 


OLBEN,  Knt.    1 
REGORY,  £«/.  [jl^W/. 
S,  A«/.  J 


Sir  George  Treby,  Knt.  Attorney  Generals 
Sir  John  Somers,  Knt.  Solicitor  Genera/. 


Thurfby  i^ainjt  Hdburt.  q^  H 

DSBT  on  a  bond  widi  conA'tion  to  perform  an  award.    The  UwMMom 
award  is    that  the  defendant  AmU  feal  and  eiiKute  a  bond  nraidtbatgm 
wkh  fiiretics  of  tbe  oenalty  of  two  hundred  pounds,  for  payment  'T^J^I  f*** 
ef  one  hundred  pounds,  and  thereupon  die  plaintiiF  to  releafe.    On  /^^^tke 
«  Nul tiil mwarf'  pleaded,  the  breach  affigned  was  that  the  do*  odMriluUifv. 
iiBiMhnt  did  noi  becooie  bound.    Verdi^  for  the  plakitiE  ^^  '^  ^<^ 

SxE  Faakcis  PiMBauTON  Birisanf  moved  in  arreft  of  judg.  ^S'-^-** 
ment  that  there  was  no  good  award,  fofthat  it  was  voids  being  con-  hitmn^i^^ 
cemingtheaftof  aftrai^ef*  thtotheria 

^  ^  bound  coiffe^. 

las  >«•*•  ST*-  S.  C.  Cvth.  M.  Sm  tha  Year  BmIu,  xg  Edw.4.  pi.  i.  tS  fidw.  4^  pT,  *•• 
Cm.  Ifia.  41^  I  Roll  A^.  f .  |  Roll  Rep.  ayo.  2  Lev.  6.  3  Leoa.  6a.  xa  Mod.  ito.  to  MM. 
S05.    IMolaxs*    Cony,  it)^    L4  Raj.  iij.  246.    Rydoa  Awardi,  i66» 
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Tbvisbt  Per  Curiam.  It  is  void  only  as  to  die  furetiest  but  good  (b  as 

HamIort.     ^  ^^^^  *^  P^*^  ^^  become  bound. 

An  award  M  Pemberton  Serjeant.  Then  it  is  only  an  award  on  one  fide^  for 

•nefide«ni7  it.  ^^  rdcafc  IS  not  to  bc  given>  but  upon  (ealiag  fuch  bond,  and  fiich 

^^'  bond  with  fureties  never  being  to  be  fcaled,  there  is  not  to  be  any 

releafe,  and  confcquently  the  award  void;  and  cited  the  cafe  of 

Barnes  v.  PairchiUy  in  i  Roll.  Abr.  259.     Award  that  A.  and   his 

fon  &ould  pafs  an  eftate,  and  that  eight  pounds  (hould  be  paid,  &c  ; 

and  in  arreft  of  judgment  held  ill,  becaufe  void  as  to  the  fon  being 

no  party;  and  that  being  the  confideration  why  the  money  was  to  be 

paid,   and  the  money  being  to  be  paid  in  confideration   of  iuch 

aiTurance  the  award  is  void,  though  there  be  other  confideration  om 

both  parts  in  the  award. 

And  PER  Curiam  the  principal  cafe  ftayed  till  moved  on   the 
other  fide.     Vtdepoftea.  {a) 


{a)  In  S.  C.  Cardiew  1599  it  is  faid  that 
judgment  wai  given  for  the  plaintiff,  for 
that  althoogh  the  award  was  void  as  to  the 
fmret'uSf  they  being  ft  rangers  to  the  fubmif- 
iion,  yet  that  the  defendant  was  thereby 
obliged  to  gin  his  own  bondf  and  the  plain* 
tifFy  on  fuch  bond  being  deiiveredi  to  give 


th9  reUafit.  B«t  S.  C.  3  Mod.  273.  fmj% 
that  the  Court  held  the  award  void,  becanfe 
if  the  defendant  did  not  give  a  bond  «prr^ 
fttretkt,  the  plaintiff  was  not  bound  to  make 
a  releafc^  aad  fo  the  award  watonly  oe  «■« 


♦  ICing  agairifi  DilHftoH. 

Hilary  Term^  2if  i  Jac.  2.  RqU.  494* 

p^  R  R  O  R  on  a  judgment  upon  a  fpecial  verdi A  in  ejefiment  in  the 
^  Common  Pleas.    It  was  now  argued  by  the  judges  feriatim* 

Eyres  Jujlice.  The  point  is  whether  %A«  Freeman  the  infant 
be  bound  by  this  cuftom  fo  as  to  make  a  (eizure  or  forfeiture.  T"he 
Court  of  Common  Pleas  have  adjudged  it  for  the  defendants,  and  I 
think  well,  and  that  judgment  muit  be  affirmed.— -First,  I  take  it 
that  we  cannot  intend  this  feizure  found  in  this  fpecial  verdifl  mij 
otherwife  than  as  an  abfolute  forfeiture,  and  not  a  temporary  one  ; 
"<  three  proda-  ^bere  is  no  qualification  found,  for  we  muft  intend  it  as  they  have 
•*  mations  at  found  it ;  they  are  two  diftind  cuftoms  in  their  nature :  it  is  true^ 
a  reafonable  intendment  is  to  be  made  upon  a  verdi^  but  that 
muft  be  where  nothing  is  found  to  impugn  it,  Hoh*  162.  and  the 
cafe  of  Morice  v.  Princey  Cro.  Car*  $11.  is  exprefs  that  wc  can-* 
not  intend  any  thing  otherwife  than  they  have  found  it  j  as  demand 
and  denial  of  rent  round  (ball  not  be  intended  upon  the  land :  the 
fame  is  in  2  Rolls  Abr.  608.  In  AJhfield's  cafe^  Jones  157.  an  infant 
copyholder  makes  a  feomnent  in  fee,  it  is  no  forfeiture  at  all,  but 
when  he  pleafes  he  may  enter.    If  the  cuftom  had  been  exprcisly 


Cafe  89. 
*[83] 

A  cuftom  of  a 
manor^  that  **  if 
**'  a  furrender  be 
'<  made  of  a  co- 
«*  pyholdtene- 
<*  inentt  to  the 
**  afe  of  aoo* 
<^  (her  and  his 
*^  heirsiaad  he 
**•  do  not  come 
■«  in  to  be  ad- 
««  mitted  after 


•*  three  courts, 
«<  the  bailifFof 
**  the  manor 
**  may,  bycom< 
•<«  mand  of  the 
<*  lord  fclzc    ' 
«  fuch  tene- 
'«  mentasfor- 
•«  fcitcd,"  does 
Dot  bind  an  in- 
fant. 

S.  C.  Ante  31.  S.  C.  3  Mod.  iix.  S.  C.  Salk.  3S6.  S.  C.  Holt  15s.  S.  C.  Comb.  itS.  S.  CL 
Cirth,  41.  S.  C.  I  Lut.  765.  S.  C.  N.  Lut.  ajS*  2  Inft.  382.  8  Co.  100.  Cro.Car.  7.  .  Jonea  1 57. 
Lirch.  199.  Cro.  Elia.  3Si«  i  Leon.  166.  a  Leon.  139.  ^Leon«m.  ft  Vern.  340.  ^7.  537.. 
Corny.  7 1 .  84,  10  Mod.  X45.  1 1  Mod.  iS.  53.  57.  la  Mod.  123.  Ptec.  Ch,  568*  |  Potr  Wmt.  1 51. 
309.  35X.    Sera. 94. 168.  654.    Ld.  Ray.  777. 1 145.     i  Peer  Wms.  16.  ftSo. 
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found,  diEt  if  an  iniant  or  man  of  full  age  do  not  come  in  it  (hdl  ^^^^ 
be  a  forfeiture,  this  had  been  good,  for  an  exprefe  cuftom  may  bind  i>„,j.^iT«ir» 
an  infant ;  and  fo  is  Seeme^s  cafe^  i  Leon*  266.  of  the  lord's  appoint-* 
ing  one  to  receive  the  profits  during  non-age :  fo  it  is  in  the  cafe 
of  an  office,  a  condition  exprefs  will  bind  an  infant.  Whitting'- 
hanCs  cafe^  8  Co,  ^.  So  Co.  Lit.  I46.  Infancy  (hall  be  ilo  privilege 
where  the  public  repofe  of  the  realm  is  concerned,  or  againft  the 
king.  The  queftion  is  Only  whether  this  cuftom  as  here  round  ge- 
neradly  will  bind,  or  doth  extend  to  an  infant^  and  I  think  it  doth 
not^  becaufe  he  is  not  by  exprefs  words  within  it.  Firft,  the  rights 
of  infants  are  much  favoured,  Co*  Lit,  246.  and  the  reafon  is  the 
prefumotion  in  law,  diat  the  infant  doth  not  know  his  right.  An 
infant  &U  have  his  age  in  a  cejfavit ;  that  1  think  is  the  better  opi-^ 
nion  upon  comparifon  of  the  books,  though  fome  feein  againft  it^ 
2  Inft.  401.  9  Co.  85.  Co.  Lit.  38b.  It  is  true^  in  fome  cafes  an 
infant  bath  no  privilege,  as  in  cafe  of  church,  life,  and  liberty^  Co. 
Lit.  233,  ^34.  Where  the  ftatutes  give  ti  remedy  by  an  ♦  adion  ♦  f  gx  1 
he  is  b^Lin<^  otherwife  where  an  entry  is  given,  as  in  cafe  of  the  *-  ♦  « 
ftatute  of  tfiortmain.  A  general  cuftom  fhall  not  bind  an  infant. 
All  cuftoms  are  to  have  a  reafonable  intendment^  as  if  a  cuftom  be 
for  an  infant  to  make  a  feoffment,  an  infant  tenant  in  tail  cannot 
do  it,  but  only  a  tenant  in  fee-fimple,  i  Rolls  Abr.'^f)^.  Telv.  i* 
Cr9.  Eliz.  679*  Remainder  man  not  bound  by  the  cuftohi^  becaufe 
it  muft  be  taken  ftri(^ly.  In  Sir  Richard  Lechford's  cafe^  8  Co.  99. 
the  cuftom  is  to  be  intdhded,  ib  as  the  heir  be  of  full  age,  found 
memory,  and  out  of  prifon.  Infants  are  exempt  by  reaifonable 
conftniiftion  out  of  fbtutes,  though  within  the  general  words,  St^ 
Merton^  cap.  6*  StTweWs  cufi^  Plowd.  364.  Infant  is  not  within  the 
meaning  of  die  cuftom,  he  is  not  widiin  the  words  of  it }  for  that 
is  for  thofe  that  had  a  right  to  come  in  after  fuch  a  furrender» 
Now  the  infant  was  not  the  man  who  hal  the  right  to  come  in 
then,  but  the  father.  He  is  here  found  to  have  no  other  title  than 
that  of  fon  and  heir  to  his  &then  A  copyhold  fhall  difcend  ac- 
cording to  the  common  rules  of  the  law,  unlefs  particular  cuftom 
alter  and  cxrder  it  otherwiie,  and  therefore  the  iniant  is  not  within 
cither  meaning  as  to  a  temporary  or  abfolute  forfeiture.  Infant  is 
not  within  odier  cuftoms^  and  fo  i&  AJfiz^  5*  i  RolU  Abr.  567^ 
^oncs  157.  Naj  92*  There  is  no  neceifity  to  conftrue  the  infsuiC 
within  this  cuftom,  there  being  no  prejudice  to  the  lady  of  tho 
manor  ;  for  it  is  not  found  that  the  lady  was  to  have  a  fine^  and  we 
cannot  intend  it  being  matter  of  fad  not  found  by  the  jury,  and  no 
fine  is  found  to  be  due ;  the  lady  wants  not  a  tenant,  for  till  ad- 
mittaoce  the  furrenderor  continues  tenant,  and  from  him  fhe  is  to 
have  her  rights  and  fervices,  Cro.  Eliz*  346.  Teh.  16.  I  take  ^/V  ' 
Rictard  Lechford's  cafe  to  be  exprefs,  for  pur  cafe  is  in  the  nature 
of  a  difcent  as  theirs  was,  ours  is  ftronger ;  there  the  alteration  wad 
by  the  a&  of  God,  to  which  fhe  lord  of  the  manor  waS  no  way  privyi 
but  here  it  is  by  their  own  concurrence!  viz.  accepting  die  fur- 
render  :  die  cafe  of  Rumney  v.  EveSy  1  Leon.  100.  is  exprefs,  that 
an  infiuit  is  not  bound  to  come  to  any  court  for  admittance  during 
^  ooo^age*    The  iSune  in  the  Q2S^  01  Anderfon  v*  Heywoody  3  Leon.  .  * 
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Km*        2li.  I  am  ^  to  deny  the  opinion  of  Justice  Williams  in  Cr^icy 
D     *'  ^^     which  \%  an  opinion  •tiur^  and  to  which  the  other  judges  fpealc  no- 
itbHTo  .    ^-       j,^^  I,  j^  aienticm«l  by  Cr^$.    I  conclude  the  judgment  in 
the  Common  Heas  it  well  giren. 

•  r  g^  ]        •  Grboory  Jif^ici.  Whether  the  right  of  the  infent  be  for- 

feited by  reafon  of  his  non-claim  is  the  queftion :  and  I  conceive  his 
right  is  not  forfeited.  If  the  furrenderee  die  before  admittance,  the 
heir  (hall  have  the  land,  2  Sid.  37.  6i.  Blunt  v.  Qtrk^  the  heir  hath 
fuch  a  right  to  keep  the  pofleffion  againft  die  lord,  that  he  cannot  be 
removed  till  he  do  fome  afi  to  forfeit  it :  the  intereft  of  the  fur- 
rendcror  is  bound  by  the  prefentment  of  the  furrender  in  court  j 
his  intereft  is  determined  by  the  prefentment ;  for  till  then  it  is  no 
conveyance ;  but  after  prefentment  die  lord  is  bound  to  take  notice 
V  of  it :  and  it  lies  not  in  the  power  of  the  furrenderor  to  do  an^  a£t 

to  weaken  his  furrender.  And  fo  is  Burgoim  v.  Spoldingy  Cro.  Car. 
283.  and  in  i  Rolls  Ahr.  500.  it  is  laid  the  cftate  remains  in  the 
furrenderor  till  prefentment ;  and  from  thence  he  inferred;,  that  after 
prefentment  it  was  in  the  furrenderee,  becaufe  the  lord  was  bound 
to  admit  according  to  it.:  ^^tre  confequentiamy  car  U  Uy  ejl  autrt^ 
nunU  and  fo  agreed  by  all  me  other  judges*  Here  is  nothing  but 
the  tide  of  the  in&nt  concerned  in  the  queftion,  fo  that  here  the  in- 
fant being  the  perfon  concerned  by  reafon  of  fuch  his  infiuicy  is  not 
to  be  prefumed  able  to  profecute  nis  claim ;  he  cited  Noy  92.  yones 
I57«  of  an  in£mt's  feofiment  not  making  a  forfeiture :  and  if  volun- 
lary  aAs  ihall  not  prejudice  an  infant,  much  lels  fhall  an  omiffion 
damage  him :  here  is  a  cuftomary  risht  defceoded  to  him,  and  the 
jury  have  expre&Iy  found  it  (b,  and  merefore  an  in£uit  cannot  rea- 
tonably  be  prefumed  within  the  cuftom* 

DoLBiN  yuftUe,  The  judgment  ought  to  be  aiSnned.  Copy- 
hold lands  are  furrendered  out  of  court  tothe  ufe  of  one  Freeman  and 
his  heirs.  Freeman  dies  before  the  next  court,  then  the  furrender 
is  prefented,  and  the  infant  does  not  come  after  three  proclama- 
tions, and  dien  the  cuftom  is  found,  &c.  The  queftion  is  whether 
an  infant  be  bound  by  this  cuftom:  and  I  take  it  the  infant  is  out  of 
it  by  the  reafon  and  conftrudion  of  the  law }  and  I  cannot  agree 
with  my  brother  Eyre,  that  a  cuftom  to  bar  an  infimt  expreisly 
would  Dind  him,  fori  think  it  would  be  void :  but  that  is  not  our 
cafe.  This  is  agreeable  to  the  reafon  of  die  law  in  other  cafes  ;  a 
fine  at  common  law  barred  all  people  that  did  not  claim  within  a 
year  and  a  day,  but  an  infant  was  excepted:  I  argue  from  the  reafoA 
of  that  cafe.  It  is  the  juftice  of  the  common  law  to  privilege 
infancy,  as  in  StoweWs  cafe :  to  make  an  infant  or  madman  to  ufis 
reafon  that  have  no  reafon,  would  be  an  unreafonable  thine:  in  the 

*  r  86  1     ^^^  o^  Student  an  *  iirfant  is  excufed  by  the  hw  of  reauon,  noivr 

if  he  (hall  be  exempted  out  of  die  common  law,  much  more  from 
a  fpecial  cuftom*  Here  is  the  cafe  of  an  heir  of  a  furrenderee,  which 
is  ftronger  duui  where  the  heir  of  a  copyholder  is  an  infant,  for  there 
the  lord  wants  a  tenant,  here  he  doth  not,  for  widiout  my  brothcr 
Greoory's  opinion,  I  take  it,  the  furrenderor  continues  tenmnt. 
The  cuftom  auid  u&ge  of  moft  copyholders  it  fo.    I  wat  fteward 

of 
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of  twenty  fix  copjkold  msuiora,  and  in  eveiy  one  of  them  was  this        K"fo 
cuftooi.     Our  conftant  entry  was  nulla  proclamatio  quia  infans.-^    Dxs.LrtTOM 
Objection.    It  (bail  be  a  torfeititre  qimfqui^  and  when  he  comes 
and  tenders   bis  fine  he  fhall  be  then  adimitted,  and  though  the 
cuftofn  be  found  generally,  the  law  Ihall  make  fuch  a  realonable 
conftru^on.     I  answbR}  not.    I  take  it  that  an  in&nt  is  generally 
out  of  it,  and  tbofe  who  argue  on  the  other  fide  do  iav  that  an  infant 
is  exempted  in  part,  why  not  then  in  the  whole  ?     ay  the  common 
law,  for  a  fine  he  needed  not  have  claimed  within  a  year'  and  a  day, 
why  then  ihould  he  not  have  time  here  after  he  comes  of  age, 
where  he  is  exempt  generallv  ?— Objection.      The  lord  then 
fluU  lofe  his  fine.     Answer.  No  fine  is  due  till  admittance,  and 
fo  he  cannot  properly  be  (aid  to  lofe  that  which  he  never  had.     fiut 
confider  the  lots  of  the  infant's  inheritance,  and  fet  it  in  the  fcale 
with  the  lord's  fine;  the  lord  hath  only  the  fine  delaved  till  the  in- 
fant comes  of  age :  by  mofl  copyhold  cufloms  the  lord  s^)points  a 
guardian  for  an  infant,  and  himfelf  is  bound  to  come  in  within 
three  proclamations  after  he  is  of  age,  and  he  can  have  no  eftate, 
becaufe  he  cannot  be  tenant  by  die  cuflom  till  he  be  admitted  \  but 
when  he  is  admitted,!  think  the  lord  may  fet  a  fine  with  regard  to  the 
time  of  his  delay  of  being  admitted;  as  tour  years  for  inftanceinflead 
of  two.    In  fome  manors,  as  Harrow  on  the  Hill,  (a)  if  a  ftran- 
ger  purchafe  land  he  IhaU  pay  five  or  fix  years  value  for  a  fine,  but 
a  copyholder  (hall  only  pay  two  pence,  or  the  like ;  and  a  lord  may 
incroue  bis  fine  upon  this  account  as  well  as  upon  that.     As  to 
the  cafe  of  Stnvel  v.  Zoucbj  {b)  that  will  not  reach  us,  for  that  is 
not  grounded  on  4  Hen.  7.  c.  24.  which  viras  to  deftroy  claims.    The 
opinion  of  Dyer^  (c)  That  there  are  many  manors  in  England  where 
the  cuftom  is,  that  non-admittance  withm  a  year  and  a  day  fhall  for- 
feit, though  an Jnfimt,  is  his  opinion ;  but  I  think  that  he  is  out  of 
thecuflom:  *  befides  as  to  the  finding  of  this  verdi^  here  is  no         I  °7  J 
tide  found,  it  is  not  found  that  the  land  fhall  be  forfeited,  but  only 
dut  the  bailifi^  fhall  enter  and  feize  as  forfeited,  and  without  a 
&>rfeiture  the  loid  cannot  maintain  an  eje^kment,  &c. 

Lord  Chief  Justice  Holt,  e  contra.  My  brothers  have 
argued  very  much  upon  the  privileges  of  infants,  mofl  of  which  I 
^  agree  to.  But  that  which  governs  my  opinion  is  this,  That 
during  and  until  the  heir  of  the  fiirrenderee  be  admitted,  the  efhite 
of  the  copyhold  remains  in  the  furrenderor,  and  then  the  eilate  of 
t^  lord  remaining  in  the  furrenderor,  the  infancy  of  the  heir  of  the 
Swcndcrce  cannot  afFed  this  cafe,  (d)  The  furrenderee,  till  ad« 
ituttaoce,  hath  |ieithery«i  in  te  nor  ad  rem^  nor  hath  the  party  any 
remedy  if  the  lord  refiife  to  admit,  {e)  So  that  it  is  plain  the  infant 
till  admittance  is  a  mere  flranger  to  the  eftate,  and  that  being  con- 
^fcd,  it  is  very  ftrange  that  his  in£ui^y  (hail  proted  another 

{•)  See  Uie  cafe  of  Haiei  f  •  Cfovdefl.  »o6.    i  Term  Hn.  a6i  •    %  Term  Rep. 

WPlowd.355,         '  ,|?. 

(0  Djer  Rep.  {t)  Ford  t.  Ho&ioi,  Cro.  Jac«  36s. 

(fl  Bmy  ▼.  Green,  Yelr.  14$.    S.  C.  S.  C.  ft  Bulft.  336, 
WW.  tXi%.  31^  GiUh  Ten.  xeo.  1  Bjrr. 

G  3  «w*s 
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^^^^  man's  eftate.  If  an  in&it  make  a  feoffment  and  die  without  heir, 
IDiLLTtTov,  ^^  feoffment  is  void,  and  none  fliall  take  advantage  of  the  infancy  ; 
the  lord  by  efcheat  (hall  not,  becaufe  a  flranger.  If  an  infant 
jtenant  in  tail  make  a  feoffment  and  die  without  iffue,  none  that 
are  ftrangers  in  blood  fhall  take  advantage  of  the  infancy,  and  here 
the  (urrenderor,  >^ofe  efbte  the  land  is,  is  a  mere  ftrangcr.  The 
infant  is  at  no  prejudice.  Is  it  any  more  to  the  infant's  lofs,  or 
difadvantage,  whether  the  lord  or  the  furrenderor  have  the  profits  ? 
The  forfeiture  is  committed  by  die  furrenderor,  not  by  the  infant ; 
I.  i,  in  making  fuch  an  eflate  to  fuch  a  man  who  will  not  come  in  and 
take  it  up :  and  why  fhould  he  enjoy  againft  the  lord  ?  It  is  a  for* 
fciture,  but  defeazable.  First,  becaufe  it  is  a  condition  annexed 
to  the  eftate,  this  being  the  cuftom  of  the  manor  it  is  the  law  of 
the  place,  and  being  copyhold  he  muft  perform  the  conditions  re- 
quired. Infant  making  a  leafe  for  years,  it  is  a  forfeiture  but  void- 
9ible  by  an  entry  when  he  pleafe.  (/)  This  cuftom  that  obliges 
the  infant  is  to  intitle  the  lord  to  a  fine.  Infancy  fhall  be  extended 
to  delay  a  remedy  but  never  to  endanger  it,  and  here  a  fine  is  inci- 
dent by  the  common  law  to  all  copyholds ;  fuppofe  the  infant  die 
the  lord  can  never  have  confideration  of  his  former  fine.  Where 
the  anceftor  is  bound,  and  a  remedy  is  to  be  had  againft  an  infant, 
he  i}iall  have  his  age,  becaufe  he  (nail  not  be  intangled  in  bufinefs ; 
but  that  is  only  a  delay':  where  an  ♦  infant  has  right,  as  if  a  difcent 
?  L  88  ]  be  caft,  his  right  (hall  not  be  taken  away  by  a  wrong  doer  through 
his  laches;  but  here  is  a  quite  different  cafe,  the  lord  is  in  danger 
of  lofmg  his  fine.  A  feme  covert  is  heir  to  a  copyholder,  and  there 
are  three  proclamations  made,  and  (he  and  her  hufband  do  not  come 
in  5  the  lord  (hall  felze:  and  it  is  a  forfeiture  during  the  coverture,  (g) 
The  reafon  of  coverture  is  the  fame  with  that  of  infancy  j  if  you  lave 
it  to  an  infant  you  muft  fave  it  to  zfeme  covert^  for  there  is  no 
difference.  Sir  Richard  Lechford^s  cafe  {h)  hath  beeninfifted  on  as 
an  authority  in  the  point,  the  cafe  is  ceruinly  law.   If  he  come|fn  and 

Eray  to  be  admitted,  he  (hall  be  fo,  and  fo  here.  Croke  Jufiice  (/) 
eld  the  heir  bound  though  beyond  fea.  Williams  Juftice^  who 
Vgued  it  firft,  faid  the  lord  is  at  no  mifchief  and  may  feize  quoufque\ 
and  take  profits  quoufjuejkc,  I  look  upon  it  as  the  agreement  of 
all  the  judges.  As  to  the  cafe  of  Rumney  v.  Eves^  i  Leon.  lOO.  (i) 
that  was  not  the  point  in  queftion,*  but  a  faying  no  ways  neceffary 
to  the  cafe.  No  man  is  bound  to  come  ip,  but  only,  if  and  when 
tiiere  are  proclamations.  An  infant  freeholder  that  holds  by  knight 
frrvice,  the  lord  (hall  take  the  profits.  There,  is  no  more  reafon 
for  that  than  for  this  of  bafe  villenage.  The  i*eaf6n  of  the  other  is, 
becaufe  it  is  an  incident  to  the  tenure.  Is  it  not'  fo  here  in  this 
cafe?  The  r«dbn  why  the  law  takes  care  of  infants  is  to  preferve 
tbe  inheritance  not  the  mean  frofits  y  here  is  no  lofs   to  the  infant'^ 

(/)  Litch.  199.  ^  (b)  8  Co.  99.  Godfc.i68, 

(^)    Saverne  ▼.  Smith,  Cro.   Car.  7.  (/)  Cro.  Jac.^s6. 

S.  C.  1  Roll  Rep.  344.  361.  371.    S.  C.  (*)  S.  C.  Co.  Cop.  75* 

Palm.  383.    S.  C  Beadl.   13X»    S.  C.  . 

fE»odb.  345.  I 

inheritance 
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iflheritance  in  this  cafe,  nor  any  benefit  to  him  by  the  other  con* 
ftntttoD,  but  only  to  the  furrenderor:  wherefore  I  am  of  opinion 
that  the  judgment  Is  ill ;  but  becaufe  all  my  brothers  aie  of  another 
wnd,  it  muft  be  affirmed. 


87 


Kino 

V. 
DiLtlSTOK. 


Lee  againft  Libb. 

Sii  the  Caji  and  tbi  Jrgumenfs  anti^  68. 

IjrOLT  Chi^Juftici  n<yn  delivered  the  opinion  of  the  Court, 
^^  The  queftion  on  this  fpecial  verdift  is,  if  this  be  a  good  will.  We 
are  all  of  opinion,  that  this  is  not  a  good  will  within  the  ftatute :  here 
is  a  bequeft,  a  devife  notattefted  by  three  witnefTes.  The  ad  re- 
quires tbat  the  party  fign  the  v^ll  in  the  prefence  of  three  witnefles, 
tiie  third  witnefs  is  not  a  witnefs  to  the  firft,  and  cannot  prove  the 
firft,  ^ereas  die  three  witnefles  are  to  prove  all  things  the  ftatute 
requires.     Judgment  for  the  plaintiff. 

fin.    &  C.  }  Salk.  395.    S.  C.  Comb.  174.    S.  C  Catth.  35.    S.C.  Rep.  Eq.  x^y 


Cafe  90. 


A  will  attefted 
by  two  wirnelTes 
and  a  codicil 
confirming  the 
will  atteAed  by 
one  witnefs  is 
not  good. 

S.  C.  ante,  68. 

S.C.  i£q.  Abr. 

40a. 

S.  C.  3  Mod. 

S.  C.  Holt.  742. 


♦Edleftonc  againfi  Spcakc. 

Trinity  Termy  I  Will.  &r  Marj^  Roll  243. 


Cafe  pr. 
[♦89] 


tedator ;  this 
fecond  is  no  rf- 
vocat'ion  of  the 
firft  will. 


PJECTMENT.    Special  Verdia.    Upon  a  trial  at  the  bar  Ifa  good  will 
-■^  the  jury  find  that  the  plaintiflr^s  leflbr  is  heir  at  law  to  J.  S.  J^^l^  ^^^f,'/"'* 
That  J.  S.  by  will  according  to  the  ftatute  devifed  the  lands  in  dcv^fe^JheVame 
queftion  to  the  defendant.     Then  they  find  another  writing  pub*  lands  t)  the 
liflied  by  the  teftator,  as  hjs  laft  will,  in  the  prefence  pf  three  wit-  [*™j/^^^^°' 
nefles,  revoking  all  other  and  former  wills,  and  that  the  witnefles  ^^^^^  Jy  ^ J^^, 
to  this  laft  fubfcribed  their  names  thereto  in  the  hall  adjoining  to  witneHei  in  the 
the    room   where  (he  was,  but  in  fuch  a  place  that  Ihe   could  P^J^"**^^  °^'*** 
not  lee  the  witnefles,  ^ich  laft  writing  gave  the  fame  land   to 
thedefendanc     Et/i^kc. 

Williams  arg^ued  for  the  plaintiff".  That  this  laft  is  »  good  writ-  s.  c.  3  Mod. 
ing  to  revoke  within  the  claufe  in  die  ftatute  29  Car.  2.  c.  3.  of  218.  25S. 
firuids  and  perjuries,  {a)  though  it  be  not  a    good   will   to  pafs  s\Fv^^b^I  56.' 
lands:  I  agree  it  i)o  good  will,  becaufe  the  witnefles  did  not  fub-  s.c.  H^tiaL*. 

P*ft.  537.  Hard.  374.  i  RoU  Abr.  614.  Cro.  Elii.  7*1.  Cro.  Jac.  94.  Comb.  90.  3  Atk.  798. 
3  Mod.  203.  I  Peer  Wmi.  139.  44|.  a  Salk.  592.  2  fiurr.  1690.  8  yiner  Abr.  140.  3  Com.  Di£. 
23.    Cam^Zy.    Doagl.  31.40. 

(«)  By  19  Car.  i.  c  3.  f.  6.  *<  no  devife 
**  In  wridog  of  lands,  tenemescs  or  here 

*  diumcntSy  nor  any  claafe  thereof  fliail  be 
**  revoc4ble»  ochcrwiic  than  by  focne  other 

*  will  or  codicil  in  writings  or  other  writ- 

*  ing  declaring  the  famcy  or  by  burn.ng, 
"  cancelling,  tearing,  Or  obliterating  the 
**  Cuae  by  the  teftator  hlmfetf,  or  in  hit 
**  pRfince  and  by  hie  dirediona  and  con- 
"  leau    Bat  aU^  dcriks  and  be^ucfti  of 


*f  ian4«  end  tenements  fliali  remain  and 
**  continue  in  force,  until  the  fame  be 
"  burnt,  cancelled,  torn,  or  cblitftafed  by 
*  the  tei^ator  or  by  hit  dlrcAions  in  man- 
f  ner  ^rbrefaid  }  or  unlefs  the  fame  be 
**  altered  by  fome  other  will  or  eodicil  in 
^  writing,  or  othet  writing  of  the  devifor 
**  6gned  in  the  prefence  of  three  or  foor 
**  witociTM  dedariag  the  fame.** 


fcribe 


G4 
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bft  pofictvebw»aiidoottobehel{Mdk7an7ix>aftr  idbner  odicv 
snlieiidinent}  itisa  conftitudve.  law,  and  dicfcbre  ftrifijj  to  b« 
purfued ;  but  though  it  be  vctd  as  to  a  devife  of  the  lands,  yet  it  is 
a  Rood  revocation  within  the  woids  of  that  qlaufe,  ^  that  no  mil  ihall 
^  be  revoked,  but  by  fomc  will  or  oc)^  wrilin|,declaring  the  (ame.'' 
Here  f s  a  writing  declaring  the  fiune ;  the  claufe  about  moIJs  is  caii* 
tiottfly  penned^  it  dodi  not  make  die  win  void  (or  want  of  fubfcrip- 
tionof  witne&Sttt  is  only^adlbequefts  of  lands  flttll  be  voids"  fi» 
dutt  it  remains  ftiO  as  a  willt  and  it  being  a  will,  and  declaring  all 
odier  wills  to  be  revoked,  it  is  a  will  to  all  odier  puqxifes  except 
a  devife  of  land:  it  is  a  wridng  within  the  claufe  of  revocation,  it  * 
hatb  all  the  circuoifiances  reqaired  in  and  by  that  claufe.  A  liule 
thing  would  make  a  revocation  formerlv;  by  the  32  Hen,  8.  c.  i, 
of  wills  there  is  nothing  of  what  (hall  be  a  revocation,  and  J>j^ 
143.  a  revocation  might  be  by  wo^d  of  mouth.  If  there  be  h£Jt% 
inconiiftent  with  an  tntendon  or  will  to  give  the  land,  they  make  a 
revocation ;  as  die  file  of  hnd  is  a  revocation,  d^ough  when  it  is 
rtpurchafed  a  republication  will  do.  A  will  is  but  an  ambulatory 
inftrument,  an  inchoate  wEt  that  may  be  repealed  by  a  very  fmall 
^  (  9^  J  matter:  upon  diis  afi,  *  if  a  n>an  make  a  will  according  to  thefe 
circumftances,a  feoffment  will  be  no  revocation,  for  it  is  not  within 
the  expre&  wordf  of  this  deuie,  buf  ours  ob^rves  that  claufe  in- 
.  tirdy.  A  devife  by  parol  was  void  as  to  make  a  devife ;  yet  befiDre 
this  ftatute  it  was  a  revocation*  A  feoffinent  without  execucioif 
was  held  a  countermand  df  a  wffl  in  the  cafe  of  AAniagw  v.  Jefiirj 
4S9.  the  iamein  i  Jl^/b  Akr.  514,  51;*  A  devife  to  perfon^  in* 
caqiable  of  taking,  though  void,  is  deemed  a  revocation,  and  far% 
fdtwti  here:  to  diough  ne  good  will,  yet  it  is  a  revocation* 

}/b.  Finch  0  cwtra^  It  is  not  iSud  (9  t>^  in  her  prdence:  but 
however  I  will  agree  it  not  a  gpod  will,  and  we  claim  by  die 
other ;  and  if  this  fecond  be  an-all^ration,  it  muft  be  as  a  gpod  will, 
and  then  the  land  is  ours  that  way  too ;  or  elfe,  as  it  is  a  writing, 
it  is  no  alteration  as  it  is  a  will :  the  firft  is  a  devife  of  lands,  aiid 
|10W  that  cannot  be  altered  but  by  a  vrill  that  concerns  the  £uiie 
thing,  vi%.  a  devife  of  the  lands  another  wav,  and  this  is  nof  pre* 
ten<fed  to :  how  can  a  will  be  called  a  will  when  every  devife  in 
St  is  void  ?  A  will  concemine  land  cannot  be  good  if  die  devife 
of  diat  land  be  void,  and  a  wiU  concerning  land  cannot  be  revoked^ 
but  \>y  another  will  conceniixie  the  fame  land,  ana  therefore  the 
)aft  mil  being  void  as  to  the  land  it  is  no  revoca^on.  The  intent 
was  to  prevent  the  mifchief'of  parol  revocation  (  now  bere  is  no  will 
that  bath  revoked  it.  Then  here  is  another  writings  now  this  is  no 
wntinp;  within  the  meaning  of  die  ad,  for  the  meaning  is  a  writinn 
operating  as  a  will,  A  man  has  a  power  of  revocatiofi  by  deed  €ir 
Venting,  and  lie  makes  a  will,  this  is  a  writing :  and  yet  it  is  nQ 
prefent  revocatio0|  thourii  it  be  a  writing  \  this  laft  confirms  the 
devife  of  the  ^>rmer,  and  how  that  can  be  a  revocation  is  hard  to 
be  ieia^ined.  To  make  a  reyocatioQ  it  muft  be  a  writing  dedarinjg 
>  '  hi? 


Wi  Socndon  to  make  die  devife  void,  whereas  here  his  intemtion  is    Ei»i.«tToiis 
to  make  a  will  mnfinning  of  the  former ;  his  intention  here  was  to      SfM^, 
declare  it  a  revocadoi^  no  oCherwife  than  as  a  wijl,  and  dien  he  in- 
te«le4  it  to  GOi^oi  the  ftrft.    And  (b  be  included  it  no  revoea- 

tiORr 

Hmt  CUfJti/Ui  to  Mr.  Wiu^AUt.  Is  this  an  aft  inconfift* 
cnt  with  the  firft  devife  of  the  land,  or  doth  this  mf  ways  Momdl 
jus  former  iotendon  of  giving  the  land  to  the  defendant? 

And  afterwards  judgment  was  given  for  the  defendant,  (i) 

*  Note,  It  was  feid  by  Holt  ChigfyuJKcej  and  not  denied  by  the  *  [  9'  ] 
reft  ol  THE  Court,  that  if  a  devife  be  to  A-'  and  B,  and  their  heirs,  ^*  If^j^  «e 
and  A,  die  before  the  tefts||or,  the  other  iball  have  the  whole  by  ^S^  J^teh^^ 

(^rvivorfllip.  tor»  iIm  furH- 

TOT  tikCt  tB9 

yWlfa  Plowdf  144,    tCo.]00.    Cro.  Zlis,  423.    C«C  in  Ckto.  121.    S»lk.  t|^   «»4  ftf  th» 

dfe  of  Oam»  f.  Ke^kpcy  Carter^  %.    Qoodriihc  v.  Wright^  1  Stra.  %%,     1  Peer  Wms.  397.    Cowp.  257. 

{h)  la  the  cafe  of  Olasier  t.  Olasler^  and  the  firft  uncancelled.    The  queftioa 

4BOTr»  SSI'S*     The  teftacor^  id  the  year  wai  whether  the  cancelling  of  the  lecond 

1757,  andc  f  wilt  of  lands }  and«  in  the  %viU  wat  not  a  rerocatton  of  the  firft.   The 

jeari763»  made  another  wiUyin  which  \m  Court  were  of  opinion  that  it  was  not  a 

{aveland  to  the  fame  ^erifee.    Both  wills  revocation.     See  the  cafe  of  Hide  v.  Ma* 

vat  fonad  in  che  ceftat9r*s  cuftody  at  the  fon,  8  Vioer  Abr.  140.    Sec  alio  Harwood 

tiiaa  y  hia  dcfdi )  cha  lecoad  cancelled  5  t.  Goodrighi^  Cowp.  %^^ 


Nightingale  againft  Adams.  Cafe  92. 

H  ELD  by  PoLLEXFBN  aiefju/iiceufon  evidence  m  this  cafe  ^:^Zt^. 

at  Guildhall,  m  a  npuvtn  for  goods  taken  by  order  of  the  taken  beyond 
]Eaft-Itidia  company*  as  interlopers  in  £e  Indies,  that  no  replevin  the  feas,  though 
^  for  goods  taken  t^eyond  the  feas,  though  brought  hither  by  the  JroJ^h^Jn^, 
flcfenhi^  afterwards.  i«^W  " 

S.  C.  H6lt|  426.    5  Con.  Dig.  435.    4  Dae.  Abr.  3S5.    4  Term.  Rep.  503. 

AiHXiyaious. 

NoTBy  That  if  a  woman  give  a  warrant  of  attormy  and  then  Jo(is»»tmay 
pwies  you  may  file  a  bill,  and  enter  judgment  againft  both  by  J*"  fniJ^JI^u^jaj 
{he  praake  of  die  court.    Ruled  upon  motion,  (a)  ISdiife .Vthe 

WARRANT    of 

the  wife  dum  fita.  1  Saik.  117.  399,    i%  Mod.  383.    3  Burr.  1469. 


J?l 


(tf)  l«t  te  til*  ca6  of  Madder  and  hia      leave  to  tnter  it  mull  be  obtajoed  from  the 
B  «•  Lee,  3  Barr.  1469.  by  which  it      court,  on  an  affidsvit  proving  the  mairiage. 
fKma  tiifl  ^ftfon  j«dgmcat  it  eatcrcdy      See  alfo  i  T«ra  Rep.  486. 


Anonvmous. 


Hilaiy  Term,  i  William  and  Mary,  in  B.  R. 


AiHiDyiiioiis* 

JMaMTitteyMd      Hddby  HoLT  CtirfJuJlUi^  upon  the  ftatute  of  limitations,  21 
S^tfolS.    Jac.i.c.i6.Tliat/)if*iiiforaiwodicrplaccin/r/i7«^isbci^ 
dtioM.  widiin  the  meaning  of  that  oaiife  in  that  ftatute:   niiedf  b  by 

Covrp.  65f«        bin  upon  confidciatwiu 

8ee4AaB.ci€.   Poftj). 

Memorandum. 

Mrmrn^  In  die  cafe  of  Cbambirs  v.  Garrety   this  term.    Holt    Chief 

l/Mt^St^wmS^  7^'^^  reftifcd  to  pennit  me  to  urge  or  argue  any  excepCi(»i  to 
fitiia«*MMMf.  a  declaration  upon  a  demurrer  to  a  plea  in  abatement. 
C«.  Lit  103.    %  COb  ISO.    Hob.  133.    I  Salk.  11 1. 


Eaftcr 


*  Eafter  Term,  •tgaJ 

The  Second  of  William  and  Mary, 

IN 

THE     KI  NG*s    BEN  C  H. 


Sir  John  Holt,  Knt.  Chief  Jujiice. 
Sir  William  Dolben,  Knt.    V 
Sir  WiLLiAM  Gregory,  Knt.  Ijufiices. 
Sir  Giles  Eyres,  Knt.  J 

Sn-  George  Treby,  Knt.  Attorney  General. 
Sir  John  Somers,  Knt.  Solicitor  General. 


Price  againjl  Langford.  Cafe  93. 

Hilary  Termy  2  £^  3  Jac.  2.  Roll  1059; 

TJ^  JECTMENT.    Special  verdift.  Thecafe  was,  that  J.  S.  if  h»fl«id  an4 
J\  was  feized  of  lands  in  fee,  as  heir  of  the  part  of  his  mother,  wife  levy  a  fine 
and  he  andhis  wife,  with  warranty,  levy  a  fine,  to  J.  N.  and  J.  D.  ^^^'5^*2^, 
and  they  by  the  fame  fine  do  grant  and  render,  to  the  ufe  of  the  of  which  the"  ' 
hufband  ana  wife,  and  the  heirs  of  their  two  bodies,  remainder  to  huiband  In  feisei 
the  right  heirs  of  the  hufband.  '*"  f****  ^^ 

^  matimMfVid  Uke 

The  queftion  was,  if  this  did  alter  the  difcent  or  change  the  to  them  and  the 
cftate  fo  as  to  make  die  heirs  by  his  fether  to  be  inheritable?  ^"  of  their 

'  bodiet,  the  na. 

ture  of  the  ^#. 
Jteai  IS  thereby  altered,  and  the  eftete,  on  their  dying  widiont  fech  ifliie,  Ihall  defcend  to  the  heirs  of  the 
huiband  et ftrtt  fmttrna.  S.  C.  Salk.  337.     §.  C.  Carth.  140.     S.  C.  Holt.  253.     Co.  Lit.  la, 

13.  Hob.  31.  I  Co.  120.  Mod.  CaC  4$.  1  Atk.  48a*  3  Com.  Dig.  «  Difcent**  (c.  7.)  Crutfe  on 
fines,  47, 4%.  1  Salk.  337.  a  Stra.  1179.  i  Wilf.  ».  66.  %  PeerWmt.  171.  and  fee  the  cafe  of  AU 
tan  T,  Wdls  and  otlien,  DougL  769. 771  j  and  HutclMfon  t  .  Haminond,  3  Browne  Caf.  Cb.  128. 

Mr. 
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P»ic«  Mr.  Row  for  the  plaintiiF  argued,  that  it  did  not ;  that  the  fine 

Lamotojis.     "Iters  no  eftate,  but  that  it  remained  as  it  was  before.     The  bw 
(hall   reject  the  new  title  and  judge  the  heir  in  of  the  old:  foitis 
in  cafe  of  devife  to  an  heir,  the  law  ihall  rejedi  the  devife  and  judge 
him  in  of  the  eftate  difcended :  in  a  fine  Jur  grant  et  render  the 
conufee  pafles  nothing,  but  in  reality  the  conufor's  intention  governs 
the  whole :  ^feme  covert  need  not  to  be  examined  in  it.  {41)     An 
ufe  majr  be  c/a  fine  Jur  grant  £t  render^  though  the  opinion  was 
othcrwife  formerly,  {h)     If  the  conufee  of  fuch  a  fine  were  leffee  for 
vears,  that  would  not  extinguiih  the  term,  and  that  is  an  argument 
he  hath  no  pofleffion.  {c)     A  conufee  of  fuch  a  fine  cannot  forfeit : 
fuppofe  the  conufee  of  fuch  a  fine  were  a  villain  to  the  king,  might 
the  king  have  fei^ed  the  land?     Suppofe  he  were  an  abbot,  would 
diat  be  within  the  ftatute  of  mortmain  i  (d)     He  cannot  bring  a 
quid  juris  clamat^  becaufe  he  hadi  no  eftate;  there  is  no  inftance  in 
which  he  hadi  a  feizin  as  to  found  that  writ :  it  is  like  the  cafe  of  a 
*  [  93  J     furrender  *  of  a  copyhold,  and  there  is  never  any  eftate  in  the  lord  ; 
he  is  but  an  i^ftrument,  i  Lton.  J02.  In  Lord  OromwtWs  cafe^  2  O. 
69,  held  there,  that  the  conufee  of  a  fine  was  moft  like  a  demand* 
ant  in  a  recovery,  who  is  only  a  formal  inftrument  for  the  convey- 
ance of  the  land.  Dyer  172,  O-  Lit.  365,  366.    Then  fiirther  a 
fcni^fur  grant  et  render  is  a  fine  executory,  and  here  is  no  execution 
found;  whether  he  is  not  put  to  z  feire  facias^  or  whether  the  eftate 
may  not  be  executed  by  an  entry  is  a  quare ;  but  if  the  latter»  yet 
here  is  no  fuch  entry  found  as  will  execute  this  fine,  for  it  is  inirawt 
clamans  ut  i^ares^  and  that  will  not  do,  Fitzb^  **  Scire  facias**  65. 
An  entry  clamans  is  not  fufficient  i  it  is  not  every  entry  that  will 
,    feem  to  veft  an  eftate,  i  Saund,  119.     £)ntry  in  ejedment  will  not 
amount  to  an  entry  to  avoid  a  fine, 

HoovzKi  contra.  This  dodi  alter  the  eftate;  for  the  first 
INSTITUTE  is  exprefs,  that  by  a  reinfeofFment  he  takes  as  a  new 
purchafor.  He  cited  as  pofitive  and  exprefs  authority  the  cafe  of 
lHjite  V.  Geericbj  Cro.  Eli%.  727?  792.  and  Sir  Moyle  FincVs  cafe^ 
«6  Co.  63.  And  as  to  the  cafe  of  ufes  thofe  come  not  up  to  this;  for 
the  ufe  goes  accordis^as  tte  land  mould  have  done,  if  no  fuch  con- 
veyance had  been-  The  word  "  render"  ex  vi  termini  imports  that 
he  had  the  eftate  in  him.  It  is  true  he  could  not  bring  a  quid  juris 
c/amaty  becauie  die  inftant  it  was  in  him  it  goes  to  the  other,  The^ 
for  warranty,  it  may  be  annexed  to  it,  Cro.  JSli^  17* 

Holt  Chief  Juftice.  The  cafes  of  ufes  come  not  to  it;  for  be^ 
fore  the  ftatute  they  were  but  things  in  ecjuity.  It  is  an  eftate  in  the 
conufee,  and  the  render  is  a  new  purchafe :  now  upon  an  ufe  a( 
common  law,  he  could  not  reinfeoff  to  the  heirs  of  the  part  of  die 
mother,  beijaufe  there  could  be  no  fuch  ufe.  This  is  a  conveyance 
at  the  common  law  ;  the  cqnufor  now  claims  under  the  render :  the 
cafes  of  ufes  are  diiFerent.  If  a  feoffment  be  ma4e  to  a  man  attaintedl 

(«)  Dyer  311.    Moor 45.  (c)  Cro.  Jac.  643.    7  Co.  39.    Cro. 

{h)  Poph.  104.    $  L^ii.  IX.    %  HflD.      Car.  X91 .  X  5  Edw.  3.  Fits. «  P«dtioa»**  a. 
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befiore,  and  te  reinfeoff;  die  king  flnH  hafttk;  whiah  fliem*tte        >^s«* 
eftate  was  in  him :  and  this  fine  and  render  is  a  fegflmrntandra*    Uau^'^uw. 
ie^ffinent  at  commou  law. 

Per  tot  am  Curiam.  Judgmcntwas  given  for  the  defendant.  (/) 

{e)  The  finc/»r  ^irr,  ;r«nf,  et  under  is  cxpreft  or  implied.     %  Salk  590.     3  i«t« 

the  only  fori  of  fine  which'  giv«t  a  new  406.     For  what  ^fliall   be  a  funbaji  and 

eftatr^  Cni:re  on  Finca  71  ;  for  if  a  perfon  break  the  d^tpa  fo  as  to  intitle  the  paternal 

felzcd  ex  parte   maternt  levy    a  fine  fmr  heir    over  the    maiemal  heir,  fee  Moor 

etfmxauce  de  drut  eemt   ce;  M\a4  dnnr  S78.     3  Leon.  64. 70.     Dyer  124.     Cro. 

make  no  dcdaratioa  of  the  ufes  of  ity  or  Elis.  833.  919.     Cro.  Car.  38.     i  Salk* 

declare  it  to  be  to  the  ufe  of  himfelf  and.  241.      8   Mcid.   33.     z  Stra.  167.  487, 

httheir%  the  Itndt  will  ftlH  defeerrd  ejt  t  Wilf.  46.  1  Burr.  87^.  Vifler,«  Heir** 

/MTTf  mdnrvtffbecMaiett  it  ftfU  tteoid  ufo^  W.  j.    .Co«Lif.   1%  and  Mr.  HsiTgniw*« 

1  Peer  Wms.    139.      a   WilC   19  ^  and  note  {»).  Dougl.  679.   ^  Bro.  Qua.  Cfliif 

there  is  ao  dliferesce  whether  the  Jfc  bi  228. 


•  Ahhcome  irftf/»jff  The  Hundred  ef  Spelholme*  ^^ 

Hilary  Term^    1    TVilL  Gf  Mary^  Roll  go^  ♦  [  9+  1 

'T^RESPASS.    Special   Verdia.    The  point  was,  That  the  A«Mftermiy 
*    plaintiff  had  two  fervants  who  had  each  money  in  their  feveral  .iSSfTIhfhS- 
poftmanteaus,  and  onlj  one  fwearr  the  other  being  a  ^aien  died  for  a  rob.* 

_,.  ^.  ./._,.,       *•  ^   .  bery  from  hit 

The  queftufn  was  it  this  be  fisficksM  tockafgis  tiie  hundred  with  fenrast;  bot^ 
die  money  each  had,  both  being  robbed,  .MHItktirthrAalute  cf  ar  7";>>"»init 

VIU    **    »fi  o  '  /the  fervtnt  mnft 

It  was  urged,  Thatxhis  ftatute  had  been  conftnied  favourably  for  Kftions  of  27 
relief,  and  that  as  to  notice  to  the  next  wUe^  it  hadi  been  held  that  ^'^'-  ^-  >^-  ^^ 
ili***™^  **  •^  ^'^  *®  eompany  to  give  notice,  though  the  ^^I^^^L  be 
words  feem  literally  tt>  mean  the  party  robbed:  If  a  fervant  be  rob-  robbed  and  only 
bed,  die  mafter  may  bring  the  adion,  which  is  only  bv>  coiiftru(^ona  ^^  ^^^'"*  '^ 

Michaelmas  1658.  Ent.  HiU.  1656.  f^)     An  aftion  for  a  robbtry  money  that  wu 

committed  upon  his  wife's  fervants  and  himfelf,  and  the  matter's  ^^^'^  ^"^^^  ^' 

money  taken  from  the  fervant.     The  quelHon  was,  if  the  matter's  *'^'' 

oadi  were  fufficieht  witiiout  the  fervant's,  and  held  fufficient.  Glyk  s'  c  HoU.X 

^  there  needed  not  feveral  affidavits*     It  was  urged  that  though  637.'    °    *   ' 

the  money  was  in  the  poffeffion  of  the  fervant,  it  was  in  conftruaion  ^-  ^*  t  Mod. 

of  the  law  in  the  matter's  poffeffion  j  now  fince  the  matter  may  sc'carth.ue 

bring  the  aftion,  the  cafe  is  the  fame  :  befides  die  two  fervants  are  s'.c.  s*\k,6ill 

but  as  one  man.  Sciies,  156. 319. 

aRollAbr.685. 

Holt  Onefjaftict.  The  ttatute  of  27  EHz.  c.  18  ismade  in  ft-  '^i/" .  „  ^ 
four  of  die  hundred ;  die  matter's  having  die  affion  is  by  die  ttatute  Ji" 
of  Winchefter,  by  diis  the  perfon  mutt  take  die  oath  from  whom  die  *  U.IUy,8iC 
money  vras  taken.    It  is  true,  die  matter  is  robbed  becaufe  of  his  **^* 
property,  but  the  fervant  is  the  perfon  from  whom  the  money  was 
taken,  and  this  aA  was  never  extended  by  equity  againft  the  hun- 
dred.   As  for  die  caft  of  Joms^  it  is  not  ta  the  purpQfe,  for  diere 

{0)  tarth.  14^1 
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Auncf^um     tfae«niafter  was  afbally  prefent  and  the  party  robbed ;  and  fo  ther# 
HowB»D  or    *•  *  P^^  difference 

STELuoLHk.        j.^^  Court  inclined  for  the  defendant    Sed.  adjomatur.  {b) 
The  handled  it        AgHbed  BY  ALL,  that  if   on  evidence  it  appears  the  robbery 
ISbbm|te*caU*  ^'^^  ^y  combination,  die  hundred  is  not  liable^ 

Ittfivcw 


•C9S] 

In  what  cafes 
diecontra&of 
the  ferrant  will 
hind  the  mafter. 

I  Brownl.  64J 
Plowd.  ii« 
5  Mod.  398. 
«  Vera.  643. 
1  Bl.  Com.  43a 
1  Ld.Raj.  214. 


^  Memorandttnu 


tJpoN  evidence  in  an  affumffit  for  wares  fold  it  was  held 
by  Holt  Chitf  Juftia^  That  if  a  man  fend  his  fervant  with 
ready  money  to  buy  meat  or  other  goods,  and  the  fervant  buys  upon 
credit,  the  mafter  is  not  chargeable.  But  if  a  fervant  ufually  buy 
for  the  mafter  upon  tick,  2M  die  fervant  buy  fome  things  without 
die  matter's  order,  yet  if  the  mafter  were  truft^  by  the  trader,  the 
mafter  is  chargeable* 

%  Ld.  Ray.  9tS.    10  Mod.  109.    1 1  Mod.  fu 


Memorandum. 


Note,  That  die  tondnuanccs  in  Chiftir  are  always  general^ 
and  have  no  day  certain. 


CootiaiuAcd. 

Poft.  319. 

3  Bulft.  233. 

t  Roil  Abr. 484.    Dyer,a6i.    Cm.  Jac  571.    Cio.  Elif .  105.    Cra.  Carr.  s^ 


(h)  In  the  MicBadmta  Tens  fbUoiHng 
Tns  GoorT  gate  judgment  for  the 
plaintiff  aa  to  that  part  taken  from  the  fer- 
vant who  was  fworny  S.  C  Carth.  146. 
and  for  the  defendant^  at  to  that  part  of  the 
money  which  wai  taken  from  the  quaker^ 
S,C«  Poft.  141.    %•  C.  Salk.  613;  for 


although  the  money  was  taken  from  tbe 
coaftrodtWe  pofleffion  of  the  mailer  !• 
at  to  enable  him  to  bring  the  adioOf  yet 
in  order  to  maintain  it  the  fenrant  muft  be 
fwom.  S.  C.  3  Mod.  %%%,  But  by  S 
Geo.  %•  c  x€» 


Trinity 
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The  Second  of  William  and  Mary, 

1  N 

THE>    KING*!    BENCH. 


I         I  imM 


Sir  Jouji  HoLr,  Knt.  Ciief  Jujtce.   . 

Sir  William  Dolben^  Knt.  1 

Sir  William  Gregory,  ii&r/.w^/r^/. 

Sir  Giles  Eyres,  Knt.  j 

Sir  George  Treby,  Knt.  Attorney  General. 
Sir  John  Somers,  Knt.  Solicitor  General. 


Brickwood  aiainft  Fanfhaw,  Cafe  95. 

Hilary  Ttrmy  i  fTtH.  and  Mary^  Roll  750* 

CASE  for  fees  as  attorney  and  folicitor  in  feveral  caufes  for  the  The  3  Tic  t. 
defendant,  both  here  and  in  the  borough  court  of  Maiden  in  ^'  7-   T>»t 
EJix.  The  defendant  pleads  the  ftatute  of  3  Jac.  i.  c.  7.  that  no  bill  SJi^i"^itJer  a 
was  delivered  under  hand,   {a)    Demurrer.    And  per  Curiam  biiiy  doth  not 
hdd  to  be  out  of  the  ftatute,  becaufe  it  doth  not  extend  to  inferUr  e»tend  to  inferi- 
tcurts.    And  judgment  for  the  plaintifF.— A7A  Allen  j^.  that  it  doth  sc^'cTdi 
not  pctend  to  cafe  upon  a  fpecial  promife.  s!  c.  Sa'k.  i^!^' 

Aatr948. 
Poft.  33s.    Baroesy  s6.    i  Stra.  633.    i  SfpiaafleDlg.  9.    Uougl.  381. 

(«)  Set  s  Oeok  t.  e.  23.  C  at. 

Newton 


wbofe  general 
ilingisinoatif 
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Cafe  9^  Newcon  againfi  Trigg^ 

JUkhaelmat  Tirm^  t  Jtfr.  t.    iStfAL  I26. 

TRESPASS.    Special  Vetdid*    The  point  wasf  if  a  nM 

^^,, ^    ^    who  keeps  an  km  add  km  his  pkov^dAcTi  iiC  and  vtads  dieia 

fcay^towrftcT  inlusiimasimikeepersbewifibintheibitiitesofbaiikr^^ 

^Vm  cAhA  ifl^a  A^ftiitt 

iM.itnott  Tremaini  Sifjiant  urged  dttthe  it  not  a  tzader  witfaiflf  them : 

£!i^lfbuik^  an  innkeeper  cannot  fet  his  own  prices,  but  is  bound  to  icafenabte 

nptsTVitho^h  prices  i  a  tradefiiiah  mzj  fdl  to  whom  be  plcafes;  an  innkeq>er 

be  ii  ptttowner  cannot  refii{e  his  gueft>  ub.  yacm  6oa>    He  doth  not  get  by  bujing 

•ft^ipjetct  andfeUingihegets  by  the  price  and  hire  oT  his  lodgings,  by  A^ 

rrifl*   c.  profit  or  dfe  of  ^kitcheii;  the  profits  from  the  fhbks  do  not  arife 

tcifMod.  from  the  hav  only  but  fimtbaftanding:  Pratt  v.  Cri^Ch.Qir. 

3*7*'  549*  Jl^rci  34.  {a)    The  building  of  fliips  makes  not  a  nun 

l^' sll^Vi'  •  ^^^'^  Chief  Jn/lici.  An  innkeeper  feems  So  be  difierait,  for 
Cro.*Car.  5^*  he  is  noc  an  univedal  trsder  to  all  pertons.  but  only  to  all  travellers 
I  Sid.  461.491.  that  come.  Befides,  he  is  not  camUe  of  feOin^  n  Ms  own  prices  i 
^JImL^^  for  this  court  or  the  )«d£is  efaliae  may  iet&em»  he  has  not  the 
307.  liberty  of  a  free  trader.     But  I  can  fee  no  differoice  between  a 

s  Ld.  Ray.  SS7.  London  innl;eeper  and  one  upon  the  r«ad  in  the  country. 

s  Peer  Wmi.  DoLBiK  Jii/lsci.    Thft  reafcn  in  the  «ife  of  Cr^  v.  Prat  was, 

Istrt.  S13.809.  becaufe  it  was  his  own  hay  and  his  ovm  oats  j  here  it  is  found  he 
jTenBRe^.34!  buys  all,  and  therefore  diSetenti  he  hath  a fiiiCk ^  a^^Mik 

*  [  97  ]        Eyrbs  Jujlice  faud,  he  diought  the  better  opinion  to  be  that  he 
was  out  of  the  ftatute.     Sid  adJ9maturm  {b) 

(«)  S.C.  W.  Jones,  437.  within  Ibe    Ammm  of   bankrApt^  ani 

{h)  Tlie  Court  were  onanimonfly  of  o-      cheiefore  give  judf meat  for  die  fl^atia'* 
piaion  that  in  innkeeper  ii  not  a  trailer      Poft.a6S. 

Cafe  97.  Mordant  agat^/t  ThoioiiL 

Hilary  Term^  I  fnOam  amd  Mary^  RdL  34XK 

Anexeoitprof  oCIRE  F  ACIAS  by  the  execvtor  of  8  tenant  hi  dowcT  o«  a 
MMthSm         rccMniaance  according  to  17  Car.  a.  c.     Co  pf  ihe  moao 

/w^/tcJl^  e    profits,  if  judgment  be  aiEraied.    Denrarrer. 

^d!r^!!)to  Prmbsrtov.  The  exception  is,  that  this  is  a  perfenahy  and 
on  aSirmance  of  gone  with  the  perfon.  I  lay  it  is  beoMie  a  duty,  and  the  locogni* 
judsnent.  xanccs  make  it  fuch  and  alcertain  it  was  fuch,  though  theare  be  a 

^8^'  '  ^^'  A'^^  facias  roquifite  to  adQuft  the  pumtwm :  this  is  like  a  corenant, 
s.c!  3  Uv.s7^  to  pay  all  the  profits  that  Ihould  be  incurred  during  the  futt;  the 

S*  C.  Sallc  tcft. 

8.C.Cartb.  133.    $.€.  Holt.  305.    Moor,  S79«    t  Sid.  iSS.    t  U?.  3!.    $  C«n* '^'i*  «PlenS«r- 
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fcire  facias  is  but  ancillanr,  and  help  to  aiEft  thd  execution  of  the  re-      Moroakt 
cognizance :  the  cafe  of  Ayleway  v.  Roberts  will  not  come  up  to  *• 

this,  for  that  was  in  point  of  tort  and  not  of  duty.  lOMi*. 

Levins  }  contra.  In  all  a£Hons  of  tort  it  matters  not  whether 
plaintifF  or  defendant  dies,  all  is  gone.  Will  the  putting  in  a  re- 
cognizance alter  the  nature  of  damages  by  the  common  law  ?  that  is, 
to  make  them  recoverable  where  they  are  not,  as  here  are  none,  there 
beinz  a  death  in  the  cafe.  Befides,  this  is  not  a  fcire  facias  upon 
the  ftatute,  but  at  common  law  for  to  have  the  damages  afcertained, 
and  the  ftatute  gives  the  recognizance  only  for  what  damages  were 
recoverable  before. 

But  by  Pemberton  the  ftatute  goes  further,  it  gives  damages 
from  the  time  of  the  judgment  till  the  afiirmance. 

Holt  Chiefjuftice,  There  can  be  no  fuit  on  this  recognizance, 
till  there  be  a  judgment  for  thefe  damages,  and  confequendy  the  re- 
cognizance doth  not  any  ways  alter  it.  Tht  fcire  facias  to  afcer- 
tain  the  damages  muft  be  as  at  common  law,  and  the  common 
law  rule  is  aSfio  perfonalis  moritur  cum  perfona.  Why  fhould  not  an 
executor  have  an  adtion  of  wafte,  but  only  the  reafon  of  the  common  *  *  C  9^  3 
law  that  it  dies  with  the  party,  {a)  We  can  award  nothing  after  the 
parties  death,  becaufe  it  dotii  arife  ex  deli£fOy  and  no  intereft  vefted 
till  they  are  alFeiTed.  Judgment  for  the  defendant,  nil  capiat  per 
breve* 

(#}  See  the  eafc  of  Htmbly  ▼.  Trott.  Cowp.  371. 


Syms  againji  Tyms.  Cafe  98. 

r\  E  B  T  on  a  judgment,  **  writ  of  error  pending"  pleaded  in  abate*  A  writ  of  error 
^  ment.     Demurrer.     Judgment  for  the  plaintifF,  for  a  refpondeas  X^^l^^^^ 
•ujhr^  according  to  the  cafe  of  Rattmhoffer  v.  LentbaU^  (tf )  lafl  abatement  of 
icxm,  debtonajudf- 

menL 

Fd/t  14^     Ctfth.  143.    ro  Mod.  17.    fLd.Ray.  47.    »  Ld«  Rayin,  2017.    xT«aRep.s7|, 
(#}  fite  Po^t  246.  aAd  the  cafs«  there  «i.ted. 


Vot.1.  H  ^o"% 


9$  Trinity  Term,  2  WUiiam  and  Mary,  in  B.  R.    ' 

Cafe  9a,  '  Roufby  againfl  Manning* 

If  in  tvrard  be  TX  £  B  T  On  a  bond  conditioned  to  perform  an  award.  Nul  award 
"Id*  to  ted?  pleaded.    Replication  fctting  forth  the  award  and  breach.    De- 

livered by  a  par-  murrer. 

ticuUr  day  9  it 

It  fufficicAt  to  The  exception  taken  was,  becaufe  he  did*  not  fay  according  to 

Ihew  tbat  it  wat  ^^  condition,  that  it  was  made  ready  to  be  delivered  to  the  parties, 

made  in  wribng  .     ^       i     •     r    •^-.« 

by  the  day  with-  but  Only  tn  fcrtptts. 

out  adding  that 

]t  was  ready  to  HoLT  Qjief  yuftici.  It  feems  unneceflary,  for  an  actual  deli- 
be  deliTered.  y^^y  jj  ^^^  reqmfitc  by  the  condition,  and  a  bare  making  in  writ- 
s^c^P^'xia.  *"8»  imports  its  being  ready  to  be  delivered  to  the  parties.  Adjor- 
s.'ciMod.jso!  natur.  {a). 

Hard.  399. 

Cro.  Car.  389.    %'  Keb.  874.   1  Lev.  68.    Lutw.    524.    6  Mod.  8a.    Freem.  416.    Cro.  Jac.  578, 

1  Ld.  Ray.  115.    Kyd  on  Awarda,  19^.    a  Ld.  Ray.  989. 1449. 

U)  Judgment  wu  given  for  the  plain-       Roberts  ▼.  Marriott    i   Mod.   41.  189. 
tittt    Poft.  %^.  and  iee  Jenkiofen  ▼.  Al-       %  Saund.  73. 188.    1  Lev.  300* 
UnioDf  3  K.eb«  513*  556.    x  Freem.  415. 


Cafe  100.  Hall  agaifi/i  Wyborn. 

A^cbaelmas  Termj  i  William  and  Alary^  Roll  6^1^  $r6ji. 

To  a  plea  of  the  f^  A  S  E.  The  defendant  pleads  the  ftatute  of  limitations,  2  r  Jac. 
ftatuteof  limi-  ^*^  I.  c.  i6.  The  plaintiff  replies,  that  the  defendant  was  beyond 
S-^'wnnot  ^^  The  defendant  demurs.  The  queftion  is  if  a  defendant's  being 
reply  that  the     beyond  fea  did  avoid  the  ftatute  of  limitations. 

defendant  was 

beyond  the  feai  J  Tremaine  argued  that  it  did;  for  the  law  compels  no  man  to 

in'afjLT^.'c.  ^o"S  fruitlefs;  as  to  fuc  a  man  when  there  can  be  no  fruit  of  the 

r6.  does  not  *  a£tion,  and  perhaps  never  will  return.    Befides,  there  is  a  great 

extend  to  i^-  fine  to  the  king  upon  an  original  and  no  peribn  in  capacity  to  an- 

fendairts.  f^^^. .  ^j^jg  j^  ^q  ^gj^g  advantage  of  his  own  laches,  which  the  law  ♦ 

S.C.Carth.i36.  will  not  allow;  and  there  is  no  reafon  it  £bould  be  fo  then-  when 

S.  c.  3  Mod.  ^i^g  plaintiff  is  out  of  the  realm,  for  he  may  fue  by  attorney  or  friend 

5lc.Saik.4ao.  though  abfent}  we  cannot  fue  the  defendant  unlefe  he  comes  in 

Cro.Car.  a45.  perfon^  Sfvayn  V,  Stephens^  Jomsy  252.  Cro,  Car.  246. 

Poft.  341.  ^ 

6  M^  ^tt  Thompson  Sirjeant  for  the  defendant.      The    words  of  the 

%  Vem.  694.  provifo  are  plain  j  only  to  mean  the  party  plaintiff  i  {a)  and  cannot 
a  Lutw,  950.      extend  to  the  defendant. 

Cro.  Car.  a46.  , 

334.  a  Vera.  694;     Wilf.  134.     3  Bac  Abr.  514.    4  Viner'i  Abr.  a36. 

•   r  00  1         W  But  if  one  plaintiff  be  abroad,  and      aaion    arifet,  Perry  v.  Jackfoo,  Hilut 
^   ^^  *      the  other*  in  England,  the  aaion  muft  be      Tera,  3a  GeOb  f .    4  Tata  Rep.  516. 
brought  within  fix  yean  after  the  caufc  of  ^  ^ 

Dot  BIN 
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DoLBiN  Juftice.    This  hath  been  an  old  queftion  and  never  fet-        '^**•■• 
ded,  and  doth  deferve  to  be  better  argued,  the  quaere  is  not  if  tht      Wtiorii* 
defendant  be  within  die  provifo,  but  if  within  the  purvieu  of  the  a£t, 
if  when  the  defendant  be  beyond  fea  the  z&  ever  intended  to  bind  by 
fix  years. 

Holt  Chief  Jujlice,  If  a  defendant  beyond  fea  be  out  of  the 
ftatute,  then  if  he  return  after  the  fix  years  he  is  ftill  out  of  the 
ftatute. 

Gregohy  Jufii^f*  There  was  the  cafe  of  Sir  George  Bynion  tf. 
Evelyn,  {b)  The  ftatute  of  limitations  pleaded;  replication  that  the 
defendant  was  per  tot  tempu's  prad.  privileged  as  a  parliament  man^ 
and  demurrer,  and  held  a  bar,  and  that  the  privilege  did  not  avoid  tha 
ftatute.  Adjornaiur  fore  bene  deliberand.  Afterwards  judgment  was 
given  for  the  defendant,  [e) 

[k)  Cited  Carth.  137.  <«  bring  his  aftion  agaiaft  fach  perfon  after 

(r)  But  now  by  4' Ann.  c.   16.  f.  19.  **  his  return  from  beyond  the  feis,  fo  at 

"  If  any  periWn  who  is  liable  to  the  ac-  «  be  brings  the  fame  within  the  times  li- 

**  tioas  therein  mentioned  ihall  be  beyond  **  mited  by  the  %i  Jac.  1.  C  x6«**    And 

*«  the  featy  at  the  time  the  caufe  of  adion  fee  5  Oeo.  %•  c.  25. 

*■  accitics,  Che  plainciflbaU  be  at  liberty  to 


Beard  and  his  wife  againji  Franks.  Cafe  lOl* 


R 


U  L ED  P«R  Curiam,  that  in  pleading  the  laft  poor  prifoners  J^"**** 

a<a,  you  muft  plead  the  firft  a£l  in  1671,  and  then  the  laft  gives  P^'*^^ 

the  fame  authority,  and  that  he  was  in  prifon  the  firft  of  May,  and  *  Tenn.  Rep^ 

it  is  not  enough  to  plead  the  laft  aft.   And  accordingly  plea  over-  *^^ 
ruled  in  this  a^e,  and  judgment  given  for  the  plaintiff. 

Allen  againfi  Darby.  Cafe  I02« 
Hilary  Term.  1  fTtlL  ^  Miry^  Roll  31^ 


DEPLEVIN  quod  cunif  and  avowry  to  it  ill,  and  demurrer.  Mo 
^  And  held  per  Curiam,  that  the  defendant  could  have  po  re-  ^rtpUvmud 
turn,  bccaufc  his  avowry  was  ill,  though  the  declaration  in  replevin  iii.'***''^"* 
was  ill.    And  therefore  the  replevin  was  quaihed,  without  jjidgment  rCom.  Dig, 
for  a  return,  PJeader(iiCi4*) 

3  Term  Kap. 


H%  The 
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Cafe  103.  •  The  King  againft  the  Earl  of  Salisbury* 

♦  [  100  ] 

A  pvdon  can-  HP  H  £  defendant  was  committed  on  an  impeachment  for  trea- 
not  be  pleaded  ^  fon,  in  being  reconciled  to  the  See  of  Rome,  By  the  zSt  of  par- 
Bea^'to'iuilm    ^^^  *^  offence  IS  pardoned  the  parliament  being  adjourned. 

Kgh*^fon  by  '^^  defendant  was  brought  hither  by  habeas  corpus^  and  moved 
the.  Houfe  of      to  be  difcharged 

I«ordi« 

Denied  pbr  Curiam,  becaufe  the  impeachment  is  in  a  fupcrior 
S.C.  Garth.  131.  pourt,  and  the  pardon  muft  be  pleaded  there :  the  commitment  was 
484^   ^'*       judicially  by  the  lords,  and  they  could  not  here  take  cognizance 

Hard.  155.  of  it. 

8  Co.  68. 

Ray.  381.  And  fo  was  remanded  to  the  tower. 

Raft.  £nt.  665. 

^Juji.  56.  x6t.    4  St.  Tr.  397.    %  Hawk.  P.  C.   lyx.  560.  Sec  ii  ft  13  Will.  3.  c.  %. 


I%lichaelmas 


•  Michaelmas  Term,  •cioi} 

The  Second  of  William  and  Mary, 

tw 
THE    king's    BENCH. 


Sir  John  Holt,  Knt.  Chief  Juftice. 

Sir  William  Dolmen,  Knt. 
Sir  William  Greoory, 
Sir  Giles  Eyres, 

Sir  George  Treby,  Knt.  Attorney  General., 

Sir  John  Somers,  Knt.  Solicitor  General. 


3L^EN,  Knt.      1 
REOORY,  Knt.  I  Jufiice. 
s,  Knt.  J 


Bofon  aiainfi  Sandford  and  others*  ^^  j^ - 

ITilarj  Temty  i  CsT  2  Jac.  a.  Roll.  302. 

CA  S  E  againft  the  defendants  as  common  carriers  between  Exi^  in  »  aaion  <»  * 

ter  2nd  London  by  water  in  a  (hip  for- hire.     On  **  not  guilty"  a  '**«  <^*fe  •gainil 

^ial  verdia  finds  that  there  was  a  matter  of  a  veffel  who  afted ;  ^"^^1^*  of 

4utthe  goods  were  delivered  to  him  and  loft;  that  the  defendants  Ibip  A["gZ>di * 

were  proprietors ;  and  that  here  are  others  not  named,  &c.  loftbytbenegiea 

of  the  iDAfter  j 

Argued /tfr  the  plaintX    That  this  is  an  a£Hon  grounded  on  die  ^^  defendants 
wrong;  and  it  may  be  jomt  or  fcveral  at,  the  dedion  of  the  plaintiff.  TJi^j^eX^e''^ 

f  Ulntiflft  not  naisinf  all  the  owners.  — ^—  S.  C.  1  Show.  419.  S.  C.  Ante  20.  S.  c  t  M<L°  «1  •* 
y  C.  Saik.  440.  S.  C.  3  Salk.  ao3.  S.  C.  Comb.  116.  S,  C,  Cartb.  58.  S.  C,  Skiii^  278.  Sc 
iFrtcai.  499.  \  /         •    • 

H4  for 
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Boiow  for  he  hath  dedion  to  brin^  it  either  on  the  tort  or  on  the  c§niraSfj 
SANProtD  ^^  ^^^  ^  ^^^^  brought  it  on  the  wrdhg.  As  it  is  here,  it  is 
purely  grounded  on  the  wrong ;  the  contrad  or  charge  is  but  induce- 
ment. The  gift  of  the  aSion  is  the  wrong;  the  non-feazance  and 
neglcd.  The  general  iffuc  is  not  guilty.  The  damages  arifc  from 
the  wrong:  a  releafe  of  any  part  would  releafe  the  whole;  and 
cited  juftice  Morton's  caft^  {a)  that  where  the  aiSion  arifes  ex  de^ 
lUlOj  moritur  cum  perfona  {b)^  the  cafe  of  Cole  v.  Wilkes  {c)y  SwaU 
low  v.  Emer/on  {d)j  and  Mathew  v,  Hopkins,  (e)  We  have  not 
relied  on  the  agreement  but  oh  the  wrong.  {/)  And  further  ar- 
gued, that  this  ought  to  have  been  pleaded  in  abatementy  for  thereby 
the  pJaintiflF  woiild  jnot  have  delayed,  but  might  have  come  to  the 
knowledge  of  proper  parties.  And  befides,  he  ought  to  have  given 
us  a  tide  to  a  better  writ,  and  cited  Blackboum  v.  Graves,  (g)  If  two 
tenants  in  common  bring  an  a^ion,  advantage  ought  to  be  taken  of 
it  by  way  of  plea.  And  there  is  no  difference  between  plaintiff  and 
defendant  as  to  that  matter :  upon  an  affitrnpfit  I  do  agree  it  is  (b, 
•  [  IM  3  becaufe  it  is  **  non  ajfuwpfit  modo  etformay*  ♦  but  otherwife  in  adion 
upon  the  right ;  as  debt  upon  a  bond  in  JVbelpedaWs  caje^  5  G?.  1 19. 
on  mn  eftfaSfum. 

Treby  Attorney  General  e  contra^  If  he  will  bring  the  adion 
againfl  the  owners  he  nuft  bring  it  againft  diem  all ;  this  founds  in 
wrone,  but  it  arifes  from  a  breach  of  contrad  and  duty ;  it  is  brought 
asainft  d)em  as  proprietors,  and  this  wrong  depending  upon  a  breach 
of  contraft  muft  be  meafured  by  the  contract.  The  contra£l  in 
kw'is  with  the  proprietors.  The  great  rcafon  why  they  are  liable, 
is  becaufe  they  have  remedy  for  the  hire.  Now  they  are  all  to  have 
the  hirei  and  it  is  unreaibnable  that  all  fhould  have  the  hire,  and 
yet  fome  only  pay  for  the  damage :  the  contra£t  is  the  matter  of 
the  afkion;  tne  cafe  of  CMr  v.  Ir'tUeSj  Hutt.  122.  is,  that  it  muft 
be  brought  againft  both  the  occupier's :  here  is  a  perfonal  contraft 
raifed  bylaw,  and  founds  rather  like  a  debt:  this  can  never  be  a 
good  plea  in  abatement,  for  it  amounts  to  the  general  ifiiie,  as  io  an 
ajjumpfit^  the  defendant  can  never  plead  that  he*  and  another  did 
ailiime,  for  it  amounts  only  to  the  general  iiTue,  and  may  be  taken 
advantage  of  in  evidence :  as  to  the  cale  of  a  bond  it  muft  be  agreed  to 
them ;  but  that  ftands  upon  a  very  different  reafon,  becaufe  the  action 
arifes  thereupon,  the  fcvcral  bA  of  every  one  of  the  defendants :  in 
\X9  own  nature  the  bond  is  feveral ;  for  one  roan's  fealing  is  not  ano- 
ther's fealing ;  and  if  the  other  feal  not,  it  is  his  bond  feverally  \ 
but  here  they  all  appoint  the  matter  joindy,  they  officiate  alike. 

The  next  term  the  judges  delivered  their  opinions  feriaiim  for 
|he  defendant.    Dolbin  heefitante. 

{a)  Eafter  Tenn,  ax  Car.  1.  (/)  See  9  Co.  50.   Cro.  Car.  C30.  S«. 

{b)  See  the  cafe  of  Hambly  ▼.  Trott^  vil,  40.    Raym,  71. 

Cowp.  371.  to  377.  0  Trinity  Term,  26  Car.  a.  entered 

(*)  a  HuttoD,  lai.                                .  Hilary  Term,  a4&  25  Car.  %.  Roll.  1116. 

U)  I  Ler.  j6i.  i  Sid.  042.  Keb.  865.  x  Mod.  loa.  xao.    t  Vent.  a$o.     %  Lct. 

(f)  EafterTeriDy  16  Car.  a«  sSid.  044*  107.    3  Keb.  a$|*  329, 


Keb.  85a.  870. 
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£yr£S  Juflici.  I  agree  no  difFerence  between  a  land  and  Boiom 
W2Mcr  carrier,  for  both  are  chargeable,  Nichols  v.  Morij  Sid.  sawvo** 
36.  The  mafter  of  the.  fhip  by  the  common  law  is  no  more 
than  a  iervant  to  the  owners,  and  he  hath  no  power  over  the 
ibip  and  goods :  the  power  which  he  hath  is  by  the  civil  law. 
Hob.  III.  and  it  is  plain  the  a£l  or  default  of  the  fervant 
fhall  charge  the  owners  he  cited <2>y#r  161.  238.  Plowd.  ii.  8. 
2  RffB.  Abr.  567.  Cro.  Eliz.jii.  ^\ecn.  123.  Moore  776.  This 
a&ion  ought  to  have  been  Drought  againft  diem  all ;  for  they  are 
chargeable  only  upon  the  account  of  the  hire,  which  they  all  re- 
ceived. It  is  an  iS&oxi  founded  ex  quafi  contra&u^  and  the  law  im- 
plies an  agreement  and  contra£t  to  have  die  goods  carried  fafely 
and  without  damage.  Southcotfs  caje^  4  Co.  83.  That  there  is  fuch 
a  contraift  is  plain,  for  they  may  Kave  a  quantum  meruit  for  their 
hire.  Now  what  is  in  its  nature  joint  the  plainufF  cannot  fever. 
In  cafe  of  an  expreis  promife  it  is  pbin,  Noi  135.  In  cafe  of  money 
levied  on  a  ^  fieri  facias^  and  not  anfwered  to  the  party,  the  adion  #  £  103  1 
of  debt  muft  be  againft ;  all  the  (herifFs  of  a  city  or  the  coroners  of 
a  county ;  and  yet  it  is  grounded  on  the  wrong ;  but  being  ex  quafi 
C9ntra£iu  it  Is  joint,  {b)  The  verdict  hath  exprelsly  found  that 
none  were  prefent  but  only  their  fervant,  who  was  the  mafterj 
and  they  are  only  chargeable  by  implication  of  law,  and  therefore 
equally  liable*  (i)  Objection.  That  it  ou^t  to  have  been  pleaded 
in  abatement,  i  do  agree  ^diere  one  jotnt-tenanty  or  tenant  in 
common  brings  an  a£tion  perfonal,  and  die  defendant  pleads  in  bar^ 
he  (hall  never  take  advantage  of  it,  (i)  but  I  think  the  defendants 
could  not  have  pleaded  this  in  abatement,  for  in  the  plaintift's  deda- 
radon  be  charges  them  with  an  exprefs  contra£l  of  dieir  own,  and 
then  they  had  been  liable  without  dieir  companions,  becaufe  of  that 
particular  a£l  of  their  own;  and  fo  the  defendant  could  not  plead 
other  part  owners.  It  was  in  the  plaindiF's  eledion  to  charge  them 
eidier  on  an  exprefs  promife,  or  on  the  contra£l  implied  in  law, 
which  could  not  be  difclofed  but  on  evidence.  Here  he  hath  not 
declared  according  to  his  cafe,  for  it  was  twenty,  and  he  hath  faid 
by  three.  (I)  By  verdiS  a  fuit  may  be  abated  as  well  as  by  plea  : 
-  as  to  the  plaintifrs  beiiig  a  ftranger,  that  is  nothing ;  for  he  having 
declared  upon  an  expreis  agreement,  he  is  to  do  it  truly  at  his  peril ; 
and  fo  concluded  for  the  defendant. 

Gregory,  ad  idenu  The  firft  queftion  is,  if  the  owners  be  liable 
and  not  the  mafter  only.  I  think  the  mafter,  as  this  verdi£t  is  found, 
was  only  a  fervant.  {m)  The  owners  are  the  carriers ;  they  have 
the  ibie  profit  \  and  the  mafter  hath  nothing  but  certain  wages.  The 
mailer's  aft  doth  bind  the  owners.  («)  Then  whether  they  are  not 
equally  bound,  and  confequendy  if  they  ought  not  all  of  them  to  be 
fued.  The  niafter  wa5  fervant  to  every  one  of  the  owners.  The 
plaintiff  might  have  taken  notice  of  all  the  owners  as  well  as  of 

{b)  %  Saund.  345.    i  Roll.  Abr.  941.  (/)  Cro.  Ellz.  SSa.    %  RolLRep.  350* 

Hot*.  116.  »6a  *6  Hen.  8.  pi.  5. 


ft)  Hoct.  i%i.  I  Mod.  198.  (m)  Hob.  17 

(*)  Moor,  466.  C      •       '^         "•*  '  '  "'  ^"  " 

49.    Cro.  Slit.  584. 


(A)  Moor,  466.  Cro.  lac.  183.   x  Sid.         («)  Plowd.  la,    latt.  ^14. 


H  4  fornc* 
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Bojo»  fome.  The  cafe  of  Whelpdak  v.  Whelpdak^  S  Co.  119.  is  not 
Sakdtoko.     ^^^^  ^^^'     3  ^^^'  5^4"  ^^^  come  fomewhat  near  to  this;  but  here 

is  no  perfonal  a£l  of  the  parties,  here  is  an  agreement  in  law  M^ich 

feems  joint  in  its  nature  ;  here  it  is  not  the  fame  promife  which  he  de- 
•  [  104  ]    dared  upon,  for  the  law  raifes  it  againft  them  all ;  the  joint  ♦  charging 

them  IS  the  very  foundation  of  the  aftion:  and  therefore  he  concluded 

for  the  defendant. 

DoLBiN  Juflice.  The  acElion  lies  againft  the  owners  and  it  ought 
to  have  been  brought  againft  them  all.  Here  is  no  exprefs  con* 
tra£l ;  and  then  a  promife  which 'the  law  raifes  againft  them  all:  it 
ought  accordingly  to  be  brought  againft  them  all.  But  it  Iv  doubt- 
ful if  it  ftiould  not  have  been  pleaded  in  abatement.  I  think  they 
might  have  pleaded  it  in  abatement :  and  therefore  I  think  the  plaintin 
ought  to  have  his  judgment. 

Holt  Chief  Juftice.  The  queftions  are  if  this  a&ion  be  well 
brought  againft  fome  of  the  part  owners  ?  and  if  the  part  owners, 
the  defendants,  may  take  advantage  of  this  upon  evidence  ?  Conflder 
upon  what  account  they  are  anfwerable.  First,  The  mafter  is 
liable  and  may  be  fued  alone.  The  mariners  mav  have  their  ac- 
count againft  the  mafter;  the  maftef  may  fue  for  tne  freight :  he  is 
fuch  a  perfon  as  may  be  fued.  The  part  owners  are  chargeable,  be- 
caufe  they  take  upon  them  the  fitting  of  the  fliip  and  have  the  benefit 
of  it  J  the  part  owners  are  anfwerable  as  employing  and  havui^,  the 
benefit  of  the  voyage;  they  are  not  chargeable  as  by  reafon  of 
their  intereft ;  for  if  fome  do  not  agree  and  the  major  part  do,  the 
others  Ihall  not  have  any  advantage  of  the  freight,  fo  that  it  is  their 
having  employed  the  (hip:  but  here  they  are  partners  in  common 
^carriage,  and  there  is  no  difference  between  them  ;  they  have  a  joint- 
truft  repofed  in  them.  This  adlicn  is  grounded  upon  the  truft  and 
that  doth  imply  a  contrad :  then  in  all  cafes  where  the  zSAon  is 
grounded  on  a  contraft,  all  that  are  privies  to  the  contrad  (hall 
take  advantage  of  this  omifTion  on  the  general  ilTue :  one  is  not  a 
carrier  alone.  The  declaration  is,  that  the  Atkniaaxts  fuper  fe  fufcepe^ 
runt'y  it  is  the  undertaking  of  the  mafter;  and  that  is  the  under- 
ling of  all.  It  is  the  fame  as  if  be  had  faid  fuperft  ajfumpjerunt 
in  confideration  of  a  promife  to  pay  the  hire  that  the  goods  fhould 
be  fafe  carried.  It  may  be  fo  alledged ;  and  fo  it  was  in  the  cafe  of 
jRogers  V.  Hcadj  Cro.  Jac,  262.  and  then  advantage  may  be  had 
of  it  on  the  general  iflue.  The  very  taking  of  the  goods  is  a  gene- 
ral confideration,  though  he  be  not  a  common  carrier,  as  in  the  cafe 
f)f  Symondf  V.  Darknoly  Palmer^  523.  and  the  declaration  held  good 
though  not  faid  to  be  a  common  carrier ;  and  the  acceptance  of  the 
goods  makes  him  liable.  All  the  misfeazance  in  this  cafe  is  but  for 
g  breach  of  truft.  A  common  carrier  is  as  much  bound  to  carry 
^  F  195  3  goods  as  an  innkeeper  is  ♦  to  lodge  a  gueft :  here  the  employment  is 
Joint,  it  is  like  a  joint-office ;  a  breach  of  truft  in  one  is  fo  in  all : 
here  the  finding  of  the  jury  varies  from  the  employment  in  the  de- 
claration; the  reward  is  joint  tp  be  paid  to  them  all,  and  fo  the  con* 
fideration  is  joint.  Gelley  v.  CUrke^  Cro.  Jac.  189.  It  is  the  reward 
fhat  raifes  the  a^on  becaufe  of  the  adyanuge.    Now  t^e  reward 

bein^ 


Michaelmas  Term,  i  William  and  Mary,  in  B.  R.  105 

bong  die  reafon  to  charge  them  the  manner  of  charging  them  muft  Botow. 
be  the  fame.  Suppofe  thefe  defendants  had  alone  brought  an  adion  SAn^woM,9* 
for  the  hire,  this  plaintifF,  then  defendant,  might  have  taken  advan- 
tage of  this  on  the  general  iffue.  The  cafe  of  IVhelpdaU  v.  Whelp" 
daie^  $  Go.  1 19.  is  gocxi  law,  becaufe  it  was  his  deed  modo  et  forma. 
If  the  other  had  died  it  would  have  been  his  deed*  The  deed  is  his 
feveral  zA  though  the  lien  be  joint :  there  is  a  great  deal  of  differ- 
ence  between  declaring;  upon  a  deed  and  upon  another  contra^ 
How  could  this  be  plea&d  in  abatement,  that  there  were  other  part 
owners  ?  That  would  not  do,  for  if  I  have  part  of  a  (hip  mortgaged 
to  me,  I  am  not  anfwerable,  but  it  is  the  employment  doth  charge 
me.  Suppofe  they  had  iaid  that  they  ftmul  cum  the  other  fuptrft 
fufceterunty  absque  hoc  that  they  did  aflume  modo  etforma\  for  you 
muft  have  traverfed  fo :  now  what  would  this  have  been,  but  the 
general  iflue,  as  in  7  Hen,  4.  pL  8.  But  in  thofe  times  there  was 
no  general  iflue  pleaded  for  any  non-feazance  or  negled,  but  they 
always  pleaded  fpecially,  and  traverfed  fome  particular  point  in  the 
declaration,  Cro,  Eiiz.  369.  Moon  355,  If  no  eeneral  iflue 
could  be  pleaded,  it  were  fomewhat:  that  cafe  of  7  lien,  j^  pi  8« 
was  upon  a  real  charge,  this  is  upon  a  perfonal  contract.  I  cannot 
diftinguifh  the  cafe  of  Cole  v.  JVilkesy  Hutt.  122.  from  this  \  it  ap- 
peared there  was  another  joint  occupier,  and  advantage  taken  of  it 
00  the  general  iflue,  becaufe  the  duty  arofe  there  from  the  occupa- 
tion :  if  the  plaintiff  will  charge  the  owners,  he  muft  charge  them  . 
in  fuch  manner  as  they  are  chargeable  9  he  might  have  charged  the 
mafter  alone. 

And  {o  P£R  Curiam.    Judgment  for  the  defendant. 


•  The  King  againft  the  Inhabitants  of  Hermitage  in  Dor-    Gafe  105. 

fetfliire. 

♦  [  106  ] 

\X7RfT  or  ENQUIRY  of  damages  for  fences  thrown  down  in  Omnoaanttr^ 
xht  night.     Held  per  Curiam.  That  there  was  no  need  of  "°^'onof  writ' 
notice  oT  the  execution  of  the  writ,  becaufe  traverfable.  of  en<)uiry  ii  not 

Deceirarjr. ...« 
S.  C.  Garth.  1 14.  239. 

But  PER  Curiam  quafhed,  becaufe  "  Interejfatus  fuit  pro  reftduo  How  title  tot 

*  eujiifdam  termini;^  where  it  ought  to  have  been  ^^poJJeJftonaUfuitr  X^J^ 

It  might  have  been  a  concurrent  leaft^  or  a  leafe  not  commenced,  and  Co.  Lit.  17. 4*. 
no  pdlefSon  laid :  it  was  ill.  Piowd.  lox. 

5  Com.  Dig.   Pleader  (C  35.) 

In  debate  of  this,  it  was  agreed  per  Cttriam  that  a  grantee  of  ^]^**'*°y?^* 
common  might  have  this  writj  owner  of  the  wafte  may  have  itj  ^rameeofa  * 
gFU)tee  of  the  herbage  might  have  it  Vide  Kehuay,  common,  may 

have  a  nsGanttr. 
Cro.  Car.  tSq.    Lutw.  141.    See  29  Geo.  %.  c  36.  and  31  Geo. ».  c  41. 

The 
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Cafe  io6.  The  King  agamfi  Berchet  and  odiers. 

INFORMATION  for  a  riot  in  breaking  the  fences  and  in- 
'^  dofures  of  Mr.  Guys  at  Tring  in  Hertfrrdfture. 

Sir  Francis  Winnington  argued  laft  term  for  the  defendant, 
that  no  information  dodi  lie  in  thb  crown  office  i  and  ordered  to 
be  argued  again  this  term;  for  which  I  was  prepared  to  areue  it; 
bat  none  being  ready  to  juftify  their  demurrer  we  had  ju^ment 
fr9  ngi  PER  TOUT  LE  CQURT,  qui giji. 

Mjr  intended  argument  was  as  folbweth:  The  queftioo  is, 
if  this  information  doth  lie ;  if  the  defendant  be  bound  to  an- 
fwer  to  it  ?  That  it  does,  I  ihall  prove  by  thefe  following  fteps. 
First,  by  (hewing  that  an  inqueft  is  not  neceflary  in  all  cafes 
to  inforce  a  defeniunt  to  anfwer  the  king's  fuit,  and  the  rea(bn 
whv,.  and  apply  that  reafim  to  this  cafe;  and  then  (hew  that  even 
in  Uxne  capital  cafes  it  is  not  requifite,  and  that  in  all  cafes  not  ca- 
pital there  is  no  neceffity  of  it ;  and  fo  evince  that  diis  mecbod  of 
profecution  is  no  ways  contrariant  to  any  fundamental  rule  of  law, 
but  agreeable  to  it :  and  then  ihew  the  conftant  uiage  of  this  method 
and  the  approbation  it  both  had  from  the  judges  and  lawyers  of  all 
ages  and  in  all  reigns,  even  before  oUavo  CaroH^  as  well  as  (ince; 
even  before  and  after  Ernpfin^s  Law  as  well  as  under  it,  and  that 
that  law  doth  no  ways  affe^  this  cafe ;  and  then  anfwer  ths^  and  the 
other  objedions  Parted  on  the  odicr  fide.  The  *  rule  which  I  agree 
to  and  lay  down  as  my  foundation  is  this,  that  no  man  is  to  anfwer 
the  king's  fuit  without  fome  record  importing  his  charge ;  but  that 
if  there  be  any  matter  of  record  or  fu|eeftion,  or  furmife  upon  re- 
cord, or  information  filed  as  of  record  for  the  king,  importing  the 
charge  of  an  oiFence ;  that  this  may,  if  the  king  pleafeth,  ferve  in* 
flead  of  an  inqueft  or  verdidl  eidier  by  indidment  or  prefentment, 
and  that  the  party  thereupon  fhall  be  compelled  to  plead  to  it  as  a 
prefentment.  I  ao  not  mean  this  of  treafon  or  felony,  though  there 
are  two  cafes  even  in  that  too :  nor  do  I  mean  to  prove  it  by  new 
offences  created  by  ftatute  or  informations  enabled  to  be  for  them  ; 
but  offences  at  common  law,  or  fuch  as  are  made  di  novo^  and  no 
particular  mode  of  profecution  appointed.  The  king's  fuits  arc  of 
three  natures.     Either 

First,  In  matters  of  mere  right  and  property,  where  freehold  or 
inheritance  is  concerned.  It  is  true,  there  muft  be  an  inquifition  or 
office  to  entitle  the  king  to  either  fuit  or  fervice,  and  fo'^is  Kehvajy 
20I.  Dyer^  74 ;  but  in  other  cafes  a  fuggeflion  or  information  filed 
of  record  for  the  king  will  ferve  inftead  of  them  where  an  office  is 
no  otherwife  requifite  j  which  is  the  fame  as  an  inquefl  in  our  cafe : 
I  will  not  cite  particular  dSafes ;  the  books  are  full  of  them ;  as 
£ro.  tit.  «  Surmfij'*  pi.  5.  9.  30.  ^x.  that  a  fuggcflion  or  infor- 
mation (Which  he  ufes  promifcuoufly,  and  therefore  with  him  as 
fynonimous  terms)  of  a  dying  fcifcd  ujader  a  term  in  chivalry,  or  a 
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iewik  by  will  cf  goods  to  the  king,  that  in  thofe  cafes  fuch  infor-         ^^^^ 
madon  upon  record  will  ferve  inftead  of  an  inquifition.    I  urge  this      BsmcHsr. 
only  to  ihew  diat  in  matters  of  great  concernment,  as  inheritance, 
two  juries  are  neceflary  to  give  the  king  an  unavoidable  right,  as  in 
cafe  of  crimes,  where  life  is  concerned,  by  grand  auid  petit  jury  i 
otherwife  in  lefler  matters. 

Secondly,  In  matters  that  are  part  crime  and  part  intereji^  it 
muft  be  agreed  that  an  inqueft  is  not  neceflary  to  intitle  the  king  . 
to  a  fuit,  or  to  compel  the  criminal  to  anfwer ;  and  for  that  there  is 
a  notable  cafe  in  35  Htn,  b.foL  7.  an  information  for  unlawful  taking 
and  detaining  certain  jewels  of  the  crown,  which  was  a  rank  treU 
pafs,  and  a  jnea  was  to  it  of  the  city  cuftom,  for  that  ihops  being 
markets  overt^  &c*  Upon  arguing  the  demurrer,  it  was  urged  that 
this  matter  ought  to  have  been  profecuted  by  way  of  prefentment^ 
which  would  be  matter  of  fubftance  to  enforce  the  party  to  anfwer, 
and  not  by  bare  information,  the  which  was  denied  by  the  attorney 
eeneral,  and  it  was  accordingly  judged  *  pro  rege.  The  reafon  why  #  [  108  ] 
1  urge  this,  is  becaufe  their  arguments  tend  to  overthrow  all  infor- 
formations,  as  I  fhall  (hew  prefently.  It  mud  be  further  agreed, 
even  that  an  information  lies  for  intrufion  into  the  king's  lan^  and 
ufurpation  of  his  royal  franchifes,  and  yet  thefe  are  crimes,  and  are 
vi  et  armisy  and  incur  fine  and  imprifonment.  Exporting  goods  out 
of  England  not  paying  the  cuftom  due  by  common  law  is  an  offence 
at  the  common  law,  as  is  Dyer^  43.  Thefe  are  fuable-  here,  or 
in  the  Exchequer^  and  puniihed  by  fine  upon  information :  and  it 
will  be  difficult  to  afTign  a  difference  between  thefe  and  other  of- 
fences i  for  they  are  againfl  the  crown,  and  all  tend  (though  not 
in  aquali  gradu)  to  the  diminution  of  the  king's  honour  and  re- 
venue, and  he  hath  as  much  right  to  a  fine  after  an  ofFence  com- 
mitted, as  he  hath  to  a  cuftom  duty  (which  he  hath  by  the  common 
law,  Dyery  43.)  and  by  them  he  is  fuppofed  in  the  eye  of  the  law  to 
fupport  and  maintain  bis  courts  of  juftice,  as  by  the  other  to  keep 
the  feas  open  and  fafe  for  trade :  nor  can  I  fee  any  reafon  why  an 
indidment  fhould  not  be  as  neceflary  in  thefe  cafes  as  in  ours.  But 
to  come  clofer: 

Thirdly.  In  matters  dire£Hy  and  (imply  criminal,  a  prefent- 
ment  is  not  requiflte.  That  there  muft  be  a  record,  I  will  agree 
CO  be  neceflary,  and  fo  is  the  law  declared  in  42  Ed.  3.  cap.  3.  that 
no  man  fliall  be  put  to  anfwer  without  prefentment  before  juftices, 
or  matter  of  record,  or  due  procefs  of  law  according  to  the  old  law 
of  the  land  \  a  record  was  neceflTary,  becaufe  profecutions  were 
uled  by  the  attorney  ore  tenusj  both  before  the  king  in  his  privy 
council,  and  before  the  king's  council  in  camera Jiellata.  Now  this 
Tery  aft  they  have  been  pleafed  to  urge  as  on  their  flde,  but  how  pro- 
perly your  lordihip  muft  judge,  for  it  is  fo  far -from  maintaining  their 
aiertion,  that  none  are  compellable  to  anfwer  but  upon  indi6lment  and 
pitfenCment,  whidi  are  all  one  (only  the  former  is  drawn  by  a  clerk, 
the  odier  is  made  by  themfelves  informal )  that  this  law  doth  plainly  de« 
clare  that  there  is  fome  other  legal  way  to  charge  a  man  with  a  crime, 
befides  diofe  two,for  what  elfemean  dioie  words,  ^  or  matter  of  record 
f*  w  due  proce&  of  law  ?"  and  it  is  in  the  disjunfUve.    Now  it  is  a 

known 
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Kf  NO         known  rule  in  the  interpretation  of  ftatutes,  diat  fitch  a  (cnft  is  to  be 
BcBCMBT      °^^^  ^^'^  ^^  whole,  as  that  no  daufe,  fentence,  or  word  fluU 
prove  fuperfluous,  void,  or  infignificant,  if  by  any  other  conftru£tion, 
4Bac.  Abr.  645.  ^^^  ^^^  ^j  ^^  jttz^e  ukful  and  pertinent.     If  dieir  conftnidion  be 
^  [  109  ]    right  that  nothing  but  prefentment  is  meant,  then  all  the  ^  reft  is 
nonfenfe  becaule  it  hath  no  meaning.     But,  my  lord,  none  of  thefe 
old  laws  are  fo  weakly  penned  ;  they  have  a  meaning  and  a  ftrong 
ons  too  ;  diere  is  a  due  procefs  to  charge  a  man  with  a  crime  be- 
fides  that  of  indi(Siment ;  there  is  a  thing  of  record  befides  that  of 
prefentment,  and  that  is  an*  information;  which  I  (hall  prefently 
prove  agreeable  to  the  old  law.     This  a£l  makes  it  plain  to  me, 
cither  there  is  fomewhat  elfe  or  not:  if  not,  this  ftatute  is  miftaken  : 
If  there  be,  it  is  an  information  or  fomewhat  elfe ;  but  there  is  no 
odier,  ergOf  iic.     It  cannot  be  appeals ;  for  that  is  the  party's,  not 
the  king's  fuit.     Therefore  this  zSt  is  fo  far  from  prohibiting  the 
cafe  of  informations,  tiiat  it  ftrongly  implies  and  ftablifhes  them. 
That  a  record  is  equivalent  to  an  indiSitnent  or  inqueft^  there  are  two 
inftances.     One  in  cafe  of  capital  crimes^  where  a  record  importing 
the  charge  thereof  is  fuiEcient  to  compel  the  party  to  anfwer  to  it. 
'As  if  an  inqueft  be  againft  A.  and  he  confefs  it,  and  by  bill  ap- 
prove B.  as  guilty,  and  afterwards  waives  his  approver  by  con- 
feffing  his  bill  to  be  falfe,  the  king  may  notwithftanding  proceed  to 
arraign  and  charge  B.  upon  that  bill  as  at  his  fuit,  and  fi.  is  and 
fhall  be  compellable. to  anfwer  to  it,  and  fo  are  the  books,  3  Hen.  6. 
pL  80.  and  agreed  fo  in  47  Edw.  3.  pL  5.  and  many  others.     So  in 
llaIe*tSani.i99.  an  appeal  of  murder  if  the  appellant  become  nonfuit,  the  king  may 
proceed  to  charge  the  appellee,  and  he  muft  plead,  and  may  be  tried, 
condemned,  and  executed  upon  it,  though  no  inqueft  againft  him; 
and  fo  are  all  the  books,  1 1  Hen,  4.^/.  41.  4  Hen,  6.  pL  15.  4  Edw, 
4..  pi.  10.  the  fame  in  ITdu.  13.  the  cafe  of  Crifpe  v.  VireL     This 
I  urge  to  fliew  that  an  inqueft  by  a  jury  is  not  always  and  indeii- 
3  Com.  Dig.        finitely  neceflary ;  and  that  to  charge  a  man  upon  record  is  not  con- 
^^5-  trary  to  the  fundamental  rules  of  the  law,  as  is  pretended.     But  to 

come  clofcr.  In  matters  merely  criminal,^  but  not  capital^  the  finding 
of  a  jury  is  not  requifite,  39  Men.  b.  pi.  41.  as  abridged  by  Brook^ 
tit.  Surmifey  pi.  3.  there  is  this  refolution ;  that  where  a  fuggeftion 
is  made\o  the  Court,  that  a  refcous  was  committed  upon  the  fberiiF, 
coroner,  or  the  like,  it  was  affirmed  by  Nottingham  then  Attor^ 
my  General^  and  Arderne  Chief  Baron^  and  Laicon  did  not 
deny  it,  that  the  Court  ihall  award  procefs  againft  the  offender :  and 
it  is  agreed  clearly  by  the  reporter  (fays  Brooke)  that  upon  a  fugge(^ 
tion  thereof  they  would  award  procefs.  It  is  not  upon  the  return  of 
a  rejcous ;  for  that  was  refolved  ill  on  an  exception  taken  to  it.  It 
•  [  110  1  ^^  ^^^^  Brook  makes  a  quefticn,^?  tantumin  Scaccario  vd  in  aliis  • 
curiis'^  but  if  there,  then  fu rely  here,  to  whofe  jurifdiftion  all  fuch 
matters  are  moft  proper.  The  abridgment  fpeaks  it  indefinitely  on 
a  fuggeftion.  Befides,  in  all  cafes  of  contempts  to  a  court  no  pre- 
fentnieht  is  neceflary,  no  not  fo  much  as  to  convid;  for  if  done  in 
facie  Curiay  a  record  may  be  made  of  it,  and  a  punifhment  judicially 
inflided,  and  that  executed  immediately,  as  was  done  in  J^fr.  Read^ 
ing's  Qafe.    But  to  come  home  to  the  point  before  you.    In  cafes  of 

irimu 
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crimes  of  which  the  Court  can  take  no  notice  but  ab  extra,  an  in-        ^^va 
formation  is  fufficient  to  found  procefs  ^  and  hath  always  been  thought     Bsrcrx t. 
fo  even  in  all  cafes :  and  for  that  I  will  go  backwards  even  to  the 
reign  of  Edward  the  Fourth,  and  further.     I  will  not  name  the  laflr 
reign,  becaufe  perhaps  they  will  cavil  at  the  authority,  though  in 
this  they  only  followed  their  predeceflbrs.     In  the  reign  of  Charles 
the  Second  were  abundance :   I  remember  two  not  printed,  and 
thofe  were  by  Sir  William  Joms  agatnft  Harrington  for  words,  {a) 
and  againft  johnfon  for  nothing,  [b)  and  argued  by  Sir  Francis 
WiNNiNGTON  thtrc  pro  rege.    In  Michaelmas  Term,  21  Car.  2. 
there  was  an  information  here  againft  Parris  and  others  for  cheat- 
ing a  young  lady,  (c)  and  unlawfully  procuring  a  warrant  of  at- 
torney to  confe6  a  judgment  in  a  very  great  fum,  and  a  verdi£l  and 
judgment,  and  the  parties  fined  ana  committed,   after  debate  in 
arreft  of  judgment.     In  Trinity  Term,  19  Car.  2.  Inter  indi£fa'^ 
menta  num'  19.  an  information  by  Sir  Thomas  Fanjhaw,  as  coroner 
and  attorney  againft  Opie  Dodge  and  other  CornijOi  men  for  unlaw- 
fully getting  one  of  themfelves  fworn  of  a  tales  in  order  to  give  a 
verdi^  for  a  defendant  in  trefpafs ;  and  Saunders  offered  to  move 
in  arreft  of  judgment,  but  was  bid  by  Hales  to  bring  his  writ  of 
error,  and  there  vtzs  juAffncnX.  quod  capiantur  ad facien^  finem  cum 
domino  rege  :  it  is  reported  with  the  information  at  large  in  Saunders 
Reports,    {d)    In  Hilary  Term,  15  and  16  Car.  a.    Information 
againft  Alderman  Sterling  and  others  for  confpiracy,  to  take  away 
the  G^Ion  Tr?de ;  and  judgment  on  debate,   [e)  And  no  doubt 
in  all  thefe  cafes,  but  an  information  lay ;  and  yet  they  were  all 
controverfial  and  adverfary  fuits*    In  Trinity  Term,  15  Car.  2.  it 
was  delivered  as  law  by  Keeling,  and  agreed  per  Curiam,  that 
if  any  information  be  exhibited  by  the  Attorney  General,  or  the 
Mafter  of  the  Crown  Office,  the  Court  may  qualh  it  upon  motion, 
becaufe  it  is  ex  officio,  (/)  In  Eafter  Term,  15  Car.  2.  one  againft 
the  inhabitants  of  Tax  ton  in  Oxford/hire  for  not  repairing  an  high- 
way, and  much  debate  upon  motion,  and  no  quefiion  of  this  point,  {g) 
Here   is'  plainly  the  opinion  of  Hales,    Keeling,   •   Wynd-    [  *  XIX  ] 
KAM,  &c.  nor  did  my  Lord  Chief  Justice  Vaughan  much 
differ  from  them ;  for  he  affinns  them  to  lie  here  as  well  as  in 
THE  Star  C  hamber.    In  BuJbePs  cafe  (h)  fpeaking  of  jurors  being 
lined,  &c.  he  fays,  ^  no  man  can  ever  fliew  that  jurymen  have  been 
^^  puniihed  upon  informations  either  in  law, or  in  the  Star  Ch  am- 
"  BER,  for  bafely  finding  againft  evidence,  except  where  imbracery 
^  or  fubornation  were  joined,'*  which  fliews  it  is  a  fuppofition  that 
iiiformation  did  lie  for  fuch  offences,  and  yet  they  are  fuch  as  are 
not  within  any  particular  ftatute  that  dire£b  this  method  of  fuit. 
They  were  fo  common  in  Charles  the  Second's  time,  that  they  are 
•get  into  our  precedent  books  of  pleading.     In  Vidian's  Entries.  (/) 

{a)    HsrriDgroii*s  cafe^    Hilary  Ternii  (</)  i  Saun4.  30 x* 

19  Car.  3.    1  V«nt.  324.  (r)  i  Sid.  174. 

{h)    Rex  V.   Johnfon,    Eafter  Term,  (/)  i  Sid.  15a. 

30  Car.  2.  a  Show.  z.  U)  '  ^>^«  i4^- 

(r)    Micb.  Tcrmj  21  Car.  2.   x  Sid.  {b)  Vaugb.  152. 

45 U  (i)  Vid.  Li\X.  213. 
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Kiw«  is  one  exhibited  by  Str  Thomas  Fanjiaiv  v,  yujlinian  Peggit  St^ 
BsmciiET.  "'*^>  ^^^  ncgledls  and  abufes  in  his  office  of  ct^os  brevium^  as  for 
an  oiFence  at  common  law ;  and  fbl.  215.  are  two  more  of  the  like 
nature  ;  one  of  which  isfigainfl:  Wilkinfon  the  fix  clerk  for  dieating 
Sir  John  Marjhy  Longvilj  and  Blucky  of  a  deed  of  articles  and  can- 
celling it :  all  which  ihews  the  opinion  of  the  lawyers  in  this  point; 
'  for  the  laft  was  at  the  inftance  of  lawyers;  and  Fidian  was  well 
known  to  be  a  good  clerk,  and  a  curious  obferver  of  what  paft  here.- 
Then  for  the  late  times,  in  Eafter  Term  1658.  in  fuperior'  bancoy 
one  for  forgery  againft  Charles  Dudley^  the  titulaf  duke  of  Nortbum^ 
herlandy  for  forging  the  entry  of  a  marriage  between  Sir  Robert 
Dudley  and  Frances  Kavafor  lady  of  honour  to  queen  Elizabeth, 
in  the  regifter  book  of  Eaft  Greenwich  in  Kenty  and  a  trial  on  it, 
and  much  debate  in  arreft  of  judgment,  and  the  party  fined  two  hun- 
dred pounds  by  Glynn  and  Newdigate,  which  was  ((ays  the 
book)  more  than  he  was  worth,  {k)  In  Hilary  Term,  1650, 
Banco  fuperiori^  an  information  againft  Mayne  and  two  juftices  of 
peace,  for  not  enquiring  of  a  riot  according  to  the  ftatuce  of 
%  Hen.  5.  c.  5.  which  was  committed  near  dieir  refidence,  and 
▼erdidl  and  judgment  after  debate,  niji  caufa  pro  cuftodibus^  fcfr.  (/) 
and  it  is  obfervable  that  the  ftatute  which  commands  the  inquiry, 
and  upon  which  the  information  was  grounded,  did  not  give  an  in- 
formation, fo  that  it  is  the  fame  with  an  ofFence  at  the  common 
hw.  In  Stiles  Practical  Regifter  which  was  printed  1657,  and  is  a 
bundle  of  obfervations  faid  to  be  taken  firom  the  mouth  oi  Mr,  Ser- 
jeant Rollj  there  he  hath*  a  whole  chapter  upon  this  head  of  i;j^r- 
mationsy  diftinA  from  a  long  one  of  indi£fmentSj  and  twenty  rules 
made  in  thofe  times  concerning  them,  which  fufficlently  fhews  the 
approbation  of  their  ufe  even  in  thofe  days  :  I  will  name  one  verba" 
tim:  In  Michaelmas  Term  1649.  B.  S,  <<  an  information  may  be 
•  [  112  ]  "preferred  in  this  court  againft  the  •  inhabitants  of  any  town  or 
**  village  in  England,  for  not  repairing  the  highways  which  they  are 
**  bound  to  repair."  Then  he  gives  this  reafon  for  it, "  for  this  court 
«  may  punifh  offences  done  againft  the  weal  public  all  the  nation 
**  over ;"  and  many  other  rules  et  diSla  judicum  are  there  obferved, 
which  ihews  the  fcnfc  of  the  lawyers  of  that  age,  &c. 

In  the  reign  of  Charles  the  Firft,  there  are  abundance  of  prece- 
dents and  reiolutions.  In  Eafter  Term,  14  Car.  i.  One  Freeman  (m) 
was  brought  by  habeas  corpus^  being  committed  for  a  riot  and 
refcous  of  one  taken  by  a  meflenger,  and  a  day  was  given  ta  file 
an  information,  or  prefer  an  indidment  againft  him,  and  then  faid 
that  there  were  frequently  fiich  informations  forfuchand  other  like 
mifdemeatiors.  In  Hilary  Term,  15  Car.  i.  in  Steven*s  cafej  («) 
an  ill  pradice  appearing  in  one  Spicer  an  under-fherifF,  the  cleric 
of  the  crown  was  appointed  to  draw  an  information  for  the  mifde- 
meanor.   In  Mich.  Term,  8  Car.  i.  one  againft  ff^ard  and  Lynm 

{k)  1  Sid.  71.  («)  Cro.  Car.  579. 

(0  Stiles  245, 146.  (a)  Cro.  Car.  566. 

a  for 
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for  floiH>ing  a  common  way,  {o)  and  a  ipecial  plea  and  demurrer  tcf  Kni« 
it ;  and  after  argument  and  much  debate  a  rule  forjudgment.  In  «  ^* 
Eafter  Term,  S  Car.  !•  againft  the  Mayer  and  CWmonalty  of  *c«*'"' 
London  for  permitting  a  riot  and  tumult,  wherein  Dr.  Lamb  was 
flain,  and  none  of  the  offenders  taken,  {p)  and  held  to  lie.  And 
the  (ame  term  againft  Sir  Jamit  WingfiM  and  others  for  a  riot  {q) 
and  on  the  trial  urged  ftronghr  by  NoY  that  the  default  of  on« 
(hould  bind  the  reft,  but  refolvea  to  be  as  feveral  as  in  an  indidmenC 
li  Hilary  Term,  6  Car.  i.  two  feveral  informations  againft  Sirowd 
and  Hobarty  for  their  feveral  efcapes  out  of  the  Gatb-housb,  (r) 
but  no  doubt  of  this  thing,  though  they  had  good  counfel  and  much 
debate  upon  the  triaL  In  Michadmas  Term,  2  Car.  2«  motion 
was  made  for  an  attachment  againft  an  officer  of  the  Marfhes  of 
Wales,  for  arrefting  a  court-leet  juror  while  upon  duty,  whereby 
the  king's  court  was  difturbed,  (s)  the  Court  denied  the  motion 
becaufe  not  an  officer  or  procefs  of  their's,  but  direded  an  infbr-* 
madon  againft  him  here  in  this  court  for  that  mifdemcanor.  In 
Michaelmas  Term,  5  Car.  i.  one  in  this  court  againft  Elliot^  Hottis^ 
fcc.  for  a  mifdemeanor,  (/)  a  plea  to  the  jurifdidSon  and  over-ruled^ 
a  cauie  much  debated,  and  this  point  ftarted,  but  by  one  of  tfaeir 
counfel,  viz.  Mr;  Calthrope,  and  anfwered  as  ilighdy  by  the 
Attorney,  that  there  were  many  precedents.  This  judgmenff 
was  impeached  in  parliament  («)  but  this  never  obje^^ed  asl  can 
find  by  any  of  the  hiftories  of  that  dme,  which  is  a  ftrong  aigu* 
ment  that  die  parliament  thought  an  information  to  lie,  if  the  mat^ 
ter  had  been  within  their  jurifdidton ;  and  if  *  they  had  thought  *  f  lit  1 
otherwife,  we  Ihould  unqueftionably  have  heard  of  it  /as  Ruflnvortb 
hath  it  in  his  Appendix,  (x]  it  is  plain  by  the  very  note  that  this, 
point  was  never  ftarted  or  queftioned  :  the  grievance  comphined  of 
wasreftraint  of  liberty  of  fpeech  in  parliament  and  breach  of  thatprivi* 
lege;  die  words  are,  that  <<  the  information  for  matters  done  in  par- 
^  Tiament,  and  the  fame  appearing  in  the  information,  was  a  breach  of 
"  privilege."  Nothing  can  be  a  ftronger  argument,  that  it  was  illegal 
ai^  why  r  .not  becaufe  it  was  an  informarion,  but  becaufe  the  crime 
charged,  if  any,  was  committed  in  parliament;  and  upon  the  debated 
in  parliament  in  1667,  when  reverfed,  as  appears  by  Cro.  Car.  toib^ 
607.  this  was  the  matter  infifted  on,  and  StrowtPs  aH  urged  "^as  tho 
ground  of  the  reverfal.  I  beg  your  lordihips  pardon  for  urging 
one  infhmce  more  in  that  reign,  for  infbrmadons  by  the  attorney 
even  in  an  higher  court  than  this*  In  the  fecond  year  of  Charles' 
die  Firft  there  was  one  exhibited  by  way  of  ardcles,  and  fubfcribed 
bv  the  then  attorney  in  the  Houfe  of  Lords  againft  the  then  Earl  of 
Briftoly  for  diverfe  high  crimes  and  mifdemeanors  both  here  and 
abroad  $  the  fame  was  received  by  the  Lords  as  a  charge,  and  en- 
tered iji  their  Journal  upon  record,  the  party  forced  to  plead  to  it, 
and  he  did  fo,  and  the  fame  entered  in  like  manner;  both  are  to  be 
ieea  aft  large  in  Dr.  Pramkliffo  AnnaU  of  James  the  Firft  and' 
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;•)  Cro.  Csr.  2669  «67«  (r)  Cro.  Car.  181. 


»)  CfO.  Car.  25ft.  («)  Cro.  Car.  604. 

f)  Cro.  Car.  251.  \x)  Appendix  to  the   firft  volame  of 

(r)  Cro.  Car.  209*  &ttAworch*i  Colk^tioiU;  page  56. 
(ff)  I#attb.X9S« 

Charles 
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i^««»         Charles  the  Firft,  &c.  (y)    The  fiune  was  done  in  17  Car.  i. 

B£Ac'&sT»  Infonnation  by  attorney  againft  the  Lord  Kimboltony  and  the  five 
members  of  the  commons  houfe.  It  is  true  my  lord>  this  laft  was 
but  a  melancholy  precedent  becaufe  of  its  conlequence^  for  it  was 
noted  a  breach  of  privilege  as  it  is  in  Naifon^s  Collision  9(2}  but  I 
do  not  find  it  noted  illegal  becaufe  it  was  not  by  prefcntment  or  im- 
peachment }  but  the  reafon  of  their  cenfure  was,  becaufe  the  attor- 
ney had  broke  their  privilege  in  meddling  with  iriembers,  and  fuch 
againfl  whom  (they  faid)  he  had  no  proof  to  make  good  his  charge. 
I  urge  this  only  to  Oiew  that  in  all  thefe  debates  we  no  where 
find  an  information  cenfured  as  illegal,  qua  et  quia  talis  \  and  if  an 
inqueft  had  been  thought  univerfally  requihte  and  neceflary,  it  would 
certainly  have  been  touched  upon  thefe  occafions.  In  the  next  pre- 
ceding reign,  viz.  James  the  Firft,  our  books  do  not  take  fo  much 
as  notice  of  informations  in  this  court ;  for  Hobert  and  Coke 
who  were  then  attorney  generals  preferred  moft  of  theirs  in  the 
Star-Chamber  i  which  I  fhall  prove  prefently  to  be  a  ftrong 
authority  for  us,  as  even  by  the  common  law  of  England :  yet  even 

*  £  114  ]  in  this  reign  there  *  are  many  informations  upon  the  file  which  I 
(ball  not  trouble  your  lordfhip  with,  becaufe  ancient  ones  will  be  of 
more  authority,  in  Michaelmas  Term,  17  Jac.  I.  B.  R.  Informa- 
tion that  where,  by  the  cuftom  of  the  realm,  to  avoid  annoyance  of  * 
the  highways,  a  public  carrier  fhould  not  carry  in  any  waggon 
above  two  wheels,  and  above  two  thouiand  weight,  that  he  had 
carried  with  eight  horfes,  four  wheels,  and  above  that  rate  of 
weight  from  Oxford  to  London^  by  the  vtrhich  the  highways  were  be- 
come unpayable;  {a)  and  the  party  fined  and  imprifoned.  In 
Michaelmas  Term,  9  Jac.  i.  here  was  a  trial  at  bar  on  an  in- 
formation on  2  Hen.  6.  c.  x  5.  againft  faftening  nets  or  trunks  crofs 
over  any  great  river,  &c.  and  much  debate  on  the  trial,  and  yet  this 
28t  gave  no  information,  {b)  By  21  Jac.  i.  c.  4.  notice  is  taken  of 
informations  by  th^  parliament  as  ufually  preferred  by  the  king's 
,  fwom  officers ;  that  ftatute  prefcribes  the  manner  how  informations 

ihall  be  by  the  attorney  for  the  time  being,  and  by  other  officer  or 
officers  for  the  time  being  \  this  is  a  full  authority  for  their  allowance. 
In  Eafter  Term,  25  £liz.  amongft  the  bundle  of  indidtments  of  that 
term,  are  feveral  informations  by  the  clerk  of  the  crown;  they  are  in 
difbrder  and  no  numbers  or  figures  to  make  fearch  by,  &c. ;  I  read 
Ibme  myielf ;  one  in  the  name  of  AftUs  Sands  coroner,  and  attorney  of 
the  queen,  for  a  riotous  aflault  and  refcue  againft  Richard  bynfdaU  ;  a 
U.  lo.  marked  upon  it :  the  parliament  in  her  reign  allows  them  by 
31  Eliz.  c.  5.  *'  that  penal  profecutions  fhall- be  within  a  year,  &c," 
there  is  an  exprefe  provifo  that  it  fhall  not  extend  to  any  officers  of 
record,  as  ^^  have  in  tdpeA  of  their  offices  lawfully  ufed  to  exhibit  in* 
^'  formations;"  now  here  is  the  judgment  of  parliament  that  there  were 
officers  to  exhibit  them,  and  thofe  that  are  meant  muft  be  the  at- 
torney and  his  deputy,  tH£  cqron£R  ;  for  I  know  no  other  :  and 
^  were  it  otherwife,  that  long  provifo  had  been  needlefs.     But  to  go 

ij)  Paget,  123,  114,  'fcc.  («)  Edgerlm'i  cafe,  Jenk.  Cent.  7.  Ca« 

(■}  Vol.  843,  844,  870.  15.  page  284. 

{h )  It  U  repotted  »i  Cow 

higher^ 
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higher:  In  Eaftcr  Terai,  in  the  firft  of  Philip,  and  Mary^  num.         Kxh© 
40I  InU  Indiifamenty  an  information  aeainft  Plowden  and  others  for     Bsrchet* 
departing  from  the  parliament  without  hcence,  &c.  was  exhibited  by 
Griffin  the  then  attorney,  with  a  dat  curia  hie  intelligi  et  infirmari 
as  now  is  ufual ;  and  fix  of  them  fubmitted  to  fines :  and  Plowden 
pleads  with  an  idle  traverfe  like  that  of  a  lawyer  in  his  own  cafe, 
but  no  icruple  if  an  information  lay:  nor  does  Coke  make  any 
queftion  of  that,  {c)  but  only  about  the  court's  jurifdidion  of  the 
matter,  becaufc  parliamentary:   It  is  reported,  j^  Injl,  17,  18.    In 
Michaelmas  ♦  Term,  the  fixth  of  Edward  the  iixdi,wasan  informa-    *  f  "5  ] 
tion  by  the  then  attorney,  pur  le  Royfolement  againfl  Michael  Har^ 
court  on  the  flatute  of  maintenance,  [d)     I  know  they  will  fay  the 
llatute  of  32  Hen.  8.  c.  9.  gives  an  information,  but  non  conjlaty  this 
information  was  upon  that  law.     Befidcs,  with  fubmiflion,  I  think 
the  obje£^ion  founded  on  a  plain  miftake,  for  none  of  thofe  laws 
do  give  an  information  to  the  King  :  the  common  words  are, 
**  fuch  a  part  to  the  king,  and  fuch  a  part  to  him  that  fhall  fue  for 
^  die  fame  in  any  court  of  record,    by  bill,  plaint,  information, 
**  action  of'debt,  &c.  in  which  no  cfl'oin,  wager  of  law,.or  protection 
*^  (hall  be  allowed:"  now  it  is  plain  this  only  gives  it  to  the  party  i 
for  wager  of  law  never  lay  to  the  king's  fuit.      Now  if  the  king 
pleafe  he    nuy  fue  for  the  whole  penalty  as  well  as  pardon  the 
whde ;  and  therefore  informations  can  no  more  be  faid  to  be  given 
to  the  king  by  thofe  laws  than  an  indiAment  is,  which  is  not 
named :  now  they  mull  agree  that  informations  have  been  frequent 
for  the  king  for  the  whole  penalty  on  thofe  flatute  offences,  and 
therefore  they  are  of  as  flrong  autliority  as  thofe  of  common  law 
offences,     fiut  I  will  mention  no  more  of  thefe  becaufe   of  this 
exception.     I  muft  confefs,  I  know  of  no  flatute  that  gives  an  in- 
formation to  the  king  but  Empfon's  lawy  which  I  fhalT  (hew  pre- 
fcmJy  not  to  concern  this  cafe.     In  this  reign  of  Henry  the  eighth    • 
there  are  abundance,  and  the  reafon  why  there  were  fo  few  after  it, 
was  as  Sir  Thomas  Smith  faith  in  his  "  Common- wealth  of  England," 
the  Star-Chamber  was  not  fo  much  frequented  till  after  this  reign^ 
211'^  the  good  effect  it  had  in  profecuting  and  humbling  this  great 
cardinal.    In  Trinity  Term,  23  Hen.  8.  Roll  10.     Information  by 
Sir. Christopher  Hales  then, attorney  general,  againfl  fcvcral> 
for  a   nuifance  in  an  highway  in  the  county  of  Oxford  contra 
pncem  et  in  malum  exemplum^  and  imparlances  and  other  formal  en- 
tries made  as  now,  hoc  vidcy  Trinity  Term,  22  Hen.  8.  Roll  12. 
The  like  by  the  fame  attorney  general,  in  the  fame  form  againfl  the 
mayor  and  bailiffs  of  Oxford,  for  flopping  a  ditch  and  filling  it 
with  fUth,  ad  nocumentum^  and  imparlance :  hcc  etiam  Jegij  Trinity 
Terjrij  23  Hen.  8.  Roll  12.  (inter  indiff  et  placita  corona,)     The 
like  by  the  fame  attorney  acainfl  Dr.  Ligham  a  chancellor,  for 
maintaining  the  authority  of  Rome  on  a  flatute  of  pramunire  i  on 
non  cuFyZ  jury  ready  to  give  their  verdi£l  at  the  bar,  he  expreflv 
fatebatur  quod  non  fotuit  dedicero  information^  :   hoc  etiam  legi  ibiL 

(r)  4lnft.  17*  if.  anceof  procefi,  &c**  7  Co.  Rep.  30.  b« 

(<0  Cited  in  dit  **  cafk  tf  iiTcaotuiv*     otoA  then  it  the  (ime  poiot,  D/er,  53. 
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K»»«         In  Roll  16.  againft  Dr.  Robert  Qtff^  on  Ac  ftatute  of  16  Rich,  a.  €•  5. 
BxftciixT.     *"**  ^^  *  ^*1  a  judgment  of  pramumre  entered  for  feizure  of  • 
♦  r  116  1    l^^g<wb,&c.     In  the  fame  Term,  Roll  17.  there  is  the  like 
*-  J    npxiA  John  Baker.  The  fame  Term,  Roll  18.  againft  Thomas  PtUes. 

In  Roll  19.  the  fame  againft  Adam  Traverfe.  In  Roll  22.  the  fame 
againft  Rowland  Phillips :  all  thefe  I  &w  and  read  in  the  trea- 
sury at  Wcftminfter.  InTrinity  Term,  35  Hen.  8.  Roll  32.  in- 
formation againft  Tho.  Martyn  un  clericorum  et  offciar*  hujus  curint 
for  a  cheat  m  Warwicldhire,  and  a  fine  on  him.  In  Mich.  Term, 
25  Hen.  8.  Roll  32.  information  againft  Richard  Bi^l)op  of 
Norwich^  and  judgment  of  tramunire  againft  him  thereon.  Noyf 
it  is  obfervahle  that  thefe  informations  do  recite  the  ftatute  16  Rich. 
1.  c.  5.  and  by  that  the  party  is  to  be  attached  to  anfwer  before  the 
king  and  his  council  (which  was  there  the  court  of  Star-Chamber) 
or  by  writ  ofpramnntre^  which  (fays  Crompion  Jur^  69.)  was  to  be 
iiied  out  of  Cnancery,  and  diey  might  ht  impleaded  in  the  King's 
Bench  by  bill  as  in  the  cuftody  of  me  marflial  and  by  information  in 
THE  Crown  Office,  as  appears  by  thefe  precedents,  and  by  both 
it  appears  there  was  no  need  of  indioment,  though  the  offence  was 
»Htwk.P.C.  merely  criminal.  In  Michaelmas  Term,  16  Hen.  8.  Roll  15.  in- 
^H*  formation  a^inft  the  dean  and  chapter  of  Wells,  pro  ere^iom  cujuf- 

dam  molendtni  aquatici  ad  nocument*  and  laid  in  Somerfet,  and  a 
cognovit  nocumen?  entered.  In  Trinity  Term,  13  Hen.  8.  Roll  12 
againft  Thomas  fflle  and  others  for  not  repairing  of  Grove  Lane  in 
Oxford.  In  Trinity,  13  Hen.  8.  Roll  11.  the  like  againft  Katha^ 
finam  priorefs  of  Littlemore  for  not  repairing  a  way  called  Stoneford 
Lane.  In  Michaelmas  Term,  12  Hen.  8.  Roll  42.  the  like  per 
ATTOkN*  regis  ag^nft  Will.  Gregory  of  Sydingborn  in  Kent,  pro 
non  oifervat  vigiliar*  in  noffe  et  aliis  vigiliis.  In  Trinity  Term, 
12  Hen.  8.  R0U42.  Devon,  the  like  againft  no.  Jute,  and  others, 
^ro  maletraSfione  Will'  Wotrtfuper  deliberate  brevis  regii  eidem 
Thom'  et  aliis  direCf  pro  re/iitutione  bonorttm  Will*  Sheltok. 
Thefe  were  all  offences  at  the  common  law.  In  Micliaelmas 
Term,  liHen.  8.  Roll  21.  die  like  per  attorn'  regis  againft 
John  Williams  pro  objlupatione  regia  via  in  Tutton  in  Southamp^ 
ton.  In  Trinity  Term,  8  Hen.  8.  Roll  43.  Worceftcr.  the  like 
fegainft  Sir  John  Savage  flieriff  there,  for  a  trefpafs,  contempt,  and 
inift)ehaviour  in  his  office.  In  Eafter  Term,  12  Hen.  8.  Roll  4. 
O;^on',  the  like  per  attorn*  regis  againft  John  Traverfe^  and  others, 
fro  non  reparatioHe  regitc  via  nuncupat*  le  Cawfey  duceni*  a  parte 
vocaf  OsNEY  Bridge  ufque  tajfagium  vocat  Hincksey  Ferry. 
In  Trinity  Term,  43  Hen.  8.  Roll  32.  information  by  Sir  C. 
Ifales  againft  Robert  (3iffi  and  others,  quare  clavfum  apud  villam 
Wejhnonajlef^  fregerunt  et  alia  enormia.  In  Eafter  Term,  23  Hen. 
8.  Roll  32.a^inft'the  mayor  and  bailiffs  of  O^cford^r^  nocument*.  In 
Michaelmas  Term,  20  Hen.  8.  Roll  22.  information  by /S^//*  f^nnrr 
coroner  againft  Abraham  Price  pro  infultu  fuper  quenaam  i^a  AD 
^[117]  die  laft  there  are  docquets  of  them  on  their  Roll  in  the  *  crown 
OFFiC£  keot  for  tl^t  purpofe,though  the  informations  are  not  there  but 
removed.  In  this  reign  of  Henry  the  feventh  tliere  are  feveral  prece- 
dents 
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dents  of  informations  in  the  Crown  Office.  In  Michaelmas  Term,  20  ^i»a 
Hen.  7*  Roll  6.  oneforatrefpafs  and  contempt  againft  i/ir»f)^  G^rc/^x  Bxechxt* 
clerk,  and  in  Eafter  I'erm,  23  Hen.  7.  was  an  information  by  the 
then  attorney  general,  JaTnes  Hob^rd  againft  Atil/es  and  others  for 
a  cheat  in  levying  of  a  fine  in  another  man's  name,  in  contemptum 
regis  ad  malum  exemplum^  and  in  form  as  is  now :  it  is  printed  as  a 
precedent  in  Moyts  Entries  22.  under  the  title  '  commitment  j'* 
But  becaufe  Empfon's  law  mav  be  thought  to  afFe6l  this  time  (though 
in  truth  it  doth  not,  as  I  fhall  fliew  prefently)  I  will  therefore  go 
beyond  it.  In  Trinity  Term,  9  Hen.  7.  Roll  26.  Information 
againft  Robert  Brandon  and  others  pro  iranfgrejffione  et  contempt*.  In 
Fiibry  Term,  9  Hsn.  7.  RoU  13.  -Conjimile  in  Michaelmas  Term, 
9  Hen*  7.  Roll,  information  againft  Peter  Edgecombe^  and  others  to 
die  number  of  fixty-nine  pro  tranfgre^  et  riott\  et  omnes  fecerunt 
fnem  cum  rege :  thefe  were  all  common  law  oiFences,  and  mere  are 
docquets  of  them  in  the  Crown  Office  to  this  very  day. .  In  Trinity 
Term,  18  Hen.  7.  there  is,  among  the  bundle  of  mdidfanents  of  that 
tenn,  an  information  by  James  Hobart  againft  John  Sygrave^  for 
prefenting  one  Richards  in  court  chriftian,  for  calling  the  defendant 
"  thief,"  to  the  prejudice  of  the  king's  courts  ^diis  record  I  have  feen 
^nd  read  at  Weftminfter  in  the  upper  treafury  ovqt  the  parliament  houfe. 
In  Eafbr  Term,  22  Heii.  6.  Roll  32.  information  againft  Tho,  Pic^ 
card  for  a  trefpafs»  In  the  fame  Term,  Roll  34.  the  like  againft  John 
GafloH  for  deceit.  In  Trinity  Term,  22  Hen.  6*  RoU  40.  the  like 
againft  Richard  Dodd  pro  tratygr\  In  Michaelmas  Term,*  22  Hen.  6. 
RoO  15.  the  like  againft  Martin  Blake  pro  tranfgr\  In  Hilary  Term 
23.  Roll  15.  pro  manutentione\  and  this  was  before  the  ftatute  which 
gave  information  to  the  party  that  would  fue  for  the  penalty.  In 
Eafter  Term,  34  Hen.  6.  Roll  25.  an  information  pro  manutentione 
againft  Jjhn  Gawtree,  In  the  fame  term,  Roll  34.  are  f^jven  feveral 
informations.  Befides,  I  found  upon  fearch  of  the  Rolls  inter  pla- 
cita  corona'i  in  Trinity  Term,  22  Hen.  6.  Roll  20.  feveral  entries 
where  the  informations  are  not  entered,  a  procefs  awarded  on  the 
fuggeftion  of  Tho'  Greswold  qui  fequitur  pro  domino  rege^  ^c» 
de  pUcito  tranfgr\  and  an  attachment.  And  Roll  25.  throughout 
the  wliolc  roll,  abundance  of  fuch  entries.  Tho'  Greswold  qui 
**  pro  domino  rege  fequitur  verfus  Robert'  Arnold,  et  af  di  placito 
"  tranfgf^  et  contempt*  contra  formam  Jiatuf  de  venatoribus^'  and 
upon  that  there  is  an  award  of  procefs ;  hoc  vidij  and  in  all  others  it 
bentred  indi£fatu5y  &c.  In' Eafter  *  Term,  in  the  fifth  year  of  ♦  [  Il8  ] 
Edward  the  fourth,  Roll  4.  Walterus  Travet  impetitus  pro 
int rations  libera  chafea  doinini  regis  et  fugatione  damarum.  In  Mi- 
chaelmas Term,  5  Edw.  4.  Roll  4.  David  John,  impetitus  pro 
infidiu  et  verberatione  Johannis  Green".  Ibid-  Roll  21,  LuDO- 
vicus  John,  impetitus  pro  fra^Iione  claufi doniini  regis.  Ibid.  Roll 
22.  Thomas  May,  //  al*  impetit*  pro  infultu  et  verberatione 
Robert^  Howster.  Ibid'.  Roll  25.  Rogerus  Wyche,  et  at 
impetif  fro  infultu  et  verberatione  Will'  Spicer.  In  Michaelmas 
Term,  12  Edw.  4.  RoU  18.  Robert'  Russel,  impetif  pro  infultu 
et  verberatione.  In  Hilary  Term  12  Edw.  4.  Roll  39.  Jacobu$ 
RjUEVBy  et  al^  impetif  for  foreftalling.  "In  Hilary  Term, Roll  41, 
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Johannes  West  impnit^  fuprajlaf  de  mantttertionlbus.  Of  thcfe 
there  are  memorandums  in  the  Crown  Office.  In  this  reign 
upon  the  Rolls  I  find  in  Hilary  Term,  12  Edw.  4.  Roll  17. 
Johannes  West,  qui  pro  regefequitur  verfus  Johannem  Lysons 
it  Johannem  Reeve, for  foreftalling  d^  piacito  tranfgr*  et  contempt* 
^/ w«  wwV,. and  an  attachment  awarded.  In  Michaelmas  Temi 
5  Edw.  4.  Roll  22.  I  find  John  Doyle  outlawed  for  maintenance, 
undi  impetitus^  Wr.  In  Trinity  Term  in  the  firft  yi'ar  of  Richard 
thefecond,  Roll  17.  information  by  Tho*  Shareilou/  coroner  et  attor^ 
natus  regis  againft  yohannem  ff^otton  pro  inp*ltu.  In  Eafter  Term 
in  the  third  of  hidward  the  third,  coram  rege  Roll  9.  indorf.  Southamp^ 
ton ;  the  bifliop  of  Wincheilcr  was  attached  ad  refpondend*  dcmina 
regi  de  eo  quod  cum  inhibitus  fuit  difcedere  ahfque  Uremia^  he  departed 
from  parliament,  &c.  and  yidam  de  Finchum  the  then  attorney  qui 
pro  domino  regefequitur  prays  proccft,  and  the  biihop  pleads  to  the 
juriidi6liQn  of  the  court  et  idem  qui  proj  is'c.  demurrs.  I  urge 
this  to  (hew  that  indidtment  or  prefentment  WiS  not  always  ncceffary 
even  in  thofe  days.  The  record  is  recited  at  large,  4  Ifr/l.  15.  It  • 
is  true,  my  Lord  Coke  fays,  this  was  by  original  writ,  but  it  was 
not  upon  an  inqueft.  Amongft  the  Lord  Hale's  manuicripts  in 
Lincoln's  Inn  library,  there  is  a  book  figured  Liber  I.  the  title  is, 
"  Placita  aprimo  Edwardi primi  ufque  18."  It  fecms  to  bean  alpha- 
betical table  to  the  records  of  thofe  eigl^teen  years,  and  there  I  find 
under  title  **  Information"  (which  is  a  diftindt  head  from  that  of 
*' Indictment")  thefe  following  notes.  **  Information," — ^'^  Tri- 
"  al,"  «  Pafch.  10  Edw.  3.  Rot.  15.  Information  for  a  nuifance." — 
*'  Pafch.  j^Edw.  3.  Rot.  106.  Information  againft  the  jufticcs 
**  of  Ireland,  fOOTW«/fttr  into  Ireland." — ^*' Trinity  Term,  18  £dtt\ 
**  3.  Roll2y.  Contempt  and  flanderous  words  pun ifhed  by  informa- 
*'  tion." — "  Trinity  Term,  21  Edw.  l.  for  breaking  the  alFize  if 
"  bread." — ^^  Trinity  Term,  13  Edw.  i.  majus^  nuiSnce  for  ftcp- 
**  ping  a  common  river  puniflied  by  information,  and  the  jurifdiclitin 
**  of  the  court  well  vouched." — '*  Trinity  *  Trrm^  .8  Er:w.  i. 
"  Mich.  l8(sr  19.  Erhv.  i.  tnajus.'"  All  thefe  I  find  there  in  dilii;)ct 
lines.  I  confcfs  I  have  not  fearched  for  the  records  themlclves  for 
want  of  time.  Befidcs  all  this,  there  is  the  continual  ufage  of  the 
Star  Chamber,  which,  as  appears  by  the  16  Car.  i.e.  10.  which 
abolifhes  that  court,  had  no  redrefs  or  remedy  to  punifli  offenders, 
but  what  might  properly  be  had  iil  other  courts,  meaning  this 
which  in  truth  is  the  fupreme  for  pleas  of  the  crown,  all  being  here 
coram  rege  fans  addition^  therefore  the  parties  there  declare  the 
law  of  the  land  not  to  be  as  they  would  have  it,  vi%.  univerfally  to 
require  a  prefentment.  There  were  always  informations  for  riots, 
afl'aults,  menaces,  libels,  flanders,  falfe  news,  forgeries,  perjuricF, 
extortions,  and  other  misfeazances,  &c.  which  in  the  reigns  of  queen 
Elizabeth,  and  king  James  the  firft  were  y^ry  comnion :  I  will 
not  cite  particulars  j  it  would  be  endlefs ;  the  reports  are  full  ot 
them.  But  I  will  go  higher,  becaufe  of  the  ftatute  which  they  fay 
eredlcd  that  court.    If  we  may  believe  the  Lord  Coke,  he  feys,  (/} 


(«)  4lnft.6a. 
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that  the  3  Hen.  7.  c.  i.  did  not  creft  that  court,  but  confirm  and  l^itiQ 

diabliih  it;  adding  the  two  chief  juftices  as  judges,  and  impower-  b«ec*h«t, 
ing  them  to  examine  the  defendant  upon  interrogatories.  He 
qu'jtes  many  authorities  of  offences  punifticd  there ;  but  becaufe 
Mr.  Prynn  in  his  epilogue  to  and  on  the  fourth  inftitute  cavils  at 
three  of  them  I  will  not  name  them,  but  others,  which  will  fuffi- 
ciently  declare  die  antiquity  of  the  ufe  of  informations,  {f)  One 
Bigot  was  fined  forty  marks  for  a  riot,  and  in  the  year  books 
jr-  feyoral  cafes  coratn  re^e  in  camera Jiellata,  as  22  AJT,  PL  22.  and 
R'^ifhr  124.  is  a  writ  to  z^pt'AV  coram  rege  et  conctlio  fuo  \  and  in 
24  E4w.  3.  33.  Inf)imation  before  the  king's  council  for  going 
armed  within  his  palace,  (g)  In  Cotton*:  AbrtdgTuent  (h)  Cavendljh 
was  fined  one  thouland  marics  for  a  Uander  on  the  then  chancellor,  (/) 
an  i  ther^  are  abundance,  which  I  will  not  mention,  in  Rujh worth's 
cQlieSIior,  {>)  and  t\\^ fourth  Inftitute  (/)  j  and  in  truth  fo  many,  that  it 
was  the  terror  of  the  people,  and  upon  that  occafion  were  die  com- 
plaints by  the  common^,  been  ufe  they  were  convifted  without  a 
jury,  not  becaufe  it  was  by  information.  Some  will  have  the  Star- 
Chamber  no  court  of  record,  becaufe  their  proceedings  are  in 
Engliih.  But  if  that  were  an  objedion,  then  all  the  ancient 
parliament  rolls  and  a£ls  of  parliament  before  Henry  the  fixth  which  '  • 

are  moft  inrolled  in  French^   not  in   Latin^  and  many  charters,  ♦     •  [  l^P  ] 
writs,  and  commiflions  enrdled  in  French ;  and  the  ftatutes  fmce  the 
firft  of  Henry  thv*  fixth,  mull  be  no  records. 

It  is  high  time  now  to  anfwer  their  obje£lions«  But  here  my 
lords  I  would  firft  obfervc  the  reafon  and  ufe  of  a  prefentment  or 
iiidi<btment,  it  is  to  apprize  the  king  of  fuch  an  offence  committed, 
as  it  is  of  an  office,  to  inform  him  of  a  title  in  civil  matters.  The 
jury  only  prefenting,  they  do  not  accufe  or  pray  procefs,  fo  that  it 
IS  plainly  for  the  fake  of  tne  king  as  well  as  the  fubjeil,  or  rather 
more  upon  his  account  that  there  fhoulJ  be  fuch  inquiries ;  but  if 
the  Icing's  court  be  otherwife  hiformed  by  a  record  it  is  fuificient  for 
him,  but  lay  they. 

First  objection,  It  is  inconvenient  for  the  fubjeft,  and  many 
njeJleiV  informatio:is  may  be  exhibited  without  caufe,  to  the  vexa* 
tion  of  the  fubjedl,  and  no  remedy  againlt  die  officer.— Answer, 
Kcre  is  no  inconvenience  to  the  people.  Here  is  atrijJ^«fr  paisj 
fjLJr  notice,  liberty  of  pk-ading  dilatoriis  as  well  as  bars.  Here  is 
Jubpcena  and  attachment^  as  much  time  for  defence,  charge,  &c.  for 
the  profecutor  makes  up  the  record,  &c,  then,  in  caife  of  malicious 
profecution,  the  perfon  who  profecutes  is  known  by  the  note  to 
the  coroner,  according  to  the  praftice  of  the  court.  It  is  true,  no 
ac^.onlies  againft  the  attorney  or  coroner;  no  more  does  it  againft 
a  grand  juror  or  profccutor;  as  was  ruled  in  the  Lord  Macclesfield* $ 
caje  in  the  Exchequer,  and  long  before  that  in  the  cafe  of  Jgard  v. 

(  n  aS  N.  2  Hen.  7.  (i)  7  Rr.H  2. 

(r>  Bro.  Abr.  title  *•  CaDtcmpt,"  pi.  6.  {k)  4  Vol.  page  475. 

(I  J  Vif^'^  ^co.  (/)  Pa^c  62. 
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Kmo        JUld  {m)  and  the  reafpn  given  for  it  is  becaufe  they  are  upon 
Bbiciiit.     ^^^  oa^  and  fo.they  are  here  as  officers  ypon  record. 

Second  Objection.  Magna  cbarta^  cap.  29,  That  ^  nullus 
^  Ubir  hnno  capiatur  vel  imprifinetury  bfc,  niji  per  UgaU  judicium 
^  parium  fuorum  velper  legem  terra.^* — Answer,  That  this  method 
of  profecution  no  way  contradids  that  law,  for  we  (ay  this  is  per 
,legem  terra  et  per  communem  legem  terra  \  for  ofherwife  there  never 
bad  been  fo  univerial  a  pradice  of  it  in  all  ages.  Befides,  perjudi^ 
iium  parium  in  that  law  is  intended  only  of  trials  ^^r^^r^i,  not  of 
an  accufation ;  and  it  hath  always  been  confirued  fo,  and  ufed  as  an 
argument  for  \U  and  fuch  a  trial  the  defendants  might  have  had  in 
this  cafe  if  they  had  fo  pleafed ;  and  no  man  is  to  be  punilhed  upon  an 
information,  but  after  fuch  a  judicium  parium  fuorum^  unlefs  he  con- 
fefs  the  h&y  either  exprefs  by  a  cognovit^  or  implied  by  default  of 
pleading  his  caufe  on  fuch  a  trial. 

f  [  121  ]  ♦Third  Objection, That  Glanvi/le^d  Fleta  fay  that  crimes 
~  are  to  be  profecuted  by  prefentment. — Answer.  I  may  with  fub- 
miffion  to  your  lordihip  deny  their  authority,  and  for  doing  fo  the 
books  would  warrant  me,  as  in  Fitz^Grand  jfbr,  tit.  "  Gard"  71.  it 
is  held  by  all  the  court,  that  BraSfoUy  Glanvi/y  and  Fleta  were  never 
taken  for  authors  in  our  law;  and  in  StoweWs  cafe,  {n)  Saunders 
Chief  Baron^i  when  he  quotes  Bra£ion  and  Glanvily  fays,  he  cited 
them  not  for  authority,  for  they  were  not  authors  in  our  law,  but  he 
ufed  them  only  as  ornament  to  his  difcourfej  and  Catlyn  lays  the 
(ame  thing,  (0)  when  he  quotes  them,  But  however  to  give 
them  a  more  particular  anfwer.  GlanviL  cap.  i.  was  cited  the  laft 
term,  but  I  fuppofe  it  was  only  to  make  a  good  found  with  Fleta^ 
(ox  I  can  find  nothing  in  him  about  it :  and  Sir  Francis  Win- 
nington  muft  have  good  eyes  to  read  one  word  to  the  purpofe  in 
^11  the  book,  for  the  firft  chapter  is  nothing  but  placita  civilia  et  cri^ 
minalia  divided  and  diftinguiffied,  and  Lib.  a.cap.iSj  16,  17,  i8. 
\s  nothing  but  a  difcourfe  of  an  aflize  and  the  jury  to  try  it ;  nothing 
to  thiscffeft.  A$  to  Fleta^  lib.  2.  cap.  s^^  fil-  112,  113,  it  is  a 
difcourfe  of  the  king's  court  in  the  (heriff 's  turn  et  alibi ;  all  that 
he  fajrs  is  of  the  articles  of  enquiry.  Then  fe^.  39.  de  vie.  et  baU 
iivis  in  turnis  et  viftbus  de  franco  pleg^  de  malefaSioribus  inquirentihus^ 
Jiatut*  efty  that  if  they  take  and  imprifon  any  man  in  any  other  man- 
ner than  they  were  indited  by  twelve  jurors  who  fet  their  feals  to 
iiich  ijidi£tments^  trefpais  (hall  lie  foj^  a  falfe  imprifonment.  Now 
to  answer  this.  First,  It  is  plainly  no  lav/,  nor  the  author  a 
lawyer;  for  by  our  law  there  is  no  need  of  a  feal  to  any  indi£bnent, 
but  only  tq  an  inmiifition  of  office.  Secondly,  If  there  were  need 
it  relates  ody  to  merifF's  turns,  and  thofe  inferior  courts  and  not  to 
the  King's  !Bench.  Thirdly,  If  it  were  law,  it  muft  certainly 
extend  to  all  the  particulars  there  mentioned,  as  articles  of  inquiry, 
and  ^p|ifeq4ently  no  information  v^guld  lie  fpf  intrufions,  or  deceiving 

1)  Bridg.  Rep,  13^  |)  flowd.  358, 
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the  king  of  wrecks,  or  ufurpation  of  royal  franchizes,  without  audio-         ^^^^ 
ritjr;  for  thefe  are  all  particularized  there.  Buchit; 

Fourth  Objectiok.  In  7  Edw.  '^.pL  26.  that  the  king  brings  a 
writ  againft  the  fherifF  upon  the  ftatute  againft  making  of  undue 
returns  of  jurors,  and  it  was  there  held  that  the  king  was  not  to  > 
be  anfvvcred  unlefs  he  were  apprized  by  indidment  or  prefentment, 
kc.  —  Answer.  •  The  reaibn  there  was  becaule  there  was  •  [  122  ] 
procof©  iifed ;  there  was  a  writ  awarded  for  a  tort,  a  wrong  to  the 
Ci  own  before  the  king's  court  was  apprized ;  that  there  was  fuch 
offence  committed  by  fome  matter  of  record.  The  words  of  Hill  are 
«  Sir,  wc  apprehend  that  the  king  will  not  be  anfwerod  to  this  writt 
^  before  that  he  be  apprized  of  it  per  inditement  vel  outer  manmr^^ 
whereupon  he  prayed  judgment  of  the  writ;  the  miftake  was,  die 
writ  ifllied  before  any  judgment  found  or  any  information  filed,  and 
the  words  <^  ou  auter  manner*^  implies  it.  In  all  the  cafes  ^^fant 
^  ejire  apprife^^  is  with  an,  ^Tr.  wherefoever  it  is  named.  Now  in  our 
cafe,  here  is  the  court  apprized,  here  is  ^^  dedit  curia  hie  inteUigi 
«  et  informart*  before  any  proccfs ;  this  is  done  by  a  fworn  officer 
filed  of  record*  Befides  in  Ketway  19.  it  was  held  otherwife ;  and  in 
5  Edw.  3.  pi  33.  the  fame  exception  is  overruled  in  cafe  of  a  vrrit 
(rf*  champaity,  and  the  party  ruled  to  anfwer,  and  did  fb. 

Fifth  Objection.  26  Edw.  ^^foi  20.  a  writ  of  relcousfor  the 
king  -held  naught  for  the  fame  reafon  as  in  the  other  cafe  afore- 
named.— I  give  it  the  fame  anfwer,  becaufe  the  writ  ifTued  before 
the  king  was  apprized  by  any  information,  &c. 

Sixth  Objection.  '  That  Coke  in  his  comment  upon 
Magna  Charta  [p)  6ys,  "  no  man  (hall  be  taken,"  1.  /.  reftrained 
of  liberty  by  petition,  or  fuggeftion  to  the  king  or  his  council, 
unlefs  it  be  by  indifiment  or  prefentment.-p.ANS we R.  ,  Bv  petition 
or  fuggeiHon  can  never  be  meant  of  the  King's  Bench,  for  he 
himfelf  had  preferred  ieveral  here;  that  is  meant  only  of  the  king 
alone,  or  in  council,  or  in  the  ftar-chamber.  In  the  King's  Bench 
the  information  is  not  a  fuggeftion  to  the  king  but  to  thje  court  upon 
record.  Befides,  his  text  warrants  no  fuch  comment,  for  page  49. 
where  he  explains  pir  legale  judicium  pariumfmrum^  h&fay  s  it  extends 
onhr  to  the  king's  fuits  for  treafon,  or  felony,  or  mifprifion,  for  in 
lefler,  or  other  offences  a  nobleman  may.  be  cited  by  other  than 
his  peers,  v/z.  by  commons;  all  which  doth  ihew  that  the  la w? 
doth  not  require  a  prefentment  by  a  jury  of  peers,  for  if  it  did  it 
mufi  extend  to  peers  as  well  as  others,  and  then  I  am  fure  it  was 
never  obferved  lince  it  was  made ;  befwiles.,**^/r  legem  terref*  incl^des 
any  due  proce0  of  law.  . 

♦  Srventh  Objection.  That  informations  were  brought  by  ^  ^  ^  «i 
Empfm  and  Dudleys  that  11  Hen.  7.  c.  3.  was  the  firft  that  intro*  *-  ^  J 
duced  ^em  tnto  our  law. — ^I  anfwer  firft,  informations  were  given 

(^)  a  Inft.  46. 
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Kiifo        to  the  party  InfQPmer  in  many  cafes  before  by  particular  ftatutes^ 
V.  as  by  the  ftatute  of  liveries  in  the  time  of  Edward  the  fourth^  and 

BsmcHET*  fevcraHn  Henry  the  fixth's  time*  Secondly,  That  of  informations 
for  common  law  offences^  I  have  (hewn  your  lordfhip  many  prece- 
dents of  before  this  time.  Thirdly,  I  have  (hewn  you  feveral  juft 
after  it  was  repealed,  which  was  i  Hen.  8.  c.  6.  Befides,  Fourthly, 
This  law  never  introduced  them  into  the  King's  Bench  at  all,  nor 
did  it  any  ways  concern  this  court,  for  it  is  only  thus ;  ^  that 
*  *<  juilices  of  aflixc,  and  juftices  of  peace  (hall  have  power  upon  in-> 
^  formation  before  them  made  for  the  king,  to  hear  and  determine  at 
«  their  difcretion.''  Now  what  was  this  to  the  King's  Bench  ?  Befides 
there  was  an  exprefs  provifo,  "  that  the  faid  informations  (hould  not, 
**  reach  any  perfon  dwelling  in  any  other  (hire  than  there  where  fuch 
«*  information  Was  given,"  fo  that  it  not  only  gives  no  power  to  the 
King's  Bench,  but  exprefsly  excludes  them :  now  how  this  could 
introduce  informations  into  this  court  I  know  not.     Befides,  the 

Erofecution  by  informations  was  not  the  thing  complained  of  by  that 
iw,  but  the  determining  by  difcretion,  and  notjecundum  legem  et  con- 
fuitttdinem  Anglia\  and  my  Lord  Coke  complains  there  was  no  trial 
by  a  jury.  Empfdn  and  Dudley^ s  crimes  were  the  inflidKng  penalties 
which  the  particular  ftatutes  never  intended,  and  procuring  falfe  in- 
formations and  undue  offices,  and  rcfufmg  to  admit  traverfes  where 
by  law  they  ought ;  this  was  their  crime  as  appears  by  the  indid- 
ment  againft  them,  4  Infl,  198. 

Eighth  Objection.  That  Coke  [q)  (ays^  That  the  king 
cannot  put  any  man  to  anfwer  but  by  prefentment  or  indiftment. — 
I  wonder  truly  why  that  was  urged,  for  it  plainly  proves  my  pofi- 
tion  laid  down  at  tirft :  the  words  are,  «  The  king  cannot  put  any 
^<  to  anfwer,  but  his  court  muft  be  apprized  of  the  crime  by  indid* 
♦<  merit,  prefentment  or  other  matter  of  record ;"  which  is  what  I 
at  (irft  affirmed,  and  here  it  is  an  information  filed  of  record. 

NiKTH  Objection.  That  the  5  Edw.  3.  c.  9.  fays,  «  That 
<<  no  man  (hall  be  attached  by  any  accufatibn,  nor  forejudged  of 
<*  life  or  limb,  nor  his  lands  or  goods  feized  into  the  king's  h^nds 
*<  againft  the  form  of  the  great  charter,  and  the  law  of  the  land.'* 
^  f  ?24  ]  •  We  fay  this  is  not  contrariant  to  the  great  charter  as  is 
(hewn  afore,  but  is  agreeable  to  the  law  of  the  land,  and  a  pradice 
founded  upon  it,  and  alwa)'s  approved  by  the  profeiTors  of  it  till 
now. 

Tenth  Objection.  The  ftatute  of  25  Edw.  3.  cap.  4.  An- 
swer;^  That  is  plainly  meant  againft  the  proceedings  before  the 
king  and  his  council,  and  not  here  in  this  court;  and  the  fame  is 
no  more  than  the  requiring  the  due  courfe  of  the  law  to  be  obfervcd : 
which  we  fay  is  here,  and  this  xsfecundum  legem^  for  that  the  prece- 
dents, cuftoms,  and  common  judicial  proceedings  of  a  court  are  the 

(f  J  5  Inft.  1 36, 
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law,  and  fo  is  Cro.  Car.  527,  528.  the  Lord  Mounfoti's  cafe^  and        Kimo 
4  ^-  S3>  *D^  abundance  more.  ^x%7n%T. 

As  to  all  die  petitions  and  complaints  in  parliament  againft  call- 
ing people  to  anfwrer  unjuftly  to  their  great  vexativin  ;  they  were 
occafioned  by  the  exorbitant  proceedings  of  the  council,  and  not  of 
this  court,  nor  do  any  of  them  mention  rt,  nor  are  they  aimed  at  in 
it,  as  is  apparent  throughout  all  Sir  Robert  Cstton's  Abridgment,  (r) 

In  anfwer  to  Cavendijh's  cafe^  which  is  i  Anderfon  1 56.  and  was 
urged  not  as  pertinent  to  the  point,  but  as  hortatory  to  your  lord- 
fliip  to  follow  the  example  of  thofe  judges,  who  notwithftanding  the 
queen's  letter  did  keep  to  the  law ;  I  thinic  that  might  have  been 
fpared  at  this  time  of  day,  when  there  is  no  occafion  for  it ;  but  in 
anfwer  to  Sir  Francis  Winnington  who  cited  it,  I  will  give 
him  two  for  his  one:  the  firft  is  the  13  Hen.  r.  foL  23.  that  a 
counfellor  ought  not  to  be  heard  to  fpeak  againfl  common  prece* 
dents.  And  the  other  is  the  faying  of  Sir  J.  Prisot  who  was  a 
learned  judge  in  Henry  the  fixth's  time,  it  is  33  Hen.  b.foL^i. 
*^  If  we  fhall  adjudge  contrary  to  received  precedents,  it  will  be  of 
^  evil  example  to  the  young  apprentices  and  ftudents  of  the  law, 
^  inlbmuch  that  they  will  not  know  what  to  give  credence  to,  whe- 
**  thcr  old  books,  or  new  judgments." 

Upon  the  whole  matter  after  fo  long  an  ufage,  fo  much  approba- 
tion from  the  judges  and  parliaments,  fo  many  publick  dire^ions  in 
court  for  them,  and  no  complaint  of  their  illegality  till  now,  and  fo 
plain  a  confiftency  as  they  have  with  tw^ry  fundamental  and  other 
rule  of  law,  for  to  deftroy  this  without  a£t  oC  parliament,  will  be  as 
much  againft  Magna  Charta,  as  the  contrary  is  agreeable  with 
it,  which  is  a<!  plain  as  the  words  of  it :  and  therefore  I  pray  judg- 
ment for  the  King. 

•  yenkyns  fays,  (j)  that  buying  of  debts  was  maintenance  at  the    *  f  125  J 
common  law,  and  puniihable  by  indictment  or  information. 

Judgment  was  given  per  tout  le  Court  pro  rege\  though 
WiNNiKGTON  (aid,  he  thought  the  lords  had  determincxl  no  infor-  ^ 

nation  to  lie  when  they  reverfed  Sir  Samuel  Barnadi/ion's judgment ; 
but  Mr.  JusTicB  Eyres  affirmed  the  contrary,  and  that  it  was  for 
other  errors  and  not  that;  though  Baron  Lechmere  argued 
there  to  that  ptirpofe,  much  to  the  fame  cffe&  as  Winnington 
had,  and  that  he  told  him  ^ that  it  was  his  opinion,  and  he  had 
liiniiflied  Sir  Francis  with  the  materials  pf  that  his  argument. 

Judgment  for  the  King. 

(r)  See  Cotton't  Abr.  54,  5J.  67.  f o6.  (0  Jcftk.  Centariesi  Cent.  3,  Cafe  9. 

133.  17X4  179.  S95>  62a  ch.  soS. 
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Cafe  107, 


A  bill  of  ex* 
change  drawn  by 
mrtntUmam  tn« 
Wiling  beyond 
fea  for  educa* 

tiOHt  It 

within  the  cuf- 
tom  of  sier- 

S.  C.Hoit.  III. 
S.  C.  2  Vent. 

992. 

St  C.  Comb.  45. 

152. 

S.  C.  Carth.  82. 

Poft.  164. 

%  Vent.  310. 

S  Salk.  125. 

Clift.  927. 

1  Atic.  128. 

2  Bl.  Com* 
476. 
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Withcrlcy  againji  Sarsfeild. 

Mcboflmas  TCemiy  2  Jac.  2.  B.  R.  Roll  645. 

C^RROR  in  the  Exchequer  Chamber  upon  a  judgment  in  tKe 
*^  King's  Bench,  where  the  piaintifF  declared  in  cafe  upon  the 
cuftom  of  merchants.  That  if  any  merchant  or  other  trading  perfon 
make  and  dired  any  bill  of  exchange,  directed  to  another,  payable 
to  any  merhant,  or  any  other  trading  perfon,  and  the  fiune  bill  be 
tendered,  and  for  want  of  acceptance  be  protefted,  that  in  fuch  a 
cafe  the  drawer  b^  the  cuftom  is  chargeable  to  pay,  &c.  That  the 
defendant  at  Pans  did  draw  a  bill  on  his  father  here  in  London 
payable  to  the  piaintifF,  that  the  fame  was  prefented,  but  refiiied^ 
and  he,  according  to  the  cuflom,  proteftav'tt  Jhe  proteftart  caufavit 
pradidf  billam^  Qc,  whereby  he  became  chargeable ;  and  in  confi- 
deration  of  the  premifes  did  afTume,  &c« 

The  defendant  pleads,  that  he  was  a  gentleman^  the  fon  and  heir  of 
Dr.  Thomas  ff^therUy^  and  at  the  time  of  drawing  the  bill  was  a: 
traveller,  and  at  Paris  for  his  better  educa:tion,  &c.  And  th^t  he 
was  neither  then,  nor  any  time  from  his  birth  hitherto  a  merchant 
or  trader^  or  did  ever  deal  as  fuch,  and  that  he  was  then  at  Paris 
as  a  gentleman  and  traveller  as  aforefaid,  absque  hoc  that  he  is  or 
ever  was  a  merchant,  or  perfon  trading  by  way  of  merchandife  be- 
tween Paris  and  London^  vel  alibi  ubicunque  prout  the  plaindlF  fup* 
pofes.     Et  hoc  paratus  ejl  verificare. 

The  piaintifF  demurs ;  and  (hews  for  caufe,  diat  the  plea  amounts 
to  a  general  iffue,  is  double,  uncertain,  and  wants  form. 

♦  Judgment  for  the  defendant  in  the  King's  Bench,  and  the 
piaintifF  brings  a  writ  of  error. 

I  ARGUED^r  the  plaintiff^  that  this  plea  was  ill,  becaufe  it  did 
amount  to  the  general  iffue^  and  we  had  fhewn  it  for  caufi:.  It 
anfwers  no  more  than  might  be  given  in  evidence.  It  anfwers  the 
ajfumpfit  only  by  way  of  argument.     Befides,  here  is  an  affiaapfit 

§  rounded  upon  confideration  of  all  the  premifes  which  are  a  comi- 
eration  executed^  and  confequently  not  traverfable ;  otherwife  whore 
it  is  executory  \  and  fo  is  the  anonymous  cafi^  Cro*  Elix.  25c.  and 
Smith  V.  Hitchcock^  ^0,  EUx.  201.  and  I  Leo.  252.  indeHtatus, 
Plea  that  he  gave  bond  for  that  money,  absque  hoc  that  he  was 
indebted  alitor  vel  alio  modoj  and  held  ill,  becaufe  a  traverfe  of  the 
confideration  which  is  not  traverfable,  and  amounts  to  the  general 
ijfue'i  and  though  but  matter  of  form,  yet  fl^ewn  for  caufe  it  is  all 
one. — Befides,  the  matter  of  this  plea  is  ill,  for  Jt  is  repugnant  ix\ 
itfelf  i  for  he  admits  himfelf  to  have  drawn  die  bill,  anc(  yet  traver- 
fes  that  he  never  was  a  merchant^  whereas  the  bare  negodadng  of 
a  bill  of  excliange  makes  him  a  merchant  for  that  purpofe ;  the  very 
^  of  taking  up  mopies  in  a  forei^  country,  and  undertaking  for 

thq 
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the  repajmient  here  by  bill  of  exchange  is  fuch  an  a£l  of  merchan- 
dize as  you  will  take  notice  of.  Monies  now  are  become  mer- 
chandize, and  fome  men's  bufine(s  is  wholly  in  its  exchange.  The 
rates  and  profits  of  exchange  are  now  certainly  known:  a  man 
may  be  a  dealer  or  trader  in  one  fort  or  kind,  that  is  not  fo  generally. 
Though  he  be  not  a  trader  fo  as  to  be  capable  of  being  a  bankrupt) 
yet  he  may  be  a  trader  to  oblige  himfelf  by  his  own  acr.  The  par- 
liament inthelaft  ftatute  of  bankrupts  made  a  quare  whether  a  man 
that  had  a  ftock  in  a  company  was  a  trader,  and  therefore  by  expreis 
provifioa  did  except  them,  {a)  So  that  a  little  matter  will  nuifce 
a  man  a  trader.  Befides,  the  inconveniency  will  be  great  both  at 
home  and  abroad,  and  work  a  manifeft  wrong.  If  a  bill  be  payable 
to  him  he  has  the  advantage  of  it,  though  a  gentleman,  pari  ratione 
he  ought  to  be  bound.  If  a  traveller's  bill  drawn  beyond  fea  (hall 
not  inforce  a  payment  upQn  a  proteft,  our  Englifh  gentry  muft  fuf-^ 
fer  in  dieir  credit,  when  by  their  laws  they  are  anfwerable,  though 
not  as  merchants,  and  by  ours  muft  not.  The  neceffity  and  uie- 
fulncfi  of  transferring  money  eafdy  by  bills  of  exchange  commands 
all  the  encouragement  imaginable :  and  therefore  I  prayed  a  're-* 
verfal. 

*  HoiL  e  contra.  By  their  own  fbewing  he  muft  be  a  mercbaja 
rUe  not  within  the  cuftom,  and  was  to  have  traverfed  that,  and 
they  have  confeft  it  by  their  demurrer. 

Holt  Chief  fuftice.  It  is  not  every  plea  that  amounts  to  a 
general  iflue  that  is  ill,  and  the  cuftom  is  the  foundation,  and  the 
plea  is  an  anfwer  to  that,  and  therefore  well  enough.  But  this 
drawing  a  bill  muft  furely  make  him  a  trader  for  that  purpofe,  ft)r 
we  all  have  bills  direded  to  us,  or  payable  to  us,  which  muft  be  all 
avoidable,  if  the  negotiating  a  bill  will  not  oblige,  &c. 

Then  Hqil  took  exceptions  to  the  declaration  as  uncertain,  be- 
caufe  faid  **  proteftavlt  five  protejiari  caufavitj*  which  is  uncertain. 
To  which  I  anfiyered,  that  the  one  was  furplufage,  and  the  other 
was  good ;  if  it  had  been  "  caufcd  to  be  protefted,"  this  proteft 
would  have  been  good  evidence  of  it.  If  it  had  been  "  protefted," 
our  caufmg  it  to  be  protefted  would  have  maintained  it«  BeCdes, 
this  is  all  admitted  by  their  plea ;  for  they  agree  that  it  was  pro- 
tefted, but  (ay  that  they  were  not  bound  to  pay  it  :  And  fo  we  had 
judgment  reverfed* 

Afterwards  I  moved  in  the  court  of  King's  Bench  for  judgment 
for  the  plsdntifF,  and  ihewed  them  the  cafe  of  Qaxton  v.  Stvijiy  (b) 
iiriiere  was  judgment  for  the  defendant  in  banco  regisj  and  that  judg- 
ment reverted,  and  afterwards  judgment  in  banco  regis  for  the  plain- 
tiff upon  the  remittitur  i  and  fo  was  the  cafe  of  Faldoe  v.  RidgCy  Telv. 

Poft.  400.  Cro.  Elix.  806. 


"3 

WxTHCtLSV 

V. 
SAKCrS2t9. 


•[  127  ] 


A  declaration  oa 
a  bill  of  «x> 
change  ftatinjg 
prottfiavit  ffve 
frotefiart  cmufa» 
vie,  is  fufficicnt- 
ly  certain. 

Comb.  153. 
3Bac.  Abr.  613. 


in  the  court  below  and  a  writ  of  enquiry  awarded.— 

I  Salk.  262.     ft  Sauod.  256*    1  Ld.  Ray.  6.     Dougl.  350.  7^1. 


On  judgment 
for  the  defend- 
ant being  re. 
covered  in  the 
Exchequer  Chants 
htTf  judgment 
may  be  entered 
Cro.  Car.  511^ 


{a)  See  13  &  14  Car.  2.  c,  24.  and  o 
h  10.  Win.  3.  c.  44.  3  Geo.  x.  c.  3.  U 
43,  6  Ceo.  I.  c.  x8.  8  Geo.  i.  c.  21. 
{  Fear  Yfaxu   308.      *  Ld.  Ray.    851. 


2  Bl.  Com.  476.     Cooke*!  Bank.  Laws, 

80. 

{h)  2  Show.  441.  494.    Skin.  255.    3 
Mod.  86.     iWw.  87$. 
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SAHtrsxtP. 


WiTRERLET  y6.  Ent.  Trin.  ijac.  i.  Rot.  267.  (f)  And  accordingly  we  had 
rule  for  the  plaintiff  for  judgment;  whereby  my  client  got  his  debt 
on  a  writ  of  enquiry  from  the  bail »  the  defendant  being  gone  for 
Ireland. 

(f)  Yelv.    74.      Nyy.    129.     Cro.  Jac.  2d6. 


Cafe   108. 


Carter  againji  Downifh. 
Hilary  Tenru,  3^4  Jac.  2.  B.  R.  Roll  831. 


To  covenant  on 
a  deed  whereby 
the  defendant 
agrees  to  pay 
Certain  bills  of 
exchange,  a 


pRROR  in  the  Exchequer  Chamber  of  a  judgment  in  the 
King's  Bench,  where  the  (^laintifF  declared  in  covenant  of  a 
deed,  reciting  that  the  pluintitF  had  covenanted  to  deliver  one  thou- 
fand  ktntals  of  Newfoundland  fiih,  or  fo  much  as  fhould  be  made 
in  that  fcafon,  the  defendant  covenanted  that  he  the  defendant  would 
V^ff^accold-  P^y  ^^^^  ^^''^  °^  exchange  as  {houtd  be  drawn  on  the  plaintiff  his 
Mig  to'thc  cuf-  executors  adnrmiftrators  or  afTigns  in  the  dwelling  houfe  of  Robert 
tcm  of  mer-  Jyltwtn  merchant  in  London,  and  alledges  that  there  was  a  bill 
icbiiiV*M  a!*^  dra^l^n  payable  to  them  at  forty  days  fight;  that  the  fame  was  pre- 
whoindorfed  fcnted,  accepted,  and  not  paid,  &c.  l^he  defendant  pleaded,  that 
them  to  B.  and  within  the  forty  days  after  *  the  bill  was  (hewn,  the  plaintiff  by 
that  he,  ^^^^^'  indoffcment  on  the  bill  according  to  the  cuftom  of  merchants  ap- 
pwto"  them  to  pointed  the  payment  to  Air.  Herbert  Aylwin  or  his  order,  and  that 
B.  arid  tendered  he  indorfed  it  to  one  7ajpl\  that  the  defendant  within  forty  days 
'^'ti^'"umt!ff  ^^^  ^^y  ^°  ^^U^^  one  hundred  pounds,  part  thereof,  and  afterwards 
isgood^,  aU  '  '  tendered  in  the  houfe  of  Jylivin^  the  three  hundred  pounds  refiduc, 
though  the  <nf'  which  was  rcfufed.  Et  hoc  paratus  ejl  verifican^  b/c.  Demurrer, 
T  *i*  "ted  ^^r'"   ^"^  joinder  in  demurrer.     Judgment  for  the  plaintiff  in  B.  R.  and 


ally  I 

ike  tender  plead - 

e.-l  with  an  encort 

fres ;  for  the 

cuflom  •fmer^ 

chant  i  is  part  of 

the  common 

Itw,  and  the 

courts  will  uke 

notice  of  it  without  being  fpccUlIy  pleaded  ;  and  enicre pres  is  net  neceiTary  in  covenant  when  damages  and 

rot  debt  is  in  demand. S.  C.  3  Mod.  226.     S.  C .  Carth.  83. 


the  defendant  brings  a  writ  of  error.     General  error  affigned. 

I  AKGXJzn  for  the  plaintiff  YiQTt^  that  this  plea  was  good.  The 
exceptions  taken  to  it  v.cre  tv.'o.  First,  Becaufe  we  do  not  fet 
forth  a  particular  cuftom  to  warrant  our  indorfement.  Secokqly, 
Becaufe  we  do  not  pL*ad  the  tender  wi^  an  uncan  prijt. 


[  laS  ] 


The  judges 
ought  to  take 
notice  of  the 
law  of  mer- 
chants ;  being 


To  THE  FIRST  we  fiiy,  That  the  law  and  cuftom  of  merchants 
do:h  warrant  the  indorfertient  of  foreign  bills  of  exchange,  and  for 
that  all  the  book  cafes  on  foreign  bills  of  exchange  are  a  proof;  and 
it  is  as  plain,  that  fuch  an  indorfement  doth  really  transfer  the  pro« 
P"^  *iaw*^^  ^^^'  P^^*y  o^  ^^^  money,  or  contents  in  fuch  bills  to  the  indorfee,  and 
")^"      '  that  all  this  law  of  merchants  is  part  of  the  law  of  the  land  ;  and 

Poft.  -^1%.  your  lordlhips  are  obliged* to  take  notice  of  that,  as  well  as  of  any 

totw.  233.891.  other  law.     "  The  law  of  merchants  is  part  of  the  laws  of  this 
15S5. 

Hard.  486.     3  Mod.  226.     5  Mod.  ^Sy.     2  Roll  Rep.  j  1 3.     Velv.  135,     4  Com.  Pig.  246.     Ld,  Ray. 
ije.  18]    7-9.     10  Mud.  187.     3  fiac.  Abr.  585.     3  Burr.  1663. 

«  realm,'* 
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*  realm,"  arc  the  very  words  of  Coke,  {a)  It  is  not  like  a  par-  Carter 
ticular  cuftom,  which  is  confined  within  a  certain  prccinft  in  the  Dov»nsisK4 
realm,  but  it  is  of  univerfal  extent,  and  concerns  the  whole  realm  ; 
najTj  reaches  further,  for  jt  is  j 74s  getuium^  and  concerns  all  countries 
where  traffick  is  ufed :  you  do  take  noiice  of  that  part  of  it,  which 
diliinguiihcs  it  from  o:her  intercfts  in  poiut  of  furvivorfliip,  that 
**  jus  act ^efcendi  InUr  tnsrcatores  pro  benejic'to  commercli  locum  non 
**  hahit^^  ;ind  this  is  ^^  per  legeyn  mercatoriam^  which  is  pro  bono 
"  publico"  (b).  Debts  or  duties  as  well  as  wares  fhall  not  furvive, 
38  E^.  3.  7.  the  words  are,  **  It  is  the  law  of  merchants,  &c.'*  ^ 
In  the  2  /«/?.  58.  in  the  expoiition  of  Magna  Charta,  cap,  30. 
^  antiquis  et  certis  confuituJ.  he  calls  them  *'  ancient  and  lawful 
**  cudoms  of  the  realm  per  legem  mercaUriam^  which  is  a  part  of  the 
**  common  law,"  thefj  arc  the  very  words  of  the  book.  In  2  Inji. 
404.  on  the  ftatute  of  Wettniinfter  the  Second,  cap.  23.  "  habeant 
"  de  cctero  executores  breve  de  computoy  ffff."  CoK  E  fays,  ''  by  the 
**  common  law  executors  (hould  not  have  account  before  that  fta- 
"  tute ;  but  per  legem  mercatoriam  an  adiion  of  account  did  lie  for 
"  executors  ;"  and  our  books-  take  notice  of  it,  ♦  and  no  need  for  *  [  II9  ] 
fetting  forth  a  particular  cuftom  for  this.  In  Fitxherbert  (r ),  "  if 
*^  two  merchants  occupy  their  goods  and  merchandifes  in  common, 
^  one  of  them  (hall  have  an  account  againft  the  other,^f «/  per  legem 
^  nurcatorlam^^  fo  that  you  take  notice  of  that,  andfo  is  The  Re- 
gister I  ^5.  If  foreign  merchandifes  be  waived,  if  they  belong  to 
merchants,  the  law  takes  notice  of  them  and  exempts  them  from 
I'jizure,  1 3  Edw  4.  pL  9.  In  the  iame  place  it  is  faid,  that  the 
law  of  merchants  is  known  throughout  tlie  realm,  nay,  the  world. 
In  Hollands  cafe^  4  Co.  76.  concerning  general  ftatutes,  it  is  agreed, 
that  acte  of  parliament  concerning  mylteries  or  trades  are  general 
acts.  I  urge  it  only  for  the  realon  lake,  which  is  that  though  it 
only  conuins  under  its  name  particular  perfons,  yet  being  ofr  ge- 
neral influence  and  concern,  the  judges  will  take  notice  of  it:  In 
Fitxh.  Abr.  tit,  "  Account^^  1 27.  the  writ  was  general  as  receiver, 
but  the  account  was  particular,  and  yet  rul-jd  to  be  well,  being  as 
merchants ;  whereas  if  the  writ  were  formed  on  a  particular  cuf- 
tom, the  writ  ought  to  be  fo,  as  in  a  rationabili  parte  bonorum  for 
common  part,  &c.  But  fuppofing  it  not  good  by,  &c.  yet  it  amounts 
to  an  appointment :  the  covenant  is  to  pay  bills  to  him,  his  afligns, 
or  order ;  this  indorfemcnt  (hall  make  an  affignee  or  fervant.  It 
ftiall  amount  to  deftgnatio  perfona  to  receive,  though  not  fo  as  to 
transfer  the  property  to  fue  for  and  recover,  and  then  our  payment 
of  die  hundred  pounds  will  be  as  good  payment  to  him,  being 
made  to  bis  fen^ant  or  order. 

(#}  Co.  Lit.,  i?2.  other  inftances  of  Itx  tKercaUna,        Cro. 

{if)  Co.  Lit.  i8».     But  fee  more  fully  Jac.  306.     Cro.  Car.  301.     i  Roll  ADr. 

u  CO  this  2  Brownl.  99.     See  alfo  Ace.  6.     2  Sid.  179.236. 
N'w.  55.     1  Vcrn.  217.    Sec   alio  as  co  (f)  Natura  B.evium,  p.  1x7. 
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CAtTCft  As  to  THE  SECOKXS  a  tender  and  refiiial  amoancs  to  a  pajfinent 

DotniisH  ^'^  performance :  as  in  cafe  of  a  bond  for  performance  of  an  award 

'  without  an  irnr^/  prifi^  Co.  Lit,  207.  Peitds  cafe^  9  G?.  79.     In 

LrTJ'^MfT  AecaJkofUmLrhiJv.  Divenuxy  Hill.  21  W  22  Grr.  2,  i  Sand.  Ji. 

need  oot  be  Scin  facia s  to  have  reftitution  on  txtent  upon  allegation  of  receipt  of 

pleaded  with  an  (J,  much  profits,  and  tender  of  the  reft :  exception  taken  to  it  be- 

^"^t^'  caufe  no  uncore  prifty  but  yet  over-ruled  ;  And  in  the  cafe  of  Ledg- 

^^\f^il  ingham  v.  Popbir.  I  mod.  Rep.  77.  in  replevin,  avowry  for  not 

%  Roll  Abr.  «lt.     .9.        f,       ,        '^    %  f  ft'^-'vL  '*  /"l'^*  j 

Co.  Lit.  107.  domg  fervice;  plea  of  a  cuftom  m  the  manor  at  fuch  a  time  and 
Cro.£its.  755.  place  in  lieu  of  fuch  fervices,  fuit  and  tender  and  refuial  held  good. 
s^^T'  Befidcs,  uncoreprift  is  no  where neceflary  that  I  know  of,  but  where 

Ld.  lUy?s54.  the  duty  is  demanded ;  here  is  only  covenant,  which  is  not  to  re- 
2  Show.  143.  cover  the  duty,  but  damages,  {i)  But  were  it  otherwife,  where- 
5  Bac*  Abr.  i6.  focver  the  money  is  payable  to  a  ftranger,  or  at  a  particular  place, 
there  needs  no  uncon  prift^  as  in  Moore  37.  pL  120.  Debt  on  a 
•  r  130  1  ^!^^^  conditioned  to  pay  to  the  *  obligee  or  fuch  as  he  (hould  ap- 
point; the  defendant  pleads  that  he  appointed  J.  M.  and  the  de- 
fendant tendered,  and  J.  M.  refofed ;  good  without  an  uncore  prift.  (/) 
And  the  reafon  is  plain,  becaufe  the  plaintiff  was  never  to  have  it, 
but  the  ftranger,  and  he  ought  no  more  to  have  it  now  than  before : 
the  cafe  of  PoiDell  v.  Nevtll^  i  And.  4.  is  the  fame :  And  it  is  in 
Dyer  150,  151.  pi  84.  per  Catlin  and  Griffin,  where  it  has 
a  particular  place  of  payment  appointed,  there  it  cannot  be  paid  in 
another  place,  and  fo  no  need  of  an  uncore  prifi.  And  fo  is  the  cafe 
of  NichoUs  V.  Fitz.  Johny  Trin.  7  Hen.  4.  i8.  it  is  pi.  17.  and 
held  good  without  it,  becaufe  not  bcxmd  to  tender  in  another  place ; 
(o  is  reriins  15. 

Tremain  e  contra^  Tliat  to  let  forth  the  cuftom  of  merchants 
here  is  as  neceflary  as  in  any  cafe,  and  that  there  was  no  reafon  of 
a  difference  between  a  declaration  and  a  plea  as  to  this  purpofe,  and 
that  an  uncore  priji  was  neceffary,  as  in  the  cafe  of  Newton  v. 
Newton^  2  RoL's  Ahr.  523.  That  if  a  man  covenant  to  pay  the 
plaintift'  ten  pounds  after  Michaelmas^  and  before  Eajler\  a  plea 
of  tender  and  refufal  is  not  good  without  faying  uncore  priJi. 

PoLLEXFEN  Chief  Jujlice.  As  to  that  of  the  law  of  merchants* 
I  think  we  are  bound  to  take  notice  of  it,  as  we  do  of  chat  againft 
furvivorfliip  and  account,  and  this  is  as  well  known ;  and  their  de- 
claration is,  that  he  did  draw  hxWsJecundum  confuetudinem  mercator\ 
and  if  this  be  good,  theirs  is  fo.— Then  for  uncore  prifi  \  there  is  no 
neceffitjT  for  it  in  any  cafe  of  covenant,  where  damages  and  not  the 
debt  is  in  demand. 

Ventris  Juflice.  As  to  the  appointment,  this  will  not  make 
an  order  at  common  law,  becaufe  there  are  two  indorlements ; 
and  if  I  give  my  fervant  an  authority  to  receive,  he  cannot  autho- 
rize another ;  otherwife  if  but  one ;  then  payment  to  the  firft  in- 
dorfee  would  be  a  payment  to  the  perfon  (/;,  therefore  you  here 

(</)  I  Vent.  356.    II  Mod.  270,    Salk-    (0  But  fee  now  465  Anne,  c  i6. 
596.    2  Burr.  1120.  \J)  See  Bacoa  v.  Searlw,  1  H.  Bl.  Rep.SS. 

depend 


Michaelmas  Temi^  a  WiUIam  and  Mary,  in  B,  R,  li^ 

dq)eiid  .upon  the  law  of  merchants,  which  at  prefent  I  think  we       Cartsr 
ought  to  take  notice  of.  Dowww. 

Thev  all  inclined  to  reverfe  the  judgment  i  but  upon  Tre- 
^ain's  importunity  adjornatun 

And  the  next  term  the  judgment  was  reverfed,  mis,  Court 
holding  our  pica  to  be  a  good  plea. 

Note,  The  cafe  cited  bjr  T  remain  in  R^lPs  Abridgnunty  Wa3 
debt)  and  fo  not  to  the  purpofe. 


*  Watfon  againft  Clarke*  Cafe  109. 

T  MOVED  for  the  difcharge  of  a  rule  for  a  procedendo  in  an  Prohibition  does 
adion  for  calling  one  <*  wbor^*  in  London.  But  before  de-  "**V[j*?'' ^t^^ 
daration,  or  any  thmg  done  there  but  plaint^  we  bring  an  bahas  iiuog  m**Jromj« 
^^rfusy  and  I  oppofed  the  procedendo^  becaufe  they  made  no  return  of  **  wliore.** 
it;  here  was  nothing  did  appear  to  die  court  of  the  cuftom  (tf)>  and  s.c.Comb.ijt. 
they  ought  to  return  it.  S-  ^*  Carth.  ig. 

Holt  C&/V/  Juftice  was  of  diat  opinion.  Ttw  rI?'* 

But  DoLBiN  Juftice  faid,  the  conftant  praftice  upon  oatii  made  *^^" 
by  affidavit  is  that  die  words  were  fpoke  in  Latin. 

And  fo  they  got  a  procedendo^  againft  the  opinion  of  Holt  Chief 

^ujliccn 

(tf)  See  Biaqoine  t.  Hawkins,  Dougl.  37t.  and  Staunton  v.  Jones,  Doagl.  sSo.  notii. 


The  King  againfi  Geary.  Cafe  no. 

pRROR  to  reverfe  an  attainder  of  treafon,  in  an  indidment  at  Indiaments, 
a  feifion  of  oyer  and  terminer,  for  levying  war  in  Somerfet-  ^^^^^  |*^ 
fiiire,  with  Monmouth  and  his  adherents ;  and  the  defendants  Adtunc  fn  i^/iff"  were" 
et  iiidem  venerunt  in  propriis  perfonis  fuis  et  petunt  audit*  indiSfa^  to  be  read  to  the 
•fltf'  et  eis  legitur^  quibus  le£lu  et  audttis  dicunt  et  quilibet  dicit  quod  Pjjj*""  "*  ^^- 
funt  et  auilibet  eft  culpabilis  modoy  (ffc,  fuper  quo  vtfis  et  per  curiam     g!^  ^ 
hie  inteUe^is  confideraf  eft  per  eandem  cur*  hie  quody  fjfr.  3Bi.'com.  3:1. 

Upon  argument  I  urged  thefe  errors, — Firft,  That  though  the 
indidments  be  in  Latinj  yet  they  are  not  to  be  read  to  the  prifoner 
but  in  Englijh :  for  it  is  the  matter,  and  not  the  form  they  muft 
anfwer  to.  In  other  countries  the  prifoner  hath  nothing  but  a 
verbal  charge  againft  him,  and  fo  is  die  exprefs  refolution  in  Sir 
H.  Vane's  cafe^  i  Sid.  84, 

SfiCONDLY, 
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Kitf«  Secondly,  A  man  cannot  plead  to  a  capital  crime  but  in  cuf- 

Gbaiy.  '^y>  ^^^  nonconftat  here  that  he  was  in  cuftody ;  there  is  n9  entry 

The  record  of  ^^^  commi^us  fuity  ifc.  as  the  precedents  are.     In  Mrs.  Calai's 

an  iitdiament  cafi  on  a  writ  of  error,  it  was  held  to  be  error,  becaufe  he  did  not  fay 

for  high  treaibn  in  whofe  cuftody  (he  was,  but  only  in  cujiodia  generally,  and  that 

Se^rifimer'****  was  a  judgment  on  commiffion  of  oyer  and  terminer. 

was  in  cuftody. 

Iftherebeno  THIRDLY,  There  is  no  arraignment  ;^ and  by  the  common  law 

nraignmcnt  eo-  a  mail  ought  to  be  arraigned,  for  he'  may  pleaa  mijnomer^  or  want 

!^d^ofttea-  ^^  addition^  and  the  like;  and  all  the  books,  as  •  Stamford, 

foi^it  is  error;  CoKE,  Hal£,  and  the  reft  do  all  fpeak  of  arraignment  as  nccef- 

yet  if  the  pri-  faiy,  for  according  to  Hale  212.  a  man  at  the  time  of  his  arraign- 

^dbe1o<^  ment  ought  not  to  be  in  irons.    And  as  I  am  informed  in  Han»bdeiCs 

snentthatim-  ^<jA  the  entry  is  "  allocatur  quid  dicer e  poffu^**  and  fo  are  the  pre- 

portiiu  cedents  in  KaJlaWs  Entries  455.  tit.  "  Pardon,"  Statim  alUcutus 

3  Mod.s65.  depremijfts  ei  impo/itis^  fo  is  Coke*s  Entries  532.  and  in  the  Earl  of 

3  Salk.  358.  Leicefter*s  cafe^  Pbwden  387.     It  is  in  all  thcfe  "  Et  commit'  et 

Hok^ieo^  «y?tf//>i  dua*  ad  harram  aUocut\''  thefe  arc  all  confeffions  too. 
s  Hale  p.  C.  A19.    481.  Com.  31$. 

•  [  13*  ] 

In  a  record  of  FOURTHLY,  There  is  no  allocutus  before  judgment;  and  all  the 

jB^M^'diat  PJ^^cedents  are  fo ;  and  the  law  requires  that  of  neceffity;  for  he 

the  prifoner  was  might  have  a  pardon  to  plead,  or  he  might  move  in  arreft  of  judg- 

»(ked» «  What  ment. 

<«  he  bad  to  fay 

«  whyjudg-  pEit  Curiam,  Judgment  reverfed.     But  by  Dolbin  Juftice^ 

"  noTbe  gWen,  Oy^r  of  the  indiftment  is  tantamount  to  an  arraignment,  though 

«  &c/'  is  erro-  for  any  thing  appears  there  might  only  be  a  copy  given,  as  \n  civil 

2*^"*'»#  ^  *  caufesj  and  not  read  in  court. — All  held  the  laft  to  be  a  fatal 

S.C.3Mod.265.  '. 

S.C.S..1C.  «"P"°"- 

630.  Plow.  387.    Co.Ent.  532.    Raft.  Eat  455.'   2  Hale  P.O.  220.    4,  Bl.  Com.  31S. 
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The  African  Company  againfi  Bull.  Cafe  1 1 1. 

yl  N  zQion  on  the  cafe  was  brought  by  the  plaintiff  upon  a  policy  A  cuftom  of 

ofaflurance;     The  defendant  pleads  a  cuftom  of  merchants,  fnerchints  ihn> 
that  if  any  writing  or  policy  of  aflurance  be  made  and  fubfcribed  ^["y  ^  ui"*  * 
upon  any  kind  of  goods  on  board  any  fhip,  fuch  goods  are  to  be  rarance»  the  un- 
deemed  upon  account,  and  if  fuch  a  number  of  aiTurers  (hould  fub-  *!j'^"*'^V" 
fcribe  liich  writing  to  pay  divers  fums  of  money,  as  ihould  amount  ^l^SejSk 
to  the  value  of  the  goods  mentioned  to  be  afnired,  then  all  other  be  liable  to  the 
enfuiers  that  ihould  fubfcribe  after  fuch  number,  by  which  the  money,  amount  of  the 
fo  fubfcribed  amounted  to  die  value  of  the  goods,  were  ufed  to  be  i^'?„b?e5u«V 
difchai^ed  from  payment  of  the  fums  they  fubfcribed,  though  fuch  underwriters 
goods  were  wholly  loft,  and  were  to  return  their  premium ;   that   A""  ««""» the 
the  policy  in  the  declaration  was  upon  account  5  that  the  goods  the  bTttoneritS* 
plaintiff   had  on  board  were  worth  but  ^.2,240;    that  twenty^  from  re- 
three  men  had  fubfcribed  one  hundred  pounds  each,  &c  ;    that  tne  ^ponfibiiity,  it 
defendant  was  the  next  fubfcriber ;  that  by  reafon  of  thofe  fubfcrip-  **^* 
dons  before  bis,  he  was  difcbarged  from  bis  promife,  &c.  and  bound  p^',^6*^*^** 
to  pay  back  bis  premium,  and  &d  offer  the  fame,  &c.     The  *  plain-  Dougi^es^. 
tiff  replies,  that  if  any  fuch  a  number  fubfcribe  to  the  value,  and  »>tii. 
none  prove  infolvent,  then  to  be  difcbarged,  ABsquE  hoc  that  there    *  [  133  ] 
is  any  fuch  cuftom  as  the  defendant  hath  alledged.     And  ifllie  is 
joined  upon  it  And  at  the  trial  they  proved  it  very  plainly  and  fully 
by  all  THE  EXCHANGE ;  and  that  there  was  never  an  inflance  to  the 
contrary,  but  one  payment  on  purpofe  fince  the  action  commenced  $ 
that  where  the  policy  is  upon  the  account^  and  not  upon  goods  va^ 
luei  certain  or  value  blank,  the  laft  fubfcribers  are  not  bound  as  ii) 
the  lattet  cafes  they  are*  And  we  had  a  verdid  for  the  defendant. 

Levins  Serjeant  moved  in  arreft  of  judgment,  that  this  was  an 
impertinent  plea,  and  the  cuftom  unreafoiud)le,  that  any  fhould  be 
difcbarged  till  fatisfaftion  of  the  whole  lofs,  when  fome  prove  in^ 
iblvent«  * 

I  anfwered  him,  that  as  to  the  plea,  thoueh  ill  on  demurrer^  yet  it  ^  ^  amoont. 
is  good  after  ifTue  joined  and  tridi ;  at  molt  it  doth  but  amount  to  a  ing  to  the  genel 
gemral  ijfue^  and  that  fhould  have  been  fhewn  for  caufe  on  a  de-  ^  >^*««  »  ^^ 
murrer;  but  here  is  a  verdi£t    If  non  culpabilis  be  pleaded  to  an  ^T^2^"* 
cjfwiipjtt^  It  IS  good  after  verdict :  10  payment  without  acquittance  jsar. 
to  debt  on  a  fingle  bill.    Nil  debet  to  treipafs  is  not  proper  to  tref-  Aatey^. 
pds,  and  therefore  ill ;  but  if  the  plea  hadi  the  colour  of^  a  bar,  and  >  Roll  Rep.  113, 
doth  not  contain  matter  of  bar,  as  accord  without  fatisfa£lion^  it  is  cw^Bnrilu' 
good,  ITelv.  227.  Cro.  Eliz.  495.  Moore  602.  3  Cro.  259,  778,  Mfore  ,  com,  Dig.  * 
687.    Befides,  we  did  eive  diis  in  evidence  a&  we  might  on  the  Pleader  (£.  14) 
general  ifliie  i  but  their  importunity  impofed  on  the  court  diat  we 
ought  to  have  pleaded  it,  and  we  were  forced  to  pay  twenty-four 
pounds  cofts  for  this  liberty,  and  by  confent  in  a  rule  we  did  it. 
Then  as  to  the  reafonablehefs  of  the  cuftom,  it  is  hiehly  fo ;  for  it 
i$  eaqal  between  infured  and  infurer ;  for  the  laft  fubfcnbeis  return 

Vol.  U  K  their 
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ArnicAv  t|]eir  premium  (except  ten  pounds  for  fublcribing)  if  there  be  iie 
CoM^AKT  j^^  when  tbc  value  of  the  goods  amount  not  to  reach  them ;  nor 
BvLL.  are  the  firft  (ubfcribers  at  any  dtiadvantagc,  for  they  keep  their  pre- 
mium if  the  goods  coine  home  Uit  whoi  we  return  ours ;  and  in 
truth  thole  to  li^om  the  value  will  not  reach  are  never  obliged. 
And  at  to  tb?  infdvrncj  of  fotO€t  we  tnfwer  that  each  in  iafuraoces 
db  onl^  <Dgag«  tor  bt":  e^^n  fum,and  to  make  good  ^  loft  of  goods^ 
fe  fitf  as  dm  Sim  he  fiibichbcd  ameonts  to^  not  to  make  good  osiers 
iefdvcBcy ;  and  there  norer  wcs  a  oiftom  better  provtd ;  for  if  ten 
itMcribe  one  hundred  pminds  cAcb>  and  the  goods  be  mnr  tmndred 
^  [  ^34  j  ^  ^f  pouodii  the  laft  fbmds  ?4  half  lofs  This  *  waa  proved. 
If  no  goods  cooiQ  home^  the  infurer  hath  all  bis  premittin  retumedf 
and  fe  it  is  fer  his  advantage,  to  have  this  cuftom  prcierved  (  and 
tbefe  Und  of  infuranccs  are  made  upon  aecoynts  when  a  cnercbaiit 
^Dlh  not  know  whether  his  facbr  will  fend  home  anj  goods  or  bo v 
mitch. 

Curia,     The  plea  is  ill,  if  upon  a  demumr\  but  good  afler 
iffiic  joined,  and  you  put  thera  upon  it^  and  the  cuftom  is  reafot^ 

arle. 

And  PER  TOT  AM  CuniAM.  Judgmcfit  for  the  defendant 


¥amxi 
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The  Second  of  William  and  Mary, 


IN 

THE    KING'S    BENCH. 


J/r  John  Holt,  Knt.  Chief  yujiice. 

Sir  William  Dolben,  Knt.    -1 

Sir  William  Gregory,  KntX  JuJIices. 

Sir  Giles  Eyres,  Knt.  J 

Sir  George  Treby,  Knt.  Attorney  General. 
Sir  John  Somers,  Knt.  Solicitor  General. 


Nightingale  and  others  againji  Bridges. 

Mchaelmas  Term^  I  tTiIL  far  Mary^  Roll  397. 
I  ROVER  and  converfioQ  di  bonis  et  cataUh  feqkent\  viz.  Ji 


Ca(e  II £• 


J.     «"  *«v,  ifocaf   THE  jAMEaf  Faioati,  omrh  ceni*  it  '^l^l\  ""^ 
trigitu^  4eBorum  JUum  bmibardh  Anglia  ouMs  cum  omnibus  ^rmo^  ration  ofm^t* 
mnn*  ^farafUrmentis  veils  funikus  tnuHsthnihufi^  frvvijiombus^  chants,  aod  give 
fckpis^  tymbisy  it  aliis  fafpidiMmeniis  iideni  navi  fpi&an'  ftvi  fit^  l^«d Jfil"""'* 
/fAOi'  acwtirnnduanf  itdu9d$Qmf0idir' lihrnt  ilhi iHicat\  ^c.  Ndt  righttotnde, 

gttikf  flieadBd.  and  bold  terri. 

toriety  within 

Tbt  jaiT  luid  4Kit  Charles  tke  Second^  by  letters  patents  dated  ^in  arrcrib- 
die  37A  of  Stpcember,  ki  the  twenty^fourdi  year  of  his  feign,  to  «>i  but  >  ciaufo 

others  to  trade 
wMAi  lll*-iai4]M€i|  «<  ttudflp  p<hi  of  iMpriibintaellt,  and  the  fkrfatwi  and  bfs  boA  of  their  ihips  and 
^  ffoda  wftiiwei  fattnd^  *e.  Md  gtviiig  powar  to  eiMsr  hitoy  fea^ch,  and  fihu  l^ipt  nd  goods,**  is  Toid, 
for  the  king  cannot  by  letttrs  patent  cftoH  •fwfUumtt  of,  or  any  way,  by  his  own  a€^,  confifcate,  a  fubjea*a 
pfopeity.  ■  '  S.  C.  Carth.  131.  S.  C.  Holt  473.  3  Mod.  x  3a.  1  Roll  Rep.  4.  %  Roll  Rep.  1 1^ 
9  lloll  Mf.  vj^  1  Term  54. 130*  307.  Hale  hiv  P. C.  iS^s.  S  Co.  11^.  i x  Co.  87.  Lutw.  564 
HndL  5^  OmA.  )|.  mtk  *^  ^  1  MmU  i».  &  ^ait.  47.  s  Gh.  Cafes  165.  Dougl.  2aak 
iT«flvB^u8.  ^ 

1:  a  <«  tHE 
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^  THB  Royal  African  Company  of  England,"  (being  a 
body  coq)onite)  did  srant  to  them  ^  all  the  roeions,  countries,  coafts, 
^  and  places,  &c.  beginning  at  the  port  of  SalUe  in  South  Barbary 
^  inclufive,  and  extending  firom  thence  to  Cape  de  Bona  Efperanxa 
^  inclufive,  with  all  the  iflands  near  adjoining  to  thofe  coafts,  and 
**  called  by  the  name  of  South  Barbary^  Guinea^  &c.  and  all  ports, 
^  harbours,  &c.  to  hold  to  them  and  their  fucceflTors  from  the  making 
M  die  laid  letters  patents  for  the  term  of  one  thoufand  years."  And 
grants  licence  to  them  and  no  others,  to  fend  fliips,  &c.  and  to  have 
^  all  mines  of  eold  and  filver  there,  &c.  and  the  whole,  entire,  and  only 
**  trade,  and  liberty  of  trade  diere,  any  law  or  ftatute  to  the  contrary 
**  notwithftandin2,"and"  none  other  of  his  fubjefb  to  frequent,  vifit, 
M  or  trade  in  thofe  places,  &c.  prohibiting  any  to  trade  there  unleis  by 
<<  licence  iirft  had,  under  pain  of  our  indignation,  and  imprifonment 
^  of  their  bodies  during  our  pleafure,  and  the  forfeiture  andlols  both 
«  of  (hips  apd  goods  wherefocver  found,  &c.  with  power  to  enter 
^  into,  fearch,  and  feize  (hips  and  goods,  ^.  one  moiety  of  the 
[  136  ]  <*  forfeiture  *  to  the  king,  the  other  to  the  company:"  it  alfo  crefls  a 
court  of  judicature  to  be  held  at  fuch  a  place  as  the  company  ap« 

rts,  to  confift  of  one  learned  in  the  civil  law,  and  two  merchants^ 
the  nujor  part,  {quorum  unui  the  lawyer)  <<  to  have  conufance 
<^  and  power  to  hear  and  determine  all  cafes  of  forfeiture  and  feizures 
«  for  trading  thither.**  The  jury  find  further,  4  September  1684,  the 
Company  granted  a  commiffion  imder  their  feal  to  one  John  Laftally 
reciting  the  grants  and  powers  of  their  faid  charter  tQ  command 
him,  captain  and  commander  of  The  Orange  Tr^  Frigate,  thea 
in  theic  fervice,  and  all  fubordinate  officers  and  feamen,  to  feize  all 
Ihips  trading,  &c.  and  whatfoever  they  take  in  their  outward  bound 
voyage,  they  are  to  carry  to  land  lafe,  and  there  to  deliver  them 
to  die  agent  and  council  of  factors,  there  to  be  proceeded  againft 
in  THE  Court  of  Admiralty  there  eftablifced.  That  %A» 
Bridges  the  defendant  was  one  of  the  officers  in  the  (hip  caJlcd  Tii^ 
Orange  Tree  at  the  time,  of  fetting 
the  faid  commiffion.  That  the  all 
pany  made  another  commiffion  to 

gnd  R.  JV.  or  any  two  of  them,  reciting  the  power  of  their  charter, 
did  confiitute  ana  appoint  them  judges  of  the  admiralty  there,  and 
to  execute  thofe  powers  according  to  fuch  inftru^ons  as  the}'  Ihould 
fend.  That  John  Laftall  before  taking  of  the  plaintiff's  fhip  died ; 
^t  John  Bridges  after  his  death  w^  commander  of  The  Orangt 
Tree  rrigate;  that  the  plaintiff*  beii>£  Qwner  of  the  (hip  and  goods 
in  the  declaration,  did  trade  in  an  infidel  country,  in,  and  widi  tfaefi; 
(hips  and  goods  to  certain  places  within  the  limits  of  that  company. 
That  John  Bridges  did  feize,  take,  and  carry  away  |he  plaii^dfrs 
fliip  and  goods  upon  the  high  fea  in  his  outward  bound  voyage, 
and  afterwards  carried  them  to  the  fort  of  Lane  Corfe  in  J^ca 
aforelaid,  ;igainft  the  will  of  the  plaintiff,  and  the  mafter  and  fea^ 
men^  That  at  the  defendant's  inftance  diere  was  a  procefs  in  the 
laid  Admiralty  Court  againft  die  laid  Ihip ;  that  none  appearing  for 
]ier  there  was  9  condemnation,  &c«  Sed  utrum  the  defendaat  be 
lilty,  IgnoranU  ^c.  Et  fi  pro  ^er.  Damages  to  four  theuland 
r^  hundred  pounds,  and  cofb  to  ^.  a.  y.  ^.  Etjffro  defhuT^  &c. 

This 


NlGRTIN- 

GALK 

V, 

BBID6If« 

♦   [     137     ] 
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TTiis  fpecial  verdid  was  obtained  at  the  importunity  of  their  ma- 
jefties'  council  for  the  defendant  j  I  therefore  was  prepared  to  argue 
as  follows  for  the  plaintiff. 

♦  The  question  is,  whether  any  thing  here  found  can  juftify  the 
taking  and  carrying  away  the  plaintiff's  Ihip  and  goods.  I  am  to 
argue  that  here  is  nothing,  either  precedent  or  fubfequent  that  can 
juitify  the  defendant's  taking.  I  ihail  not  controvert  the  legality, 
ufefuJne(s>  or  nedeffity  of  fettled  companies  for  the  managers  of 
foreign  trade,  nor  the  prerogative  of  the  crown  in  ereSing  fuch 
focieties,  nor  the  giving  liberty  exclufive  of  others,  {a)  At  prefent 
it  feems  to  me  an  unneceflary  ta(k  to  deny,  or  difprove^  the  validity 
of  the  prohibiting  claufe ;  but,  my  lord,  my  endeavours  (ball  be  to 
make  out  this*  i.  That  the  defendant  had  no  power  to  feize. 
2.  That  claufe  in  the  charter  is  void  and  illegal.  3.  That  their 
new  ere£ted  court  is  illegal  being  for  this  purpofe  in  particular. 
4«  That  if  it  were  legally  conftituted,  yet  the  condemnation  fubfe- 
quent will  not  juftify  the  precedent  tortious  converiion ;  and  that 
laiiJy  they  have  not  purfued  their  charter. 

It  cannot  be  denied  me  that  the  fubjeft  of  England  hath  an  un- 
doubted property  in  his  goods  and  pofleflions ;  now  this  property 
cannot  be  transferred  or  divefted,  but  by  the  confent  of  the  owners, 
either  exprefs  or  implied,  as  by  gift,  derelidion,  or  forfeiture ;  this 
laft  only  concerns  our  prefent  queftion.  It  muft  be  agreed,  that  the 
common  law  hath  not  ordinarily  made  this  our  trade,  as  found  in  the 
fpecial  verdid,  to  be  a  forfeiture  or  caufe  of  feizure :  I  believe  they 
will  not  contend  this,  that  antecedent  to  their  charter,  our  trade  was 
unlawful  under  pain  of  lofmg  (hip  or  goods,  and  then  the  king 
cannot  by  any  prerogative  whatfoever,  create  either  a  new  caufe  or 
a  new  mode  of  feizure,  and  either  of  them  will  ferve  my  turn.  To 
the  altering  of  a  property  of  a  fubj eft's  goods,  a  parliamenty  af&ft* 
ance  is  requifite,  and  that  is  the  ntteft  way  for  ordering  that  fun- 
damental property  which  thej  fubjedt  hath  in  his  goods,  becaufe 
each  fubjeJS's  vote  is  included  in  whatfoever  is  there  done :  an  aft  of 
parliament  hath  the  confent  of  manv  men,  both  paft,  prefent,  and 
to  come ;  as  it  is  in  Hob.  256.  The  Katuies  that  have  been  made  for 
this  purpofe  are  an  evidence  of  this,  or  otherwife  they  were  needlefs, 
idJc,and  unneceflary  :  thofe  ayts  that  regulate,  thofe  that  take  away, 
and  thofe  that  enforce  a  new  purveyance  upon  the  king's  royal  pro- 
grefles  do  fufficiently  prove  this.  The  king's  prerogative,  as  it  is  given, 
fo  it  is  bounded  by  the  law :  I  (hall  firft  fliew  it  by  fome  more  general 
authors,  and  then  more  particularly  and  clofely  ♦  denionftrate  it  to  •[  138  1 
be  ib  in  the  cafe  now  before  your  lordfliip.  Bracton  {h)  (zys 
Aus:  ^  Ipfe  autem  rex  non  debit  ej^efub  homine  fed  fub  deo  et  lege^ 
**  quia  kx  fecit  regnum^  attribuat  igttur  rex  legi  quod  lex  attribuit  eiy 
•*  t^r,"  and  (c)  *<  Rex  non  poteft  gratiam  facere  cum  injuria  et 
**  darnno  alieno^  quQd  autem  alienum  ejl  dare  non  potejl  per  gratiam 
^  fuam't'^  nay,  though  it  be  for  the  public  good,  he  cannot  do  it 


(«)  5  Com.  Dig.  "Trade.'' 
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Ki6BTiii«     widiout  the  implied  coi^fent  of  the  proprietors  in  parliament,  as  I 
.cAbi.       Q^i  Q^y^^    prefendy.    Though   t^9  authority  bf  thole   ancient 

8fti»«mt«  tr^fes  hath  been  fometimescontroverted,  yet  they  have  alwsiys 
been  allowed  as  evidence  of  the  fundamental  and  general  conftitu^. 
tions  of  the  realm.  But  to  ufe  more  modern  authorities.  In  the 
cafe  of  Thomas  v.  Sornl^  id)  it  is  laid  down  as  a  fundamental  rule, 
that  in  life,  liberty,  and  emte,  every  mait  who  hath  not  forfeited 
them,  bath  fuch  a  rieht  that  the  law  allows  him  to  defend,  and  means 
for  fo  doing,  that  if^it  be  violated,  it  gives  an  zSkycm  to  redrefs  the 
wrong  and  punifh  the  wrong  doer.  The  law  is  the  higheft  inhe- 
ritance which  the  king  hath  (^),  for  by  it  the  king  and  all  his  fub- 
je3s  are  ruled,  and  if  the  law  were  not,  there  would  be  neither  king 
nor  inheritance.  Davis^s  Rep.  40,  41*  The  kings  of  England 
have  always  claimed  a  monarchy  royal,  not  a  monarchy  feignoral; 
"  under  the  firft"  (fays  he)  **  the  fubie£b  are  freemen,  and  have  a  pro- 
^'  priety  in  their  goods,  and  freehold  in  their  lands,  but  under  the  lat- 
<^  ter  they  are  villains  and  flaves;"  and,  my  lord,  this  propriety  was  not 
introduced  into  our  land,  as  the  refult  of  princes  edids,  conceffions 
and  charters,  but  was  the  dd  fundamental  law,  fpringing  from  the 
original  frame  and  conflitution  of  the  realm.  In  Francises  cafe^  (/) 
Coke  fets  down  this  as  a  rule,  '^  quod  nojlrum  eftyjim  fa£fOy  footae^ 
"  fi£lu  noftro  amdij  fiu  in  alUnum  transferri  non  poteftJ*  .And 
the  common  Ikw  gives  a  true  prq>erty  in  contradiftin&ion  to  the 
fuporintendant  power,  and  for  this  purpofe  it  diftinguifhes  between 
boadmeoy  whoie  eibxes  are  at  their  lord's  will  and  pleafure,  and 
freemen,  whole  property  none  can  invade,  chargej  or  take  away,  but 
by  their  own  conient ;  a  feveral  property  in.  the  fubjedi  is  fo  iacred 
as  nothing  more.  The  king  cannot  dig  for  falt-petre  in  a  maniloa 
hovfe,  or  barn  filled  with  corn,  without  the  owner's  confent.  (^}  He 

•  [  139  ]  cannot  alter  th^  courfe  *  of  defcent,  or  by  charter  make  land  to  be 
devifable  which  was  not  fo  before,  or  make  it  devifeable  when  it  woujd 
oth^Fwife  defcend  to  a  fingle  heir.  (A)  And  fo  e  eontroy  he  cannot 
make  it;  defcendable  to  the  heir  where  it  is  dividable,  as  in  gavelkind  ; 
f^r  if  otherwife,  there  had  been  no  need  of  the  aA  of  parliament., 
con<:erpij^  Kentifh  lands :  he  cannot  dig  for  gravel  in  the  inhe- 
riunce  of  his  fubjeft  *'  tnaugre  Jon  fun^*  f toys  the  book)  (/) 
againil  his  will.  A  cuftom  to  pay  toll  for  all  cattle  drivea  over 
a  mso^'s  private  freehold,  (hall  prevail  againfl:  the  prerc^ative  and 
bind  the  king,  46  Edw.  3.  cited  in  flowd^  Com,  236.  LQri  Berk^ 
k^i  cafe :  all  which  proves  a  pcoperty  in  the  fubjed.  But  to  comQ 
clofer.  No  forfeiture  can  be  of  goods  by  charter  without  an  aft 
of  parliament;  and  fois  Coie  {i)  in  his  Comment  upon'^  nuUusliier 
*^  homadiffeifitur-'i^'^de  lihertatihsfuisj^  which  he  interpret*  property 
in  goods«,  as  well  as  other  franchilc^  and  liberties  which  the  fiibjea 
hath:  tbif  charter  and  qlaufe  can  give  no  power  therefore  tq  feizn. 
s^  m»j^*$  goods,  as  forfeited)  wdiiqh  the  wholp  matter  found  ibewt. 

W  Vaush.  337.  4fi«c.  Abr.  M.  iZh        .  (b)  49  A%e,  8. 
(0  19  Hen.  6.  pj.  6j.  (i)  ix  Hea.  4.  t4.  28^ 

(/)  8  Co.  92.  (*J  alaft.47. 
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A&f  did ;  for  tbat  no  Tuch  forfeiture  ctn  be  <:rtated  Or  Aiade  b)r  ffidnt fir«. 
cktfter.  Even  for  defence  of  the  malm)  the  king  cannot  feitte  A  ^^^^^* 
man's  goods  without  his  confent  in  parliameni,  and  this  was  Mf4  iti^^tt^ 
H^mU.n'i  cafe  in  the  time  of  Charies  th<s  Firft.  (/)  Muoh  left 
can  it  be  done  for  dM  private  benefits  of  a  particular  company  >  and 
it  was  asreed  bv  thofe  who  argued  in  that  cafe  for  the  king,  that 
the  ftjrbjedt  coula  not  lofe  the  property  of  his  gowds  bat  by  aft  of 
parKament  Now  this  property  being  fo  preferved  by  the  laW)  th6 
king  cannot  by  any  ways  alter  this  law  but  in  pariiament,  or  itiak6 
that  a  forfeiture  or  caufe  of  fetfture,  which  was  not  fo  b^ore :  t<jfc  as 
FORTESCUB  fays,  {m)  ^  a  king  of  England  6ann<}t  alter  or  change 
^  tbe  laws  of  the  land  at  his  ow^n  pleafurd/'  And  the  fame  thing 
dim :  (n}  ^  he  cannot  take  away  any  of  his  fuhjeds  goods  without 
^  fatkfeckittn  for  them:'*  nor  can  the  king  by  parliament  or  char* 
ter  vBUfdk  any  new  pendty  or  make  any  new  offence )  and  for  that 
the  3z  Hen<  8.  c.  8.  is  a  full  and  exprefe  authority)  for  by  the  fta^ 
rate  (wbcch  was  the  wonder  of  the  age)  the  king  might  with  the 
advice  of  eounfel,  two  bi(bop$,  two  chief  jufticeS)  and  others^  make 
ordinasiccs  for  the  punifhing  offences,  and  impofin^  penalties)  whkh 
flumU  have  the  force  of  a  law,  bat  with  this  ^  proviso^  that  nd 
^  nun's  property  or  goods  fliould  be  impeached  j  nor  the  com«> 
<*  non  law,  or  ftatute  law  of  this  realm  *  prejudiced^'*  and  yet  «  [  x^q  ] 
however  k  was  thought  fo  dangerous  a  power^  that  the  aft  itfeif 
was  roealed.  («)  In  the  cafe  of  prpclamations  ibout  buiidtngs,  it  is 
there  nefal,  (f)  diat  **  the  king  cannot  by  his  prohibition^  or  proclfr- 
^  masion,  or  otherwife"  (feys  that  book)  *«  create  an oiFenee  which  WHs 
**  jiot.  an  offence  befotcy  for  that  is  to  change  the  law,  which  was  not 
**  in  Us  power,**  at¥)  there^  in  that  foiio,  is  cited  the  cafe  of  an  aft 
aiade^  by  which  foreigners  are  licenced  to  merchandise  within  London. 
King  nefif y  the  Fourth  by  proclamation  prohibited  the  execution  of 
it,  and  ttiac  it  (hould  be  in  fufpenc*,  but  uf^ue  adproximum  pariiamH^ 
tumfVMd  k  was  refeivedby  the  two  chief  juftices,  chief  baron,  and 
barosi  AltHam,  diat  a  arociamation  cannot  alter5  or  make  an  of- 
fence: 1S0W  charters  and  proclamations  are  both  of  the  feme  equal 
authority,  both  under  the  ^reat  fe^.  But  perhaps  they  will  objed, 
that  u^Uiis  are  alitn  iftsmiis^  and  to  trade  with  them  is  unlawful^ 
and  therefore  a  fe««ui^  lawful.  To  which  I  give  a  double  anfver. 
First,  by  denying  iiie  affertion:  and  SfiCoNDtV  by  drying  the 
confequence.  FfRST)  It  was  not  unlawful  at  the  common  law, 
for  that  is  coeval  wi#l  the  inhabitant  of  this  ifland.  I  (hall  not  at« 
lempr  to  prove  its  antiquity,  diough  I  might  prov^  it  here  even 
before  Liv/s  time,  and  confcquently  prevalent  here  before  chrif- 
tianitjs  ^d  then  it  could  be  no  crime,  and  no  ftatute  fmce  hath 
fliade  it  foi,  nor  can  I  find  any  pretence  for  fuch  an  opinion  in  the 
boaka^  there  is  nothing  but  Micbiiyum's  caft^  a  Btvwnl  296. 
aod  tfiat  k  but  a  flkort  and  imperfect  note  of  a  cafe,  and  dl  Aat  it 

(/)  f  Sote  trUls,  483.    Sw  iJii  p.  5.  (n)  Fortdc**,  th.  jS.  fo.  S4. 

appcndit  to  6  Sc.  Tr.  (a)  By  the  ftatute  i  Ed.  6.  c.  12. 

(«)  Fortcfcue  de  Laudtbtt»  Legum  An-  \f\  \^  Co.  75. 
gliary  ch.  9.  fo.  35. 
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amounts  to  is  diis ;  that  the  king  may  reftrsun  his  fubjcAs  fttms 
conunerce  With  them,  which  argues  nothing  to  this  purpofe  here  in 
our  caibi  and  it  is  plain  that  commerce  is  allowable  with  the  Je  ws» 
which  according  to  die  go(pel  are  greater  enemies  to  chriftianity 
than  die  gentiles  are.     That  it  was  not  unlawfiil  antecedent  to  their 
charter,  appears  from  die  ftatutes,  for  they  open  the  feas  to  all 
merchants  for  all  manner  of  trade,  as  x8  £aw.  3.  ft.  2.  c.  3.  ^  that 
^  the  feas  are  open  to  all  manner  of  merchants  to  pais  with  their  mcr* 
a  chandizes  where  it  (hall  pleafe  them,"  2  lUUs  i8a    Befides,  the 
charter  prohibits  trade  there,  not  becaufe  it  is  inhabited  by  infidels, 
but  dodi  indefinitely  forbid  all  but  the  company,  whether    the 
country  ihall  be  chrifttan  or  pagan.    Secondly,  It  is  no  argument 
that  they  were  infidels^  and  trade  with  diem  might  be  prohibited, 
r  141  ]   that  therefore  the  goods  {hould  *  be  forfeited  \  no  more  than  the 
power  of  the  Jcing  to  reftrain  card  piayiiu;  would  confifcate  the 
cards,  which,  in  Darefs  cafe^  (q)  is  agreecL    I  will  fuppofe  their 
principle  true,  that  they  are  perpetui  iiunuci^  and  then  according- to 
that  notion  a  trade  with  them  is.  treafon,  as  an  abetdf^  of  die  king's 
enemies ;  and  yet  even  in  that  cafe  there  oueht  to  be  no  feizure  of 
die  offender's  goods  till  convidlon,  or  at  leaft  indidment  or  inqui* 
£tion :  but  fttrther,  I  will  fuppofe  their  charter  makes  it  unlawfiil,  yet 
it  cannot  impofe  the  penalty  of  confifcation  of  goods,  for  by  mao* 
NA  CHART  A  no  man  is  to  oe  difpofiefled  of  his.property  but  by  kgaU 
judicium  parium  fuarum.    And,  my  lord,  I  take  it  for  a  truth,  that 
in  all  parts  of  the  world  where  the  Engliihmen  are  under  the  go<> 
vernment  of  any  £ngli(h  fubje£U,  their  rule  muft  be  the  laws  of 
this  land,  and  if  they  puniih  without  jury,  they  may  be  puniflied  for 
it  by  adion  of  trefpafs  when  they  return  hither,  and  this  we  have  in 
pra&ice  here  every  day  in  cafe  of  the  infolency  of  governors  in  plan* 
Nations,  as  in  the  iaft  Indies  and  BarbadoeSj  and  they  cannot  proceed 
there  but  in  the  methods  allowed  here.     Trial  by  a  jury  is  the  right 
of  every  Engliflx  fubje&  all  the  world  over,  wheiefoever.  Englifh 
men  have  the  command  by  authority  dertyed  from  the  crown  of 
England :  now  the  law  of  £)ngland  fays.  That  if  goods  be  forfeited 
for  an  offence,  there  muft  be  a  convidii$n  of  the  offence  in  the  me- 
thods of  the  common  law,  and  thofe  methods  cannot  be  altered  but 
by  a£t  of  parliament  i  the  king  can  no  ways  change  it;  even  in  the 
cafe  of  felony  he  cannot  alter  the  execution  fi:om  hanging  to  b^ 
heading ;  for  that  fo  he  would  alter  the  nature  of  the  fentence*  (r) 
Nor  can  th^  king  ere<El  a  court  of  admiralty  to  do  fuch 
work  in  the   lame.    There    were  commiffions  in  Englilh   un- 
der die  great  feal  dire£led  to  divers  perfons  within  the  counties  of 
Bedfordy  Bucks^  Huntingdon^^  icc*  (j)  to  inquire  of  divers  arddes, 
as  depopulation  of  houfes,  converfion  of  arable  land  into  pafture,  &c. 
though  thefe  things  were  offences,  yet  the  commiffions  were  bdd 
illegsu  becaufe  unufual  and  in  Englifli,  and  not  Cud  how  they  fliouki 
enquire :  In  Hilary  Term,  o  Jac.  1.  there  was  a  queftion,  {t)  if 
the  juftices  in  fydks  might  be  by  commiffioo,  and  held  they  could 
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]H%for  die  24  Hen.  8.  c.  28.  which  gave  power  to  alter,  change,  ami 
reform  aD  matters,  &c.  being  fo  dangerous  a  power  was  held  not  to 
go  to  die  fuccefibrs.  The  king  cannot  grant,  that  any  *  one  ihall 
be  fued  otherwife  than  according  to  the  Englifli  common  law,  as 
die  cafe  <^  the  Chancellor  of  Oxford^  8  Hen.  6.  19.  A  grant  thac 
the  Vice  Chancellor  (hould  not  be  fued  for  debt  or  trefpafs  con- 
cerning his  office  void,  pari  ratione  he  cannot  appoint  a  man  to 
be  fued  according  to  die  civil  law,  and  fo  was  the  grant  to  the  urn- 
veriity,  that  they  (hould  fue  in  the  Vice-chancellor's  courts  for  caufes 
infra  Oxford  ill,  and  in  the  13  £liz.  an  ad  was  made  for  it.  (ir) 
In  the  42  Affi^e'i  pL  •$.  there  was  a  commiffion  under  the  great  feal 
to  fundry  perfons  of  credit,  to  take  the  body  and  goods  of  H.  without 
indiSment  and  due  pleading  of  law,  and  damned  as  unlawful ;  and 
much  the  £une  is  our  cafe  with  that  of  Oxford.  Agar^s  cafe  is  ex<- 
preis,  {x)  diait  fuch  grant  was  void  in  8  Hen.  4.  He  cannot  cttSt 
a  court  of  equity ;  {y)  he  cannot  at  this  day  make  a  manor  \  (z)  he 
cannot  create  an  honour  but  by  2i£i  of  parliament,  {a)  He  may  grant 
conuiance  of  pleas  within  a  certain  precind,  but  not  otherwife  than 
ftcundum  legem  et  confuetudinem  regni.  {b)  Now  the  ofience,  if  any, 
was  upon  land;  it  was  trading  in  an  infidel  country ;  fo  that  fup- 
pofing  it  an  unlawful  thing  it  ought  not  to  have  been  feized  firftf 
nor  condemned  in  that  manner.  In  Sander's  cafe  (r),  they  are  fo 
very  (by  of  this  claufe,  that  when  oyer  was  craved  of  their  patent 
and  fet  forth,  they  cautioufly  omitted  this  claufe  for  the  forfeiture  of 
fliip  and  goods  as  afhamed  of  it,  and  this  was  taken  nodce  of  both 
at  bar  and  bench.  The  prerogative  was  then  drained  even  to  the 
utmoft,  and  yet  agreed  by  them  all,  that  this  claufe  was  not  juftifi- 
able ;  and  in  that  very  cafe  it  was  agreed  by  the  Bench  that  the 
diftin^on  between  infidels  and  others  as  to  this  purpofe  was  tri- 
vial :  the  king's  prerogative  and  fuperintendence  over  trade  was  the 
topic  infifted  on ;  the  other  was  preffed  at  the  bar,  and  fo  is  'feffefs 
printed  argument.  In  the  cafe  of  the  RuJJia  Company  ereSed  by 
Philip  and  Mary  there  was  fuch  a  claufe  as  this,  but  thev  never  ven- 
tured to  ufe  it  till  made  efFetS^ive  by  adt  of  parliament,  8  EUz.  c.  u 
Objection,  Their  taking  was  only  a  feizure  in  ordine  ad^  &c. 
I  ANSWER,  It  is  not  found  that  they  had  information  of  our  trading, 
and  it  is  found  generally  that  they  took  and  carried  away  the  (hip 
and  goods  \  and  now  to  feize  before  fult,  and  without  fuit  is  much 
at  one.  Befides,  the  power  under  which  tl^ey  juftifv  is  to  feize  as 
forfeited,  and  at  the  defendant's  requeft  it  is  conaemned  as  for- 
feited, and  the  whole  *  tenor  of  the  juries  finding  is  that  way.  The  #  [  1^3  1 
defendant  was  no  officer  of  the  admiralty,  and  therefore  his  fervice 
could  not  be  by  authority  from  that  court  in  a  way  of  procefs,  or 
in  Qfder  to  examination,  or  the  like ;  and  therefore  his  feizure  was 
certainly  iartims^  for  he  had  no  power  but  under  that  claufe  in  the 
diarter,  which  is  void  in  law.  Then  this  fubfequent  going  to  their 
fuppofed  court  of  admiralty  cannot  juftify  that  tvrt.  For  firft,  I  think^ 


(s)  Jenkins  Centonesy  2.  Cent.  88.  (4)  King  v.  Leiret* 

\m)  %  KolU  Rep.  164.  (h)  la  Co.  51. 

(jS  1%  Co.  51.  113.    13  Co.  31.  .  ie) 

(x)  Sec  the  caie  of  March  v.  Smith, 
a  LeoD.  a6. 


I  Bolftt  19^ 


^ 


I3» 


Hilary  Ternij  a  WiUuun  and  Maiy^  id  B,  R. 


Ni«HTtii-     by  the  autborities  cited,  the  kiiu^  cannot  ertSt  iuch  a  cdliit  only  to  < 
GALS..        d^vnn  goods  upon  a  fuppoTed  oi&nce  according  to  the  charter,  wkhoitc 

tftB»0B»»  a  jury*  Then  their  court  is  conftituted  not  to  proceed  according  to  the 
charter,  but  according  to  the  inftru&ions  which  the  com|Nuiy  IliouU 
from  time  to  time  fend  for  that  purpofe.  As  to  the  cafe  of  it ughs  Vm 
ComeUtt^  {d)  that  was /r^v^  brought  againft  the  vendee  of  a  (hip  taken 
by  the  French  in  time  of  war,  and  condemned  as  a  Dufich  prize^ 
and  afterwards  bought  by  the  defendant.  The  reafin  of  that  judg- 
ment was  the  credence  we  give  to  thofe  courts  abroad ;  but  here  wc 
bring  not  our  a6):ion  on  a  demand  and  denial,  after  the  fentence^ 
againft  one  that  bought  it  upon  credit  of  that  fentence,  but  for  an 
ad:ual  converiion  betore ;  here  is  a  feizure  by  Englifli  men,  under 
pretext  of  a  void  power,  and  a  (ham  condemnation  afterwards  to 
juftify  it.  In  the  cafe  of  Beake  v.  Tirrel  [e)^  laft  Eafter  Term  in 
this  court,  where  in  trefpafs  the  defendant  pleaded  a  caption  as  a 
prize,  and  a  condemnation  by  the  Eaft  India  petit  admi'* 
ral^  purfuant  to  it;  I  remember  one  of  the  reafons  alledeed  by 
your  lordfliip  for  over-ruling  that  plea  was,  that  the  fubfequent 

foing  to  the  admiralty  could  not  juftify  the  firft  illegal  caption, 
lere  is  no  war  to  warrant  a  feizure  \  no  proclamation  or  other  pro« 
feffion  of  hoftility  \  but  an  amity  implied  by  their  charter  that 
prohibits  us  a$  to  trade  there,  which  fuppofes  that  otherwife  it 
would  have  been  lawful  for  us.  The  argument  from  the  writ  of 
ne  €xeat  ngnum  afFe&s  not  this  cafe,  though  it  mig)it  in  the  ques- 
tion of  trade,  if  an  a£lion  or  information  had  been  brought  for  it. 
The  charter  requires  the  admiralty  court  to  be  held  l^fore  two 
merchants,  and  twn  conftat  by  the  fentence  found  that  either' of  the 
judges  were  merchants. 

*  [  144  ]  *  The  other  fide  thinking  the  pretence  dS forfeiture  too  grofe  to  be 
infifted  on,  had  no  counfel  to  argue  itj  fo  we  had  judgment  nijl^  be- 
fore the  end  of  the  term. 


Trover  for  tak.  And  the  laft  day  of  the  term  Mr.  Serjeant  Tremain  took 
inggoodsyvis.  exception  to  our  declaration  for  its  uncertainty.  First,  It  being 
aihipwithaU  ti  ^rovlfsombur  which  fignifies  «  viftuals,"  and  that  might  be 
vitals  out  of  the  (hip  as  well  as  in  it,  and  no  quantity  or  certainty 
mentioned,  he  urged  it  was  ill.  Secondly,  It  was  **  ducent*  ponderts 
<«  Hbrat.**  which  fignifies  "  pounds  weighed,"  /.  e,  the  weights 
themfelves,  and  therefore  ill,  or  otherwife  it  is  uncertain  which  is 
meant,  and  therefore  ill :  he  excepted  to  fome  other  words,  &c. 


her  apparely 
ropety  guns, 
frwi/unti  and 
alfo  tea  foundt 
wiigbtd  of,  &c. 
to  the  faid  ihip 
belonging  is 
oertaiftto  a 
common  intent 
and  therefore 
fufficient. 

S.  C.  March. 

188. 

I  Vent.  1x4. 

S.C.Carth.x3i. 

s  Vent.  67.  78. 

Hard.  ixi. 

1  Sid.  98.    a  Sid.  I74»    Cro.  Jac,  664.  699.    Stiles,  135.     i  Lev.  303, 

Ld.  Ray.  1529     a  Salk.  S54.    SOra.  738     4  Term  Rep.  ao6. 

(i)  Michaelmas  Term,  34  Car.  2.  B.  R. 


The  anfwer  I  gave,  that  the  word  fignifies  only  ^  necefiries  for 
^  the  (hip,"  and  muft  fo  be  intended  h.re,  for  it  is  ^  eidtm  mnn 
^  fpiitanf  fvoi  fertinent.  i'^  fo  that  it  is  reduceabk  to  a  certainty, 
and  when  io,  it  is  well  enough ;  as  in  cafe  oi  ajiudf  tf  bukt^  yet 
well  though  uncertain  how  many  or  what  forts ;  becaule  there  b  an 
addition  of  ^  ftody"  which  limifts  and  aicertains  it.  So  was  the  cafecf 

Cro.  "EWt,  Si 9,    Skin*  989. 


(f)  Antei  6. 


Majbn 


Hllaiy  Tcrmj;a  William  aqd  Maryt  in  B«  R«  139 

ASajhu  V*  Fkwer  in  5iii  98.  in  trover  ^  di  planets  granariis^^     Nxobtxm- 
AngliC£  ^  planks  of  die  granary,"    otherwife  it  luul  been  of        °^^* 
^  planks''  generally.    And  fo  is  the  cafe  of  Elphiqui  v.  Mloriy  (/)      Briogsv 
for "  a  library  of  books,*^    So  trover  will  lie  of  ^  a  trunk  with  divers 
«  goods  in  it."     Prior  v.  Tufi.  [g)     So  for  «  a  piece  of  linen,'* 
^  a  pared  of  thread,"  ^  a  pack  of  Unen,"  ^  a  piece  of  brandy  (b)  ; 
if  fo  certain  that  the  thing  may  be  known,  and  the  jury  may  be  fup- 
pofed  able  to  value  it,  it  is  well  enough.     Befidcs,  in  trover  there 
needs  not  that  precife  and  exad  certainty  as  there  doth  in  a  reple^ 
,  vm ;  there  the  thing  itfelf  is  to  be  returned,  here  damages  only ;  and 
the  books  are  full  with  an  abundance  of  cafes,  where  in  ^r^tf^r  greater 
latitude  is  allowed  than  in  other  anions. 

This  is  e^r  virdUl^  and  not  on  demurrer. 

As  to  the  other  exceptions  I  urged,  diat  being  after  a  verdi£t  it  a  dlffeience 
mufl  be  intended  that  damages  are  given  only  for  what  is  fenfible  ;  where  the  juiy 
fo  that  if  fenfible,  it  is  enough,  for  then  the  jury  could  know  and  i°**j^'^'^***' 
value  it.     If  not,  no  damages  were  given  for  it,  but  for  the  other  raUy^aJTwhew 
things  that  are  fenfibly  exprefled ;  as  in  cafe  of  divers  words  fpoke  they  find  as  to 
at  one  time,  and  that  rcfembles  this.  (1)  But  in  trover  1  citea  divers  J^J^n^ 
cafes  where  it  was  fo  adjudged  after  verdidl,  efpecially  the  verdi^  part  fK^duT 
being  generally  for  the  plaintiff.    Otherwife  (ay  fome  books  if  the  piaiotiftand 
jurv  find  the  defendant  not  guilty  as  to  part,  and  guilty  as  to  the  ^?^J^^^ 
reft  i  for  then  fay  they,  it  is  ^ain  Ae  jury  confidered  every  part,  and  f^ue. 
gave  damages  for  every  fuch  particular  fo  found.  ,  itou.  Abr. 

*  Thb  Court  held  all  for  the  plaintilF.  And  as  to  the  firft,  HotT  fo  Co.  130. 
Chief  Juftko  held,  that  **  provifionibus**  was  well  enough,  though  it  Moor.  142. 
fhould  be  meant  viihials  upon  land,  for  navi  pertinent*  made  it  cer-   '  3^^  '^|' 
tain  enough.     And  fo  we  had  judgment  for  the  plaintiff,  DoogU '3777730. 

3  Term  Rep.  433* 

•[  ml 

(/)  2  RoU.  763.  (0  Sec  Jaxon  ▼.  Tanner,  Cm,  Car.  236. 

(r)  I  KeU.  Sa5  Peirfon  v.   Gooday,  Cro.   Car.  327.   and 

(i)  See  Jcmf  v.  Vornoe,  i  Mod.  295.      ChamleiY.  Griffin»  ant^  to. 
Lcr.  303.    t  Vent.  105. 


Phyler 
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Cafe  ii3. 

If  TRX  RK- 

coRD  \k  coram 
wujori  etkaiiiv'u 
ckfitat*  ExoM* 
sc  ha/Rvit 
tur'tgt   provo^ 
fvoit   ejufdm 
turi^t  and  T MX 
VLACITA  «- 
ram  baUivh  £S* 
tiviutiif  it  is 
not  the  fame 
iBCord. 

S.  C.Poft.  1 86, 

S.  C.  3  Salk. 
230. 
Poft,  1S6. 

I  Roll.  Abr. 

754* 

Cio.  Tac.  1544 

X  Salk.  264. 

Cowp.  17s. 

xTennRep. 

781. 


Phylct  againft  Bofofi« 

C^  It  R  O  R  upon  judgment  in  troyer  in  the  provoft  court  of  die 
^^  mayor  of  the  city  of  Exetcn 

For  the  defendant  in  error,  I  argUed,  that  the  writ  was  abated  ; 
for  it  was  a  writ  upon  a  judgment  in  quadam  loqiuU  cwam  tunc 
maj$ri  et  ballivts  civitaf  Exon*  ac  ballivis  cur*  provojiia  ejufdem  civi^ 
tat*  et  coram,  ^c.  The  word  returned  is,  *'  placita,  fcsfr.  in  cur^  fcfr* 
"  tent*  coram  Johanne  Gaudy,  Johanne  Dandy,  Henrico 
«  Newcombe  et  OliyERO  Mustian,  baUivis  diH*  civitaf  isfcJ* 
Haw  the  record  is  not  removed,  for  they  are  not  (aid  to  be  bailiffs 
**  of  the  provoft  court,"  but  "  only  bailifFs  of  the  city.'*  It  is  tme^ 
the  writ  may  be  diredbd  to  nUrny,  and  returned  by  fome  of  them,  as 
by  one  (heriff,  bailifF,  &c.  yet  ti^cplacita  returned  muft  be  before  the 
fame  perfons  which  the  writ  fuppofes  the  judgment  to  be ;  and  in 
truth  there  is  no  fuch  court,  as  ^  before  the  mayor  and  bailifis  and  the 
**  bailiffs  of  the  provoft  court,"  for  they  are  two  diftind  courts, 
viz*  one  before  ^^  the  mayor  and  bailiiFs/'  and  another  before 
«*  the  bailifF  of  the  provoft  court  j"  and  if  the  cafe  of  Guy  v.  Adam 
be  law,  that  they  are  feveral  ftiles  then  either  may  do  ^  this  is 
neither,  for  it  is  not  **  ballivis  cur^  proVoJtJ** 

And  the  writ  was  quaihed  per  Curiam. 

Vide  the  cafe  of  5/fy  v.  Mlly  Stiles  203.  Dyer  206.  Sid.  139. 
Cro.yac,  313.  Dyer  i88»  of  feeming  uncertainty  in  trover  to  have 
warranted  the  declaration,  but  thefe  were  not  ufed  becaufe  the  writ 
abated. 


Cafe  114. 
•  [  146  ] 

Jadgment  for 
the  defendant 
in  trefpafi  on  a 
fpecial  verdift 
is  a  good 
plea  in  bar  to 
trovir  for  ihc 
fame  goods. 
S.  C.  2  Vent. 
169. 

S.  C.  3  Mod. 
236. 

S.C.  Comb.  123. 
3  Mod.  a. 
Cro.  Elis.  667. 
Bull.  N.  P.  34- 


•  Lechmorc  againft  Toplady. 

'*p  ROVER  and  converfion  in  the  Common  Pleas.  For  the  de- 
-'-  fendant  we  pleaded  judgment  in  the  King's  Bench  upon  ipecial 
verdi6t  in  trefpafs  for  the  fame  goods,  and  the  goods  in  the  one  and 
the  other  were  the  fame,  and  converfion,  and  taking  the  fame,  &c« 
The  plaintiff  demurred. 

And,  upon  argument,  the   whole  Court  were  clearly  of 

opinion  that  it  was  a  good  bar,  upon  the  authority  of  Ferrer* s 

cafe    (tf),  and  that  notwithfbmding  the    cafe  of   Putt  v.   Ray^ 

fton    \b)    in  the   King's  Bench  adjudged  by  Pemberton  cm* 

tra. 


6  Co.  7*     Cro.  Car.  35. 
48.     Term..  Rep.  273. 


Cro.  Jac.  73.    Ld.  Ray.  1217.    Salk.  368.    %  Stra.  1078^ 


{a)  Cro.  Elif.  667.    6  Co.  7. 


(h)  Raym.  472.    2  Mod.  31^. 
fen  634.    Skin.  48.  57.    3  Mod*  t 


POLLRXFIS 
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PoLLEXFEN  Chief  JuftiCi  faid  he  ivas  never  fatisfied  widi,  the 
cafe  of  Putt  V,  Royjlon  \  and,  as  he  remembered)  a  writ  of  error 
was  brought^  and  tbe  judgment  queftioned:  but  he  afterwards 
agreed,  that  he  law  no  difference  between  a  general  and  a  ipecial 
yerdii^ 

However  they  all  thought  a  judgment  in  die  one  a  bar  to 
the  other,  for  that  the  adions  were,  of  the  lame  nature.  And  judg- 
ment for  the  defendant, 

I  did  not  argue  this,  becaufe  in  the  Common  Pleas,  but  adviM 
and  drew  die  plea ;  and  fo  my  poor  widow  vt^s  quit  of  them  at  law 
jnboth  courts^ 


»4» 

Lx en  MOBS 


Rottenhofftr  tf^tf/^  LenthalL 


Cale  ii5« 


F\£BT  on  a  judgment  in  an  aAion  on  the  cafe  s^inft  Lenthall  To  debt  on  a 
*^^  as  fuperior  officer  lor  an  efcape  permitted  by  £//f>,  in  which  we  i!f *^*2i*'lif* 
had  five  hundred  pounds  damages  oti  a  writ  of  enquiry.     The  dc-  the"fefend«nt 
fendant  pleads  in  abaten^ent  a  writ  of  error  pending)  suid  \  de-  cannot plendy^ 
murred*  ^''^^  ^  errot 


And  upon  argument  it  was  held,  PER  TOUT  LB  Court  to  be  po  ^^ 

riea,  and  that  the  law  was  always  taken  to  be  fo  till  one  cafe  in  Sir    '5/  ^*^ 
Francis  P^mbertok's  time,  when  a  difference  was  made  between  Ant 
in  bar  and  in  abatement,  {a*) 

But  PER  Curiam  it  was  all  one :  And  judgment  for  the  plaintiff. 

And  afterwards  they  pleaded  it  in  bari  and  we  bad  judgm^t, 
Kuie  z  KebU  6^3.  659.  753. 


f«)  This  was  the  cafe  of  Rogers  v. 
Mayhoc,  Trinity  Term.  3  J9C.  %.  Garth.  I. 
and  in  conformity  to  the  diftindion  then 
talcen^  a  writ  of  error  pending  was  after- 
Ivards  pleaded  in  ahatemtntf  and  held  good, 
Abdy  V.  Bazton,  Carth.  191.  but  it  is  faid 
that  this  ts  the  only  inftance  in  which  fuch 
a  plea  has  ever  been  allowed,  Carth.  136. 
for  a  tram/frift  only  and  not  t^€  record  it- 
felf  being  removed,  an  a^ion  of  debt  will 
lie  on  a  judgment^  as  well  after  error 
bfoogbt  as  before,  Adams  v.  Tomlinfon, 
I  Sid.  »^0.  ^alc  v«  Till|  3  Lev.  397.  and 


Ante,  9S. 
iHolLAbr, 
604- 

I  Sid«  136. 
Ray.  100. 
Carth.  I.  t^u 
4  Mod.  ft47« 
I  Coni.  Dig. 
«<  Debt'*  (A a.) 
J  Com.  l>ig.  **  Pleader"  {%  W.  39.  J 


this  point  IS  faid  to  have  been  fettled  upon 
an  appeal  to  parliament^  Grandvill  v. 
Deighton,  Skin.  388.  See  alfo  ant^  9$. 
and  4  Bac  Abr.  68 1.  Bot  the  Court  will 
exercife  iu  difcretion  accordii^  to  the  cir- 
cifmftances  of  the  cafe,  and  ftay  the  pror 
ceedings,  until  the  writ  of  «rror  is  deter- 
mined, Tafwell  V.  Storee,  4  Burr.  2454, 
Grebble  v.  Abbott,  Cowp.  12.  Entwifle  v. 
Shepherd »  %  Term  Rep.  7&  Chriftie  v, 
Kichardfon,  3  Term.  Rep.  78,  Pool  ir^ 
Charnock,  3  Term  Rep.  79. 


V«hM» 
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Caie  ii6. 
•  t  147  J 

Judgment  ar- 
tefted  becaafe 
It  appealed  by 

the  getier^i  me-    for  the  plaintiff  and  thirty  pounds  damages* 

wuroMdum  that 
tbeaaioawu 
commenced  be- 
Ibre  the  caafe 
of  itaroie. 

S.  C.  Cartfa. 
113. 

S.  C.  Holt.  38. 

Jones  304. 

I  Vent.  135, 

9  Vent.  174. 

Cro.  Car.  %j%m 

s8»*  $75*    a  Lev*  197*    Cro.  Elis.  315.    Stnu  197s.    1  Wiif.  i/i.    DougU  6«.   i  Term  R^  ii6. 


*  Vcnable  tffM*it/f  Daft* 

OASE  for  words  fpoken  die  fifth  of  November  laft.    Thcdc 
claration  was  generally!  as  of  Michaekaas  Tensi)  and  verdid 


Mr.  Northey  and  I  moved  in  arreft  of  judgment,  for  Aat  the 
declaration  was  of  the  firft  day  of  the  term  before  the  caufe  of  the 
aAion  did  accrue,  according  to  the  cafe  of  Jenkin/qa  v.  Thunffcn^  in 
an  information  qui  tam^  Sec. 

Holt  Ofief  Juftice  declared  himfelf  diflatisSed  with  the  judg. 
ment  in  Jefferie's  time,  which  was  to  the  contrary. 


And  judgment  was  arrcfted.  [a) 


(«)  TUt  may  be  pleaded  la  tb 
'  %  Lev.  197.  Hob.  199.245.  I  Com.  Dig. 
Abatement fG.  S.)  or  maybe  afligned  for  er- 
ror»  Cro.  Elts.  3ft5.  1  Leon  \VL  i  Com. 
Pig. «  A&ion**  (£),  but  it  has  been  allowed 
to  be  redified  by  an  examination  of  the  real 
time  of  filing  fje  hiUt  i  Sid.  57).  %  Kob. 
^.    I  Vept,  135.  %  Lev.  i>  or  of  the 


time  when  tU  ^tf^vtoivfaSch  tfat  bill  relates, 
was  filed,  i  Sid.  43^1.  %  Let.  »§. 
T.  Jones,  87.  but  the  bietter  and  more  uiual 
way  is  to  file  J  nxm  h^%  and  to  «Mnf  by 
it,  Stra.  583.  1151.  IX  6s.  i  Wilf.  104. 
Tidd's  Praaice,  191.  Doogtfii.  Fu^Tt 
Robiafi»o^  I  TcoD.  Rep.  \\^ 


Eafter 


*  Eafter  Term,  •  C  «4«  j 

The  Third  of  William  and  Mary, 

IN 

THE     KI  NG*s    B  E  N  C  H. 


Sir  John  Holt,  Knt.  Chirf  Juftice, 
Sir  William  Dolben,  Knt.    1 
Sir  William  Gregory,  Knt/^ujiices. 
Sir  Giles  Eyres,  Knt,  •* 

Shr  George  Treby,  Knt.  Attorney  General,. 
Sir  J OHH  Somers,  Knt,  So/kitor  Genera/. 


Lacker  agairtfi  Harcourt, 

VJA SE  againft  the  defendant  laid  in  SQnurfetJhirt^  An  .tton»y a 

I  MOVED  to  change  the  venue  upon  the  account  of  the  defendant's  '^^'l!  "* 

Kfe^  "  "^l^'^Vr^  ^^"H  ^  *=*>"«»  and  to  have  it  laid  in  W^-t- 
rnddtejix,  and  /hewed  fcveral  rules  wherein  it  had  been  done  as  f"°»  »'<>«!»> 

L      :e^- *''^'  "f-  "'r^  ^^ P"^i"  fo'  it,  and  the  reafo!.  of  *^°7 tuttf- 
Aatpradice,  viz,  their  luppofcd  conftant  attendance  on  the  Court  hei»yh...c. 


Cafe  117, 

Anattonwjr^ 


tioD  in  Mid-, 
dUftx  it  dull 


tet  tbejr  have  no  fucb  prwifcge.    For  the  plaintiff  in  a  tranfitory  "»&• 

h^?*''^   »yen».4».    8tn.6io.  «i»,  Bamei  aSc,    FIteK.40.    Ld  R»  ,,    S.C.Cinh.tiS, 
tUS^.jlS.  4,Bac.Ak.Mi.   aBLIU^io^j.    *^*     "«»-4o.   w.R.mjjj,    ,wilf.  ,59 


adion 
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Lacxbi       a£^ion   may  lay  it  where  he  pleafetb.      But  if  an  attorney  be 
•I     ^'  plaintiff  in  a  tranfitoiy  adion,  and  he  lays  it  in  AftddUfix^  the  dc- 

piABcovBT.    £^jjjj^^  £^jj2  ^^  change  the  vfnue  upon  the  common  affidavit  {a) 

U)  See  the  cafes  of  Bifle  v,  Harcourt^       Par.  318.  and   Tardley  y»  Roe»  3  Term 
Ctrth,  ia6.    Pope  v.  Redfernf ,  4  Burr.       Rep.  573.  accoidant. 
aoay.    Lyde  t«  Roddy  i  Brown,  Caf .  Sn 

Cafe  118.  Meredith  4fgaiftfi  Allen. 

Hilary  Temty  i  mU.  ^  M^rj^  JUUw. 

la  debt  on  bona  |^EBT  On  a  bond.     The  defendant  craves  oyer  of  the  condi- 

co»didon^^/o^  U  ^j^^  j^^j  jj^  (jpjj^g  ^  bottomree  bond)  the  defendant  pleads  diat 

dSiUforeX^  thcfliip  was  loft-— The  plaintiff  replies  it  was  not  loft,  it  hoc  petit 

uUjf  if  the  qf^j  inquiratur  per  patriam. — The  defendant  demurs;  and  mews 

K'S?l^lf  for  caufe,  that.no  breach  was  affigned  in  the  rcplicatioiu 

toT5^«t!^  And  I  ARGUED  that  it  was  illj  for  that  the  condition  was  to 
^at  it  did  re-  pay  money,  and  now  ♦  upon  oyer  the  condition  was  become  part 
'^"^-  of  thed^larati6n;  and  then  upon  the  plaintiff's  declaration,  there 
SSl^hi'did  Sc  is  no  caufc  of  adion  without  breach  of  the  condition  in  the  replica- 
W  tion.     And  I  agreed  that  after  verdia  it  might  be  helped ;  for  then 

S.C.  Sdk.  i3»-  it  ftiould  be  intended  the  money  was  not  p^ud;  but  here  it  was  imon 
8,0.  Carth.115.  ji^^^^^r.    I  cited  the  cafe  of  Hayman  v.  Gerrald^  Mich,  ig  Car. 
Crf'E^a^S^'  a.  in  thi$  court,  in  x  Saunders  102,  and  i  5/^.  340, 
J*sliund.  w.         But  DoLBiN  Juftice  faid,  that  judgment  was  di&pproved  at  Aat 
1  Sid.  340.         time,  and  it  was  not  law,  and  Saunderf  anfwers  it  m  his  reportii^ 

^'%  And  Holt  Chief  Juftice  laid  the  true  difference  is,  where  Ae 

tsaiind.  3i7.      matter  pleaded  admits  and  fuppofes  a  non-performance^  there  is  no 

C«vp-  i?*-  And  fo  judgment  was  given  for  the  plaintiff. 

•  [  149  I 

^  ^  "  Stone  againft  Gilliam, 

Cafe  119,  ^    '^ 

All  agreement  to  p  OVEN  ANT  in  a  charter  party.  The  iffue  joined  was, 
loM  on  ihip-  Vi  Yjjj^^  ^g  plaintifP^  feftors  at  Bourdeaux  <«  parati  fiierunt  ii 
U^S-^^  •hit^ierunt  pradiSto  defendenti  to  load  on  board  his  vcfFd  Acre  fevcn 
perfojmed  by      tuns  of  brandies.  . 

ip  tJM^iSareheofe  fhe  evidence  was,  that  die  fa£b>rs  having  put  on  board  fome 
•'•.•**lf  k'^  !!!??  wnesby  the  defendant's  confent  5  and  having  bought  more  for  the 
Tai^S'in  hlr  plaintiff,  and  brought  them  to  a  warehoufe  upon  the  key  f  order  to 
^rgo,  and  offer-  i^^d  on  board,  that  they  went  to  the  defendant,  and  told  him  tbcrp 
Vsthem  to^^     ^^^  jjjQjg  ^Q  put  on  boar^,  and  offered  them  to  hjm  for  to  fend 

J^fiSTLm'^n  bo^rd  i  for  being  cumbferfome  goods  the  tender  it  fufficient  if  they  be  bfooght  to  »  |d»ce 
Iram  whence  they  may  be  well  received,  and  need  not  be  earned  p  the  fluf  «  fide. ,  ■  gw».Ahr. 
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tfacDi  on  board;    that  he  replied  he  would  take  in  no  more,  for        Stone 
that  his  Ihip  was  full;  whereas  in  truth  he  had  room*;    but  the     Oi^riAM. 
war  coming  on,  and  freight  advancing,  ^  and  but  two  veflels  there^ 
he  took  in  other  men's  goods. 

The  point  infided  on  by  Mr.  Northey  was,  that  this  was  no 
good  tender  within  the  iflue,  not  being  brought  to  the  (hip  fide 
and  there  refiifed :  and  upon  that  we  had  a  verdi£i  for  fecurity;  and 
the  point  referred  to  my  lord :  whereon  we  attended  him  at  his 
chamber. 

And  I  ARGUED,  that  the  evidence  itiaintained  the  iiTue;  that  we 
did  oflfer  to  the  mafter  to  load  them  on  board,  and  we  are  bound 
to  do  no  more  by  this  iflue.  Befides,  the  nature  of  the  thing  re- 
quires no  other  tender,  the  goods  not. being  portable,  but  cumber- 
fome. .  That  the  ufage  and  way  of  dealing  is  no  other  than  to  bring 
them  to  a  warehoufe  on  the  key,  and  then  afk  the  mafter  when  we 
fhall  fend  them  on  board.  That  his  refiifal  and  filling  die  (hip 
made  any  other  tender  idle,  and  Ux  non  cogit  ad  inutilta.  We  are 
not  here  on  a  tender  within  *  a  condition  which  is  to  defeat  an  *  |[  1^0  1 
elhte,  and  therefore  ftrifUy  to  be  conftrued ;  but  ours  is  on  a  char- 
ter party  where  the  agreement  and  intent  of  the  parties  are  moft 
conhderable;  The  queftion  here  is,  if  this  be  evidence  of  an  cb^ 
tukruntj  according  to  the  agreement. 

Holt  Chief  Juftia  took  a  difference  between  the  cafe  of  cum- 
bcrfome  goods,  and  thofe  which  arc  portable.  That  if  a  tender  be 
to  be  made  of  cumberfome  goods  to  a  fhip,  which  is  moveable/rom 
one  part  of  a  key  to  another,  I  am  not  bound  to  carry  them  to  the 
(hip  fide :  but  if  I  bring  them  to  a  convenient  place  from  whence 
1  may  load  them  on  board,  and  offer  the  mafter  to  fend  them  on 
board,  that  this  is  a  good  tender,  &c.  And,  as  the  attorney  in- 
formad  me,  my  client  did  accordingly  receive  his  money. 

Knight  againfi  Cole.  Cafe  lao* 

CCIRE  FACIAS  on  a  judgment  in  the  court  of  King's  Bench  i?^;!,'"*"- 
'■^  by  Sir  John  Knight,  miKam  Eyres,  and  John  Knight,  z^nO:  o^yZl^^ly 
Jibn  Lffii^ord  for  fix  thouiand  pounds.  That  Sir  John  Knight  and  from  C.  «  exc 
IVlltiam  Eyres  died,  &c ;  that  Johii  Knight  furvived :  that  he  made  J^"^'  f ^^^PJ 
his  will,  and  made  John  Kent,  Thomas  Kent,  and  Mr.  Douming  «c  ^if  letim!,^ 
executors  and  died :  that  they  took  on  them  the  execution  of  the  fuiti,  aod  de. 
will  and  proved  it ;  that  Kent  died,  ahd  ffllliam  Downing  furvived  ^^^i*  "^y^^.^ 
him;  that  Lawford mzde  his  will,  and  made  Mary  his  daughter,  wiiUot tdnfr  1^ 
then  and  yet  wife  of  Thomas  Cole  executrix,  and  died :  that  Afary  debt  due  fix>ia 
proves  the  will:  Thomas  Knight  and  William,  Downing  hrings  the  ^^^^\^ 
fclre  facias  againft  Cole  and  his  wife,   and.  upon  a  jd*x  feci  re-  wordg^aU  be 
turned  they  come  ahd  plead,   that   Thomas  Knight  i^^^tWBam  reftrainedto  the 

.  "  ■    .     ^  particular  occa- 

£00,  and  conftrued  according  tathe  intent  of  the  parties,  vi».  "  Demands  in  hit  own  right,  and  not  thofe 
he  is  endtkd  to  make  as  CTccotar.-*-  ■  ■  ■  -;S.  C.  3  Mod. 277.  S.  C.  3  Lev.  273.  S.C.  Carth,  i  iS.  S.  C» 
Hnlt.  620.  Co.  Lit.  291.  1  Ander.  64.  Cro.  Jac.  17a  300.  4B7.  Cro.  Elis.  6o6.  x  Sid.  141.  s~ 
Roll  Abr.  408.  YeW.  214.  2  Lev.  215.  Salk.  575.  Carch.  219.  2  Saond.  4x1.  j  lA.  Rej.  23^9 
4  Bar.  Abr.  290.    Cowp.  599. 

Vol.  I.  L  *    Downing 
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Khight       Doumingonght  not  to  have  execution  for  i\ut.  fVtUMm  Downing 
^  **  by  relesife  tinder  fed  did  ackiiovkledge  to  have  received  on  tne  date 

°^**  thereof)  of^  and  from  the  faid  Thomas  Cole  and  Mary  his  wife  the 
executrix  of  Laufordy  ths  fum  of  five  pounds,  being  a  legacy  given 
by  the  {aid  Lawford^i  will  to  the  (aid  Wliltam  Downing^  and  did  inde 
txcneravit  the  faid  Cole  and  his  wife,  of,  and  fiom  the  £&id  legacv> 
and  from  all  a£lion$>  fuits,and  demands  whatfoevcr,  wnich  the  faid 
jy}litam  Downing  h.;J  had,  or  then  had,  againfl  the  faid  Coie  and  his 
wife,  for  any  matter  or  caufe  whatfoever,  from  the  beginning  of  the 
world,  &c.     Plaintiff  demurrs.     Defendant  joins  in  demurrer* 

•  [  151  ]        *  The  laft  term  it  was  argued   by  Serjeant   Trinder,  and 
Serjeant  Powell.    And  this  term  by  Serjeant  Levins  and 

MYSELF, 

I  argued  for  the  plaintiiF,  That  first,  this  releafe  was  no  bar^ 
if  it  had  been  made  by  the  teftator,  and  the  fcire  facias  by  him, 
notwithftanding  the  general  words  :  Secondly,  fuppofing  it  other- 
wife,  yet  no  bar  to  a  fuit  as  executor ;  and  Thirdly,  luppofing 
that  otherwife,  yet  no  bar  to  a  fult  as  joint  executor  with  another.— 
If  it  had  been  in  the  cafe  of  a  perfonal  right  it  would  be  no  bar  ;  for 
though  there  be  general  words,  and  the  largeft  that  can  be  ufed, 

Sret  it  Is  apparent  upon  the  whole  contexture  of  it,  th  >t  the  con- 
ideration  and  occafion  of  giving  it  vras  only  a  particular  demand  ; 
and  the  law  muft  make  that  reaibnabte  intendment  upon  thevi^ole, 
as  will  reftrain  the  general  words  from  efFecling  a  difcbarge  of  that 
particular,  which  was  never  intended  or  thought  on  by  the  parties. 
The  intent  muft  and  (hall  govern  it ;  [a)  aivi  this  is  agreeable  to 
the  rules  of  law  in  other  cafes,  of  covenants  and  the  like,  which  are 
but  agreements  of  the  parties.  It  is  agreed  in  all  the  books,  that 
general  words  may  be  reftrained  by  particular  words,  (h)  Deeds 
are  not  taken  in  a  grammatical  conftrudtinn,  but  according  to  the 
intent  of  the  parties.  Here  it  is  plain  the  intent  and  contradbwent 
no  further  than  the  legacy;  and  this  rule  is  the  reafon  of  the 
judgment  in  Noke^s  cafe,  [c)  And  it  is  a  certain  rule,  that  general 
words  fhall  be  redrained  by  particular,  according  to  the  intent,  if 
they  are  all  in  one  fentence;  as  is  the  cafe  of  Je.vis  v.  Plead,  {d) 
latter  words  reftrained  by  the  former,  as  wclf  as  e  contra  \  and  (b 
is  the  cafe  of  Broughton  v.  Cornwayj  (e)  and  in  the  earl  of  Qanrick^ 
ard*s  cafe^  (/)  and  divers  materiaf  cafes  put :  when  in  the  firft  part 
of  a  deed  die  agreement  is  about  a  particular  thing  exprelfed  in  the 
latter,  general  words  fliall  be  reftrained  by  the  former;  and  k  is 
the  cafe  of  Garnsford  v.  GrlffitB^  [g)  and  Sir  George  TrencbartTs 
cafe^  {h)  and  Mappers  cafe.  (/')  In  2  Roll Abr.  409.  is  the  cafe 
cxprdsly  the  fame  with  diis;  the.  words  are  "  If  a  man  receive  ten 
<^  pounds  of  another,  and  by  his  deed  acknowledge  the  receipt  of 

{a)  Gcodtitic  *.  BailcvjCv^wp.  599.  (/)  Hob.  275. 

^b)  Co.  Lit.  146.       *  (^)  I  Saund.  60. 

(i)  4CU.  {b\  Latch.  90. 

{J)  Cfo.  EliiE.  615.    Dyer,  240. 255*  (i)  Wiach.  74. 
(e)  M<x»r.  s«. 
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**  it^  and  thereof  releafe,  acquit,  and   difchargc  him,  and  of  all      Knio«t 
"  aiKons,  fuits  and  demands  j  by  this  nothing  is  releafed  bat  the       coLt. 
^  ten  pounds  and  the  adtion  and  demand  for  it,  for  the  latter  have 
"  a  reference  to  the  firft,  and  are  fo  Jimited  by  them,"  Trinity 
Term,  5  Jac.  i.  in  the  King's  Bench  cited  by  Tanfeild'^ d! ejln  ijpnt   *  [  ^S^  1 
adjudge 'y  and  this  is  the  fame  with  ours  in  every, refpedi:  here  the 
intent  is  much  more  manifeft  by  the  fpecificadon  of  what  the  five 
pounds  was  for,  vi%.  the  legacy,  and  that  was  all  that  was  intended  in 
the  other  cafe :  where  the  fum  only  is  mentioned,  it  might  be  intended 
by  agreement  to  be  in  {atisfisi<3ion  of  every  thing;  here  it  cannot  be 
fo.    In  the  cafe  of  Abra  v.  Page  {k)  \n  debt,  a  releafe  pleaded  of 
^  all  errors,  actions,  fuits,  and  writs  of  error  whatfoever^  which  the 
"  (aid  John  for  any  matter,  &c ;  and  I  the  laid  John  am  by  thefe 
^  prefents  excluded   of  writs  or  fuits,  actions  of  error,  or  fuits 
*^  whatfoever  againft  him  the  faid,  &c."  and  becaufe  of  the  appa- 
rent intention  oridy  to  releafe  errors,  held  that  nothing  elfe  was  re« 
leafed.     And  it  is  faid  by  Hutton  Jtfftice  at  the  end  of  the  cafe, 
that  it  was  adjudged  in  this  court,  in  a  writ  of  annuity,  a  releafe 
pleaded  that  the  plaintiiF  acquitted  him  of  one  half  year's  payment, 
and  releafed  to-bim  all  adions,  fuits,  and  demands,  and  refolved  it 
did  only  bar  him  but  of  the  arrearages  of  rent,  which  is  much  the 
fiune  with  that  in  Roll  Mr.  409.  Morris  v.  fVife.  (/)    I  have  a 
note  of  it  too :  covenant  to  lave  harmlefs  from  a  breach  in  the  tefta- 
tor's  time ;  the  defendant  pleads  a  releafe,  to  him  as  executor  made 
by  Lord  GranMfon^  who  married  the  widow,  &c.  ^  of  all  demands, 
(«  and  all  rights  in  the  brewing  veflels,  and  in  the  perfonal  eftate  of 
^  Sterlings  vel  alitor'"  and  held  no  bar;  though  nothing  be  liable' 
but  the  peribnal  eftate  of  the  teftator,  yet  the  intent  being  particu- 
lar, it  wall  not   be  conftrued  general,  though  the  words  are  fo. 
Anciently  a  releafe  of  '<  all  demands"  releafed  a  growing  rent,  buc 
the  latter  opinions  are  different,  as  Hen  v.  tianfon.  (m)    In  debt  on  a 
bond  for  performance  of  covenants ;  performance  generally  pleaded ; 
replied,    breach  in  non-payment  of  rent  referved ;  the  defendant 
pleads  a  releafe  of  <*  all  demands;"  and  held  iU :  and  the  i^afon 
^SgnicAm  Siderfin  ^n)  is  the  intent  of  the  parties;  for  the  releafe^ 
being  upon  an  award,  intended  only  to  releaie  things  in  controverfy 
fubmitted ;  and  that  a  releafe,  and  me  general  words  in  it,  (hall  be 
reftrained  and  bound  up  according  to  the  intent  of  the  parties : 
thefe  are  the  words  of  that  report.     And  as  it  is  in  the  S.  C.  i  Keb^ 
511.  he  (aid,  that  the  word  ^  demands"  being  put  in  company  with 
odier  words,  fhall  be  reftrained  by  them ;  as  power  to  executors 
**  to  difpofe,"  or  *•  to  let  and  fet,"  gives  no  power  to  grant  \  and 
though  the  word  ^  difpofe"  would  carry  it,  yet  thefe  general  words 
have  been  reftrained  ever  fmce  Littlbtok's  time:  this wa& die 
opinion  of  Windham  *  Juftice^  and  his  words,  as^  that  book  faath^ 
them :  in  all  the  cafes  about  releafes  fmce  Charles  the  firft's  time, 
I  find  that  cafe  in  RoUi  to  be  cited,  and  never  denied  to  be  law  as  I 
can  find,  in  any  of  them. 

(I)  Hetlcy,  9*  15.  (m)  Hilary  Term,  24ft  15  Ctr.  t.  Roll 

(0   Mich*  TcriD,  19  Car.  ft.  B.  |U      x8ai.     1  Sid.  14U 
Kcb,  814.  («)  S  SU.  Z41. 

\m  %  SfiCONOLYy 
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Kkicht 

V. 
COLK. 

A  releafe  by  an 
executor  of  all 
«&ionf»   fuics 
and  demabds' 
wbatfoeveri  ex- 
tendi only  to 
demandc  in  hit 
own  right. 

I  Ander.  64. 
Carth.  ir^. 

3  Keb.  45.  59. 

Holty   610. 

J  Lot.  a74« 
Lutw.  149. 

4  Bac.  Abr.  290. 
I  Ld*  Ray.  235. 
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Secondly,  But  that  which  I  moft  inTiil  on  is,  that  this  releafe 
extends  only  to  demands  in  his  owif  right,  and  not  as  executor,  (o) 
By  DyER  and  Manwood  (p)  upon  evidence  in  debt,  if  executors 
grant  oTnrtia  bonafua^  the  goods  which  they  have  as  executors  do 
not  pafs.  And  lo  is  10  Eaw>  4.  i.  6.  per  Danby.  cont\  if  an  exe- 
cutor have  no  goods  in  his  own  right ;  for  if  they  grant  fuch  and  fuch 
a  thing  in  particular,  there  it  will,  ut  res  magis  valeat  quam  pereaU 
I  agree,  there  arc  fome  old  books  to  the  contrary ;  but  the  modern 
opinion  is  as  I  fay,  and  fo  is  Dorr  el  v»  Colling*  {q)  Adminiftrator 
grants  omnia  bona  et  catalla  fua^  a  term  which  he  hath  as  adminiftra- 
tor ihall  hot  pafs,  for  it  is  notfuumy  he  hath  it  not  in  his  own  right. 
But  if  he  have  a  leafe  in  a  particular  manor  or  farm  as  fuch,  and 
grant  all  his  right  in  that  manor  or  farm,  the  term  will  pafs,  becaufe 
he  had  no  other  right  in  it,  and  his  intent  was  to  pafs  it;  but  by 
general  words  it  will  not  pafs.  The  fame  rcafon  here,  and  more  fo, 
becaufe  this  demand  he  hath  not  upon  his  own  account,  for  he  is  a 
joint  executor.  The  words  are  "  ille  habuit"  in  the  fmgular  number, 
and  can  therefore  be  only  taken  for  that  which  is  Angle,  not  with 
the  other  executors,  and  this  in  common  parlance  and  with  the  lay 
gents  is  always  fo  underftood.  In  pleading  a  tenure  or  feizin  of 
land,  it  muft  and  will  be  intended  a  fole  feizin,  much  more  fo  in 
grants  or  releafes,  where  the  intent  and  agreement  is  to  govern  the 
conftru(Sbion :  in  the  cafe  of  Stoakes  v,  StoaieSy  (r)  which  Mr. 
Justice  Dolbin  cited  in  1669,  there  is  a  docquet  of  it,  2  Keble 
530.  Debt  on  a  boiid,  conditioned  to  pay  younger  children's  portions; 
the  defendant  pleads  a  releafe  of  all  actions,  fuits  and  dcbis  on  his 
own  account ;  and  on  ifTue,  upon  his  own  account  or  not,  a  verdict 
for  the  plaintiff;  and  moved  by  Simpson  hi  arrcft  of  judgment, 
that  it  was  a  jeofail^  for  none  can  fay  it  was  not  on  his  own  account 
being  in  his  name,  except  in  equity;  but  per  Curiam  tlic  re- 
leafe of  that  relcafjJ  only  what  he  had  the  folc  difpofition  of.  Much 
mere  fo  here  when  it  is  plain  that  this  is  no  fuit  wliich  he  himf-lf  had. 
And  as  to  the  words  "  any  matter  or  thing  whutfoever :"  I  anfvver, 
it  is  not  for  any  other  matter,  as  it  might  h*ivc  been,  and  that  fhews 
[  154]  tiie  intent  to  mean  no  other  than  this,  viz,  any  uiattcr  •  cr  caufo 
concerning  the  legacy,  as  in  tlic  cafe  of  Rollsy  *^  all  demands,"  con- 
ftrued  to  be  as  concerning  the  ten  pounds,  and  there  is  no  difFerence 
between  covenants  and  grants  as  Jo  this  particular,  of  conftruing  by 
intenL . 

Serjeant  Levins  /  contra.  A  releafe  by  one  executor  is  cer- 
tainly a  bar  to  both ;  and  "  demands"  Is  the  largeft  word  that  can 
he  ufed:  as  if  an  executor  releafe  "all  anions,"  it  will  difcharge 
a£lions  which'  he  hath  in  his  own  right,  as  well  as  thofe  which  he 
hath  as  executor,  Cro.  Elix.  164.  Gtllam's  cafe.  Cont.  Arnold  v. 
Bridgody  Cro.  Jac.  518.  318. 


Ke 


(c}  1  Leon.  263. 
{f>)   Lord  Grandifon 


V.    Counters  of 


(y)Cro.'Ei:z.  6. 

(r)  I  Ltv.  ijz.     I  Vent. 


Thcji 
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Holt  Chief  Jujiice  then  declared,  that  if  it  had  not  been  in      Knicht 
the   cafe  of  an   executor,  it  would    be   a   bar,    becaufe    perhaps         Coli. 
the  confideratiorj  of  paying  the  legacy  without  fuit  was  the  having  a  ^        g^ 
general  releafc ;  and  we  are  to  favour  releafes  as  tending  to  repofe  pjowd.  189. 
and  quiet      But  this  is  not  his  own  fuit:    a  fervant  may  have  an  Hetlcy,  15. 
aSion,  and  that  as  for  bona  fua  taken  from  his  pofleflion  ;  but  it  is  4.  B^c^Abr.  »6t« 
not  in  his  own  right.     In  Fitzh.  Natura  Brevlum  79,   executor 
brings  not  an  aftion  as  for  bona  fua y  if  taken  in  the  teftator's  time, 
but  qua  fuerunt  tefiatoris.    The  cafe  of  Dorrcl  v.  Collins^  in  the 
twenty-fourth  year  of  Queen  Elizabeth,  and  that  of  Leonard  when 
it  was  doubted,  in  the  nineteenth  year  of  Queen  Elizabeth,  which 
was  before  tliat  in  Crokej  and  then  all  the  judges  gave  their  opinion 
that  it  was  not  hh.     "  ^uas  habuit"  is  what  he  had  in  his  own 
right,  he  himfelf,  it  muft  be  in  his  own  right,  and  not  as  execu- 
tor, muchlcfs  as  a  joint  executor.   Sed.  adjornat.  pro  refolutione  CuR. 

Then  the  laft  papsr  day  they  all  feriatim  delivered  their  opi- 
nions. 

Eyres  fuftlce.  The  relcafe  is  no  bar,  becaufe  it  is  plain  by  the 
penning  of  it,  that  their  intent  was  to  releafe  no  more' than  what  he 
had  in  his  own  right :  for  thofe  words  "  which  he  had"  following 
the  general  words,  do  reftrain  them  to  that  which  he  had  in  his  ov/n 
right.  William  Downing  could  have  no  fcire  facias  in  his  own 
name,  for  all  mufl  join.  In  29  Edw,  3.  pL  26.  in  a  releafe,  held  there 
that  the  adlion  being  in  another's  right,  there  muft  be  fpecial  words 
to  releafe  what  he  hath  as  executor. 

Gr  egor y  JufUce,     The  releafe  is  no  bar,  it  appearing  upon  the  General  wordi 

whole  body  of  the  deed  that  the  original  intent  was  but  to  releafe  the  '^^»;»»~**  '«>y 
five  pounds  legacy,  and  the  acknowledgment  of  fatisfadion  is  proinde;        *°  ^ 

and  according  to  Dyer  255.  the  general  words  fliall  be  reftrained  by  Ld.  Ray?'a3s. 
the  particular.    Befides,  any  other  conftrudtion  would  work  a  preju- 
dice to  a  third  perfon,  as  the  other  executors  and  the  teftator. 

♦  DoLBiN  Ju/iice,     The  words  are  fufEcient  to  releafe  it,  but  the    ♦  [  153   J 
intent  muft  guide  us.     If  he  had  been  ible  executor,  the  releafe 
only  releafes  the  five  pounds,  becaufe  this  is  not  that  which  he 
haa ;  according  to  the  cafe  of  Dorel  v.  Collins^  Cra.  Eliz,  b. 

Holt  Chief  Jujiice,  I  think  the  cafe  in  Rolls  no  law ;  it  is  only 
cited  by  Tanfeild  ;  but  yet  here  in  thiscafe  the  general  words  are 
not  fufficient,  for  if  the  particular  words  had  been  out,  it  would  not 
have  been  a  releafe,  for  it  can  releafe  only  what  he  hath  \vy  his  Qwn 
right,  for  *'  he  hath  it"  and  "  hi^  own"  are  all  one,  and  this  is 
not  his  own.  An  executor  may  have  trefpafs  for  taking  goods  in 
his  time,  quare  bona  et  caiallafua^  becaufe  of  the  poiTeflion.  And 
16  may  a  fervant,  BrownL  155.  But  if  for  trefpafs  in  the  teftator's 
time,  the  words  are  "  quafueruni  tefiatoris<^'*  the  goods  are  not  his. 
If  there  be  any  thing  to  pafs  without  it,  then  thefe  words  (hall  not 
pafe  it.  And  fo  per  totam  Curiam.  Judgment  for  the  plaintiff. 

L3  Biflf 
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Cafe  III.  Biffc  againfi  Harcourt. 

miarf  Term^  I   ffllL  and  Mary^  Roll  217. 

Llr'^n,^.  INDEBITATUS  assumpsit  for  four  hundred  pounds  had  and 
fon"  pleaded  rcccivcd   to  thc  plaintiff's   ufe  againft   Simon  Harcourt.     We 

in  aiatement^  the  plead  that  hc  was  attainted  of  treafon,  and  fo  conclude  in  abatenunU 
•' .' piriJ^"  and  .**f  ^^  ^°"^^  ^^  compeUed  to  anfwer  him.  The  plaintiff  replies  a 
concludes  with  pardon  before  the  action  or  caufe  of  adion  accrued,  viz.  ante  tempus 
a  demand  of  confe£iionis  aJTumptioms,  We  demur,  and  pray  judgment,  if  we  fhall 
adKcl^nLa!!^.  bc  compelled  to  anfwer.  They  join  in  .demurrer,  as  if  it  were  a 
SC.iMod^i.  ^^^  praying  judgment  ^/ <i7;/w^.  Held  per  Curiam  to  be  a  dif- 
s!c.Saiic/i77.'  continuance. 

S.  C.  Carth. 

137.     S.  C;  t  Ld.  Ray.  1053.    Poft.  see.     loMod.iii.    Salk.2iS.    Ld.  Ray.  318.  i020.      s  Com. 

Dij.  "  Abttemeqt"  (i.  12.) 

Cafe  X22.  Darrach  againft  Savage. 

AbindrtwnoB  INDEBITATUS  assumpsit  for  forty  pounds  received  to 
mr5"for^*^  the  plaintiff's  ufe.     Non  ajump/it  pleaded -,  and,  upon  the  trial, 

««  vaine  rcceiv.  the  evidence  was  a  *///  of  exchange  or  note  under  the  defendant's 

jtV*  *  *7^  ^^^  ^^^  *^  ^^  °^  February  1687,  diredled  to  a  merchant  in 

ilJithSughthe  Lon<Jon>  ''  Pray  pay  to  il/r.  iJ^rr^^A  or  his  order  the  fum  of 

drawee  do  not  **  fortv  pounds  and  place  it  to  my  account,  value  received,  witnefs 

pay  the  bill,  if  it  j^y  hand."     The  money  wa3  never  demanded  of  the  merchant  till 

tod{m^d"pay-  *^  ?^^®"  brought.  Upon  the  evidence  my  Lord  refcrved  the  point 

^cnt  from  the  to  his  own  conlideration  at  his  chamber. 

drawee,  and  give 

pSt  to  the  •  ^^^'^  *^y  '"^^^^^'  *^^  '"y  ^l'^*^^  ^^  ft»»  chargeable,  and 
Jr^pfl- within*  that  paper  was  no  payment,  and  that  the  defendant  ftill  continued 
proper  time.         chargeable  till  the  note  was  difcharged. 

S.  C.Holt.  113. 

I  sirrk^'«l4Ai  ^  VRGtip/or  the  defendant^  that  haying  no  other  evidence  but  the 
Stra.416.508/ .words"  value  received"  in  the  note,  the  fame  fhewed  the  parties 
550.  own  agreement  to  take  the  merchant  for  his  pay-mafter :  that  otiier- 

StM.'Qi'o.^'ii75.  wife  here  would  be  an  apparent  injury  to  us,  if  he  would  not  de- 
11^5. 1248.        mand  it  in  a  convenient  time.     That  there  was  above  two  years  and 
ft  wiif.  353.       no  demand  from  us,  or  him  of  the  money. 
S  Mod.  36.  ' 

Kyd  on  Biili,  HoLT  Chief  Jvjiice  held  that  fuch  a  note  fliould  be  deemed  payment, 

III.  and  that  the  plaintiff  was  fatisfied  with  the  merchant  as  his  debtor, 

•  r  1^6  1    if  he  did  not  within  convenient  time  refort  back  to  the  drawer  for  his 

money.     For  his  keeping  his .  bill  fo  long  in  his  pocket  was  an  evi- 
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dcnce,  that  he  thought  the  mifrchant  good  at  that  time,  and  that     Da«»ach 
he  agreed  to  take  him  as  his  debtt>r.  (a)    .  Savac*. 

And  fo  we  had  my  lord's  opinion  for  the  defendant  upon  delibe- 
ration :  and  by  the  rule  of  reference  my  client  had  his  cofts. 
Stacey  Jttorney  for  the  defendant. 

(m)  By  3  and  4  Anne,  c.  9.     «  If  any  **  for  his  dcbf,  do  not  take  hU due courfe  to                    \ 

"  t^rfon  accept  «  bitl  of  exchange  for  or  "  obtain  payment  of  it,  by  endeavouring 

«  in  fatisfad<on   of*  any  frncr  debt,  or  «*  to  get  the  fame   accepted  and  paid,  and 

*•*  Umofmn:\fy  formerly  due  ro  him,  this  "'m.ike  Kisprotcft  according  td  the  direc- 

**  fliati  be  accountrd  and  cftermcd  a  full  "  tions  of  the  a£k,  either  for  non-acctp- 

«*  and  com j/lcat  payment  of  (uch  deb%  if  "  ttnce or  non-payment," 
<(  (ttch  perlbny  accepting  of  auy  fuch   bill 


Martin  agai^ft  SitwcH.  Cafe  123. 

INDEBITATUS  assumpsit  for  five  pounds  received  by  the  An  aaion  to 
defendant  to  the  plaintiff's  ufe,  Non  ajfumpftt  pleaded.  «cov"  back  the 

pretntuM  as  a 

Upon  evidence  it  appeared  that  one  Barkfdale  had  made  a  policy  jf  ^^^^^^^^^^^^ 
of  affurancc  upon  account  for  five  pounds  premium  in  the  plaintiff's  ^^^^^  ,„  ^^^^^ 
name,  and  that  he  had  paid  die  faid  premium  to  the  defendant,  and  name  the  policy 
that  Barkfdale  had  no  goods  then  on  board,  and  fo  the  policy  was  '^^''^htX 
void,    and  the  money  to  be  returned  by  the    cuftom    of   mer-  „w  was  paid 

chants.  10  the  under. 

writtr  by  the 

At  the  trial  I  urged  thefe  two  points.    First,  That  the  a^on  ^^^^^^  ^ 
ought  to  have  been  brought  in  Barkfdale* s  name^  for  the  money  was  iicy. 
his,  we  received  it  from  him,  and  if  the  policy  had  been  good  it  s.  c.  Holt.  25. 
would  have  been  to  his  advantage ;  and  upon  no  account  could  it  be   »  Com.  Dig. 
&id  to  be  received  to  Martin's  ufe,  it  never  being  his  money.     Be-  ^34-^,^         . 
fides,  here  may  be  a  great  fraud  upon  all  infurers,  in  this,  that  an  a  Term  Rep* 
infurance  may  be  in  another  man's  name,  and  if  a  I06  happen  then  i^i- 
die  infurer  Ihall  pay,  for  that  fome  cejluy  que  trufl  had  goods  on  3^  J""  ^^^* 
board :  if  the^  ihip  arrive,  then  the  nominal  trultee  (ball  bring  a 
general  Indebitatus  for  the  premium,  as  having  no  goods  on  board. 

♦  To  all  which  Holt  Chief  Jujiice  anfwered,  that  the  policy  •  [  157  ] 
being  in  Martinis  name,  the  premium  was  paid  in  his  name  and  as 
his  money,  and  he  muft  bring  the  action  upon  a  lofs,  and  fo  upon 
avoidance  of  the  policy  for  to  recover  back  the  premium.  And  as 
to  the  inconveniences  it  would  be  the  fame  whofoever  was  to  bring 
the  a£Hon,  and  therefore  the  infurers  ought  with  caution  to  look 
to  that  beforehand^ 

Then  Secondly,  I  urged  that  it  ought  to  have  been  a  fpecial  An  inJebttdtttt 
affion  of  the  cafe  upon  the  c^ftom  of  merchants,  for  this  money  was  ^^^J^'^/'^jJJ'*' 
once  well  paid,  and  then  by  th^  cuftom  it  is  to  be  returned  upon  ^^emium  paid  on 
matter  happening  ex  pofi  fa^o.     I  argued  if  the  firfl:  payment  were  a  void  policy  of 
made  void,  then  the  law  will  conftrue  it  to  be  to  the  plaintiff's  ufe,  ^^'-rance. 
^d  fo  an  indebitatus  ajfumpfit  will  lie.    But  wh^n  a  fpecial  cuftom  ^;^*;/^55. 

*      L  iji  appomts 
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Maitxw      ^ppobts  a  return  of  the  premium,  an  indiUtafus  lies  not»  as  for 
SiTwsLi..     money  received  to  the  pUdtiff '5  iiih  hut  a  Special  a&ioa  of  the  cafe 
'    '     upon  that  particular  cuftom. 

To  which  Holt  dirf  JuJUa  anfwered  me  with  the  cafe  ad- 
judged by  Wadham  Wyndham,  of  money  depofited  upon  a 
wager  concerning  a  race,  diat  the  party  winning  the  race  might 
bring  an  indebitatus  for  money  received  to  his  ufe,  for  now  by  this 
fubfequent  matter  it  is  become  as  fuch.  And  as  to  our  cate  the 
money  is  not  only  to  be  returned  by  the  cuftom,  but  the  policy  is 
made  originally  void,  the  party  for  whofe  ufe  it  was  made  having  no 
goods  on  Doara ;  fo  that  by  this  difcovery  the  money  was  received 
without  any  reafon,  occalion,  or  confideradon,  and  confequcntly  it 
was  originally  received  to  the  plaintiiF's  ufe. 

And  fo  judgment  was  for  the  plaintiff  againft  my  client. 


Trinity 
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The  Third  of  William  and  Mary, 


I  N 


THE     KING'S     BENCH^ 


Sir  John  Holt,  Knt.  Chief  Jujiice. 

5i>  William  DoLBKN,  Knt. 
Sir  William  Gri 
Sir  Giles  Eyres, 


OLBKN,  Knt.   1 
KEGORY,  Knt.  >yufiices. 
s,  Knt.  J 


Sir  George  Treby,  Knt.  Attorney  General. 
Sir  John  Somers,  Knt.  Solicitor  General. 


Shatter  and  his  Wife  againft  Friend.  Cafe  1124. 

£)ECLARATION    in  Prohibition,  upon  furmife   that  the  lf,inafuitin 

defendant  there  fued  for  a  legacy  of  ten  pounds,  and  the  de-  '''"'ch  theSpiri- 
fendant  offered  proof  of  its  payment  by  one  witncfe,  but  was  re    ^"**  ^**"'*  *"*' 
J'"^.  .  ^"^  ^^"^  to  have  a  confuhation  pleads,  that  before  the  i^mS'^^ 
frohtbtttan  fued,  there  was  a  fentence.    The  plaintiff  demurs.  »rife,  ai  in  a 

---,  ,-       i'f../f,  fuit  for  a  legacy, 

Mr.  SmriB  argued  for  the  plamtifF,  that  in  their  forms  of  proceed-  ■"'*  payment  be 
ings  they  fliall  follow  their  own  courfe,  but  not  in  matters  of  fub-  P*"^*^'*°^*ey 
fbtnce.     The  end  of  a  prohibition  is  to  prefenre  the  common  law.  by  onVSs,*' 
The  matter  of  evidence  is  the  chief  and  material  part  of  the  fuit.  •  pro*>»Wrion 
Tcftamcntary  matters  were  originally  of  temporal  jurifdidion.—  ^l  ^\}^^ 

fentcnce  given. 
ICPoft,  IT*.    S.  C.  J  Mod.  »83.    S.  C,  Comb.  160.  S.  C  x  S»Uc.  J47.  S.CCirtb  ia.   «  r 
Hok.7S».    »  Roll  Abr.  318.    C10.EIU.  666,88.    Moor.^oy.    3Mod.»IS:  „,.   M5:«r*^.  d  » 

\   '  ^^l  **5;    »  "•  *»y  »««'•  L'7»-  Mil.    »  Srik.  547.    ,  Bie.  Abr.  619.    .Burr!  t!2 
4BK.Abr.s61.    Ci)wp.4a4.    I  Tcnn.  Rep.  551.    4  Term  Rep.  389,  '     '  """•  3'4. 

And 
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SaATTSft  And  here  Dolbin  ^ufttce  interrupted  him,  and  faid,  That  HenffVs 
FftZEMP.  ^^fi  (^)  ^^^  ^^^  ^'^^ »  ^^^  Seldbn  fays,  no  man  can  fhew  the  con- 
trary when  it  began*  It  is  in  Lindwood  by  the  fpecial  law  and 
cuftom  of  England. — Then  he  proceeded  to  cite  authorities,  which 
were  Co'.ejhfi  cafe^  lb)  Bulbrook  v.  Bridges^  [c)  Keffin*s  cafe  (d) 
Cecil  V.  Scot-^  [e)  hellamy  v.  Alditiy  {f)  Longmore  v.  Q3urchyardy(^g\ 
Bagnal  v,  StoktSj  (h)  Qjamberlatn  v,  N^cholsy  (i)  cum  muhis 
aliis^  &c. 

I  ARGUED  e  contra^  that  no  prohibition  ought  to  go.  First,  be* 
caufe  it  is  intirdy  of  thoir  conufance.  And  Secondly,  becaufe 
they  were  come  too  late  after  fentence.-^FiRST,  No  man  can  deny 
that  the  original  caufe  is  of  their  conufance ;  and  then  the  rule  in 
THE  REGISTER  58,  is  full;  ♦'  quod  tion  efl  confonum  rations  qucd 
**  cognitio  accejforij  in  curia  chrtJUanitatis  impedi  Aur^  ubi  cognitia 
**  caufa  principalis  ad  forum  illud  nofcitur  per  tin  ere'  ;'*  and  upon  that 
rule  IS  a  consultation  framed  in  the  register  :  and  where  their 
law  and  ours  differ  in  the  manner  of  proceeding,  and  they  zo  ac- 
*  L  '59  J  cording  to  their  own  way  and  contrary  *  to  ours,  yet  no  prohibition, 
as  Palmer^ $  cafe^  {k)  and  Cootneh  cafe^  there  in  the  fame  book  is 
the  (ame.  And  if  they  proceed  contrary  to  our  rule,  an  appeal  lies 
for  that  gravamen  :  in  Bridgman^s  cajcy  {/)  it  is  taken  as  a  rule,  tfiat 
if  the  caufe  be  within  their  jurifdiaion,  it  {hall  be  prefumed  they 
proceed  according  to  their  law,  and  then  an  appeal  lies  if  otherwife : 
nay,  in  cafe  of  retufal  of  proof  by  one  witncfs  prohibitions  have  been 
denied.  1  agree  there  have  been  many  granted,  as  in  the  cafe  of 
Scott  V.  fVall^  (m)  and  Bagnal  v.  StokeSy  («)  and  many  others. 
But,  MY  Lord,  the  reafon  of  the  law  is  clearly  on  our  fide,  as 
that  itis  intirely  of  their  jurifdidion,  and  never  can  be  tried  in 
the  courts  temporal.  There  can  be  no  dalhing  or  crofling  of  fen- 
tences  or  judgments,  and  our  law  always  requires  two  witnefles 
when  the  trial  is  by  wttnefs,  and  never  doA  adipit  of  one  but 
where  the  trial  is  by  the  jury  of  the  neighbourhood :  and  for  autho- 
rities there  are  abundance  for  us  too,  as  in  2  Rolls  Jbr,  259.  300. 
Proof  of  a  will  by  one  witnefs  cited,  yet  no  prohibition,  becaufe  of 
Aeir  jurifdidion.  Then  as  to  this  of  payment  of  a  legacy  j  in  4 
Jac.  I,  it  was  ftrongly  controverted  in  the  cafe  of  Brown  v. 
Jf^entworthy  {0)  and  fo  much  as  that  a  declaration  was  ordered,  and 
a  demurrer,  and  as  cited  in  2  Rotts  Abr.  300,  it  was  a^ecd  on  the 
n)otion,  that  proof  of  a  teftament  by  one  witnefs  refilled,  was  no 
caufe  for  a  prohibition ;  and  the  reafon  was  the  fame  as  in  our  cafej 
and  no  diiFerence  can  be  ailigncd,  as  it  is  in  Teh.  Q2.  if  oficred 
for  a  revocation  and  rejefled  :  there  was  Popham  and  Williams 
Juftices  againft  the  prohibition,  and  their  xeafons  are  very  ftrong, 


(«)  9  €0.36.     Godolp.  59,  (0  Moor,  692. 

\b)  Huttoryii.  (A)    Hilary  Term,  14  Jac*    t.  la  Aq 

\c)  1  Roll  Abr.  300.  King*!  Bench,  %  RoU  Abr.  %^%, 

\d)  2  Roll  Rep.  495.  {/)  Hob.  1%, 

(0  Litt.  Rep.  31.  {m)  H«b.  247.  SeeaUbHob.  ilS. 

(/)  Latch.  117,  C«)  Cro.Eli«.  %%. 

)  Latch.  I17.  («J  Yeiv.  9^. 
Cro.  £lix»  88* 

becaufe 


s 
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becaule  the  thing  was  merely  ecclefiaftical,  and  for  which  the  party  SHATTta 
could  have  no  rdief  at  common  law ;  and  the  king's,  courts  can  no  FaiEw©. 
ways  be  intitled  to  it,  threfore  they  muft  go  their  own  way ; 
whereas  if  it  were  a  thing  which  might  come  into  the  common 
law  courts,  there  might  be  croiHng  of  proofs,  and  to  prevent  that 
prohibitions  have  been  granted,  that  the  proof  or  fentence  there 
might  be  no  bias  to  a  jury  here;  but  never  where  the  whole  matter 
was  of  their  conufance.  The  cafe  of  Robert Sy  1%  Co.  65.  is  plain 
and  full,  Mich.  8  Jac.  i.  Libel  for  fubflra<Sion  of  tithes ;  the 
defendant  offers  proof  of  demifc  by  one  witnefs,  and  rejeded ;  and  a 
confuitation  upon  a  deliberate  confideration  of  all  the  cafes  before 
diat  time,  and  this  per  tot  am  Curiam.  And  in  Fuller's  cafe 
there  cited  by  Wray,  and  all  the  judges,  it  is  laid  down  as  a  rule, 
where  the  original  belongs  to  the  ecdefiaftical  court,  the  determi* 
nation  ^  of  that  which  depends  upon  it  doth  belong  to  the  judges  *  T  '^0  J 
of  the  feme,  court:  their  proceedings  are  part  of  the  law  of  the 
land,  and  to  be  taicen  notice  of  and  allowed  as  fuch,  and  their 
jurifdidtion  is  to  be  preferved :  but  the  greateft  authority  of  all,  is 
the  opinion  of  all  the  judges  in  the  2  Inft,  608.  where  they  do  all 
under  their  hands  agree,  that  if  the  queftion  be  upon  payment  of 
tythes  or  legacy,  or  fuch  like  incidents,  we  are  to  leave  it  to  the 
trial  of  their  law,  though  the  party  have  but  one  witnefs :  but 
where  the  matter  is  not  determinable  there,  but  in  the  court  tempo- 
ral, there  lieth  a  prohibition^  either  upon  or  without  fuch  a  furmife. 
In  the  cafe  of  Warner  v.  Barret^  Hetlej  87.  it  is  a  queftion  again, 
and  there  Yelverton  makes  a  good  diftin^on  where  it  is  merely 
eccleiiafiical,  as  for  a  legacy  of  a  fum  of  money,  there  proof  of 
payment  is  of  the  nature  of  the  thing  demanded,  and  confequently 
is  intirely  within  their  jurildit^on,  and  they  may  proceed  their  own 
way,  for  they  have  jurifdidion  of  the  proof  and  matter  both,  and 
there  is  no  rule  there  in  that  cafe  of  a  plene  adtmniftravit  by  one 
wimefi,  though  the  opinion  feems  to  be  for  a  prohibition,  becaufp 
the  matter  of  that  plea  is  common  law,  and  then  being  of  com- 
mon law  nature,  a  common  law  proof  ihould  be  received,  otherwifc  . 
not;  and  this  feems  founded  on  a  great  deal  of  reafon ;  for  otherwife 
no  bounds  can  be  fet,  where  they  (hall  be  allowed  to  proceed 
according  to  their  own  law,  and  where  according  to  ours.  Twis- 
DFN  J^ice  and  fome  others  have  always  held.ftrpngly  againft 
prohibitions  in  this  matter :  and  he  did  ufually  affirm  that  fmce  the 
fourth  year  of  Charles  the  firft  no  prohibition  was  granted,  becaufe 
they  retted  a  iingle  witnefs  i  for  this  court  hath  no  conufiince  of 
the  matter,  and  therefore  they  mufl  proceed  by  their  law,  and  not 
by  ours  where  the  jury  are  inftead  of  witnefles,  and'  one  fuppofed  to 
kiiow  the  foft  as  being  of  the  vicinage;  and  teftimony  of  witnefles 
by  our  law  is  no  conclufive  evidence,  but  is  and  ought  to  be  left  to 
4e  jury.  In  the  cafe  of  Tells  v.  Sir  Edw.  Powell  a  parfon  fues  in  »  ^<»"  Ab.  190. 
a  court  chriftian  for  not  fetting  out  of  tithes  for  double  value  on 
the  ftatute  2  Kdw.  6.  c.  13.  The  defendant  furmifed  that  he  fet  them 
out,  and  they  refufed  the  teftimony  of  one  witnefs ;  no  prohibition, 
becaufe  they  have  cognizance.    In  the  cafe  of  Prince  v.  Hewety  (p) 

if)  Mich.  Tern),  15  Car.  a.    Sid.  i6u 

held 
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Smattkk  held  that  they  have  been  denied  ever  fmce  Jones's  time,  and  was 
F«  It'll  p.  ^I^nied  in  that  cafe  of  Saunderfon  v,  Hawfon^  (q)  on  plene  admnijlra- 
vit  offered  to  be  proved  by  one  witncfs,  bccauie  it  is  properly  triable 
•  [  161  j  before  them,  and  for  ♦  the  gravamen  an  appeal  lies:  and  in  that 
cafe  oi  Mttfordv.  Emerfon^  (r)  denied  becaufe  the  principal  mauer 
was  of  their  jurifdi(ftion.  It  is  true,  that  afterwards  in  the  cafe 
of  Defirough  v.  RUhardfon^  {s)  it  was  granted,  but  it  was 
a  much  different  cafe  from  ours,  as  I  uid  before;  for  that 
was  a  complicated  plea,  and  contained  matter  of  common  law,  and 
therefore  common  law  proof  may  be  received.  But  here  plea  of 
payment  is  of  the  lame  nature  with  the  demand,  and  confequently  of 
their  own  cognizance.  Befidcs,  as  to  the  confequcnce,  there  can 
be  no  diftindtion  or  bounds  framed,  but  that  this  will  deftroy  all 
their  proceedings  :  for  at  this  rate  no  allowance  can  be  of  any  eccle- 
fiaftical  proof;  but  in  all  cafes  they  fliall  be  compellable  to  receive 
i^atfoever  proof  a  jury  doih  ufually  credit,  for  no  fubjed  matter 
can  be  more  entirely  of  their  cognizance  than  this :  belides,  Mr. 
SquiB  agrees  it  in  the  cafe  of  a  will,  and  how  to  diftinguifh  them  I 
cannot  imagine. — Then  as  to  the  second  point;  it  is  after 
fentence.  In  Hob,  79.  in  Sir  J.  fFait's  caft  and  many  others,  the 
rule  is  exprefs,  that  for  any  thing  not  appearing  in  the  libel ;  but 
for  matters  that  arc  merely  fuggeited  that  are  collateral  to  the  libel, 
no  prohibition  after  a  fentence. 

Frohibition  after  J^^^'^  Chief  Jujllci,  As  to  the  laft  they  come  foon  enough, 
fentence.  for  they  could  not  come  till  they  were  aggrieved  by  refiifal  of  proof 

\^ilti^%.  ^^**^  ^"^  "^^  known  till  fentence,  as  that  of  citation  out  of  the 
1  Ld.  Ray.  884.  diocefs,  that  is  the  firlt  inliance,  and  by  a  litigating  there  the  party 
Cowp.  ao.  166.  admits  their  jurifdi6^ion :  but  here  is  no  fuch  matter.  Then  for  the 
?T^m  R«  ^^*^»  *^  opinion  of  all  the  judges,  i  Jac.  feems  mighty  ftrong  with 
55a.  mc. 

3  Tem  Rep. 

3x5.  Eyres  JuJIice.    I  know  of  no  law  in  England  thnt  allows  proof 

4  Term  Rep.  \yy  p„e  witnefs ;  for  where  trial  is  not  by  jury  but  per  tejies^  there 
^^''  muft  be  two  in  all  cafes. 

DoLBiN  Juftice  fortiter  for  the  prohibition,  that  it  was  an  uncon- 
fcionable  unreafonable  thing  to  difallow  the  proof.  And  as  to  that 
which  I  infilled  on  as  to  the  dafhing  or  croffing  of  fentences  and 
proofs,  the  Court  of  Chancery  will  relieve,  and  enjoin  the  party 
plaintiff  not  to  proceed  and  why  (hould  not  we  ? 

Afterwards,  in  Michaelmas  Term,  2  Will.  &  Mary,  the  Court 
delivered  their  opinions  feriatim.  (t) 

(f )  Trinity  Term,  17  Car.  a.    1.  Keb.  (f)  And  the  judges  wen  aoaaimiiany  of 

939'  ^  opinion  chat  the  ero^tfJMiboQld  go.  PoiL 

{r)  EaftcrTerm,  19  Car.   i.     2   Keb.       pigc  172. 
225. 

(i)  Hilary  Term,  27  Car.   2.    2  Roll 
Abr.  300* 
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•  [  t62  ] 

In  an  adion 
agamft  the  ihe- 
riffs  of  Lmidou 
for  efcape  of  a 
prifonerfrom 
out  of  tbt  compters 
it  is  not  neccfla«- 
ry  to  alledge 
that  ^  he  did 
not  End  hair 
although  the 
precept  diredt 
to  haTe  the  bodf^ 
&c.  "  except  h« 
fliaU  find  bail." 

Chaudilower  r* 
Prellcy,  Yelv. 
30. 

Powell  ▼.  Brad, 
ley*  YelT.  36. 
Jenkins  ▼•  Han- 
cock^ X  Sid.  30. 


•Ridings  aga^tifi  Edwin  and  another*  Cafe  125. 

Afuhae/mas  Ttrm^  I   IVilU  and  Mary^  Roll  30. 

r^  A  S  E  upon  an  efcape  againft  the  (herlffs ;  declaring  on  a 
plaint  in  one  of  the  compters  before  H,  Edwyn  and  a  precept  to 
take,  ita  ^uod  haberet  corpus  ad  prox.  Cur.  et  fie  de  Cur.  in  Cur, 
quoiijque placlf  terminetur  n'lfi  interim  inveniet  manucaptores \  that 
the  I'erjeant  took  him  viriute  inde^  and  had  him  in  the  cuftodv  of  the 
defendants  then  flierifFs  of  London  in  the  faid  compter ;  t&at  they 
contrary  to  tlieir  duty,  let  him  go  at  large,  &c.     Demurrer. 

I  ARGUED  for  the  defendant  that  the  breach  was  ill,  not  faying 
that  **  he  did  not  find  bail,"  for  they  are  to  keep  in  the  Compter, 
juft  as  the  fexjeant  was  to  keep  him,  /•  e,  according  to  the  precept. 
And  it  is  not  like  the  cafe  of  a  latitat  here,  for  there  the  conmiand 
of  the  writ  is  exprefs  and  pofitive  "  to  have  the  body :"  In  our 
cafe  it  is  only  conditional ;  and  it  not  conditional,  it  is  a  disjunctive 
precept,  and  then  it  is  ill,  for  then  tliey  ought  to  alledge  the  nega- 
tive of  both  parts,  as  in  covenant.  It  is  true,  it  may  come  of  our 
part,  but  if  they  have  not  aiTigned  a  good  breach  of  our  duty,  they 
have  no  caufe  of  z&\on  upon  their  declaration.  Suppofe  it  were  a 
covenant  from  a  bailiff  or  gaoler  not  to  let  go  widiout  order,  it 
would  be  no  good  breach  to  lay  he  did  let  go  contrary  to  his  duty 
and  covenant.  So  for  not  to  alien  without  licence,  or  to  enjoy 
without  difturbance;  this  ftands  now  indifferent  in  conftrudion, 
and  may  have  two  intendments,  and  then  the  rule  is  to  taice  it  moft 
ftrongly  againft  the  plaintiff. 

But  PER  Curiam  held  well  enough,  for  he  was  in  our  cuftody, 
and  if  bailed,  it  ought  to  come  on  our  fide. 

Then  I  argued  that  both  (herifFs  are  not  liable,  but  only  whofe  An  aaiononthe 

compter  it  is.     I  agree  a  man  may  be  gaoler  and  judge  both,  as  in  J!jAtheflr''ff 

the  cafe  of  Dunne  v  Palies^  2  Rolls  Abr,  806.     But  then  it  is  only  of  L««Aiiforthe 

in  the  fingular  number  \  and  fo  it  feems  the  cafe  of  Donant  v.  Ratcliff'^  efcape  of  a  pri- 

late  Iheriff  of  London,  Cro.  Eliz.  185.  and  in  2  Leon.  29.  cafe  33.  Jf^/^r*""*. 

And  the  reafon  of  the  thing  feems  for  it;  for  as  to  latitats  and  „„}  although* 

writs  from  this  court,  they  are  but  one  flierifF;  but  there  they  arc  the  compters  are 

fcveral:    each   IherifF  hath  his  diftinfi  officers,  and  thofe  of  one  ^h^f,"'*^!, 

COMPTER  cannot  arreft  on  a  plaint  in  the  other,  nor  can  they  its  refpe^fe    ^ 

carry  to  another  compter  than  that  in  which  the  plaint  *  was.  iherifF. 

And  in  their  own  declaration,  it  is  that  he  was  taken  by  a  minifter  s.c.  Garth.  145. 

and  officer  of  Sir  H.  Edwins  one  only  flierifF:  and  in  the  cafe  of  y'id^Ent.^?^' 

Hujband  v.  Ctle^  {a)  it  was  held  that  the  command  of  the  flierifF  of  x  Roll  Abr'.^99. 

Cro.  Elie.  625. 
Comb.  435.   Mod.  Caf.  37.    ^  Com.  Dig.  <«  Efcape.**   (B.  2.) 

•[163  J 
wzKei.147. 

that 
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Ai»iftci  that  COMPTER  will  difcharge  the  ferjeants.  In  the  Cntntefs  vf  Ruf^ 
Bowiii.  Avif^j  caft-^  [b)  it  is  agreed  that  if  one  be  arrefted  by  a  plaint  in  one 
of  THE  COMPTERS  and  carried  thither,  the  (heriff  of  the  comp- 
ter may  not  cairy  him  to  his  own  houfe:  as  to  AChbt^s  ca/cj  (c) 
againft  both  iherifis,  that  is  for  one  efcaped  out  of  Ludcats  :  In 
Him  {d)  it  is  againft  die  (hetifF  in  the  finguiar  number  f  that  in 
Raflal  {e)  is  tlie  City  of  Norwich  v.  Bali. 

It  was  urged  on  the  other  fide  that  all  the  precedents  are  againft 
^bodiy  they  make  but  one  fheriff':  in  Brown  (f)  is  one  precedent  i 
*but  In  yiiiian  (g)  there  is  another  againft  both ;  aiKl  divers  others  iaid 
to  be  fo,  which  are  not  mentioned  in  print.    Adjornatur.  {b) 

[h)  6  Co.  CI.    Moor,  765.  (f)  Viditn*!  Entriety  pafc  15. 

{€)  Dyer»66.  (A)  It  it  faid  S.  C.  Cuih.  143.  to  have 

(d)  Hetne*t  Tleader,  1%^,  been  lield  chat  the  adion  wat  wdl  broa^( 

(«)  R4ftal*i  Eatriei,  83.  agaiaft  both  the  ihcri A. 

(  /)  firowa  Modm  incrandii  pt*  ^  p«  49> 


Dchm 
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Dehers  and  others  againft  Harriot.  Cafe  la^. 

(^ASE  on  a  bill  of  exchange:  and  on  the  trial  a  doubt  arifing,  A  bill  of  e«- 
^  my  Lord  Chief  Ja^TiCE  Holt  referved  theccmfideration  of  jJjX  w"!f?' 
it  afterwards  at  his  chamber.*— The  cafe  was,  A.  draws  a  firft  and  who  iiidorfes  it 
ffcondhViX  of  exchange  payable  by  hi  nifelf  in  Dublin  to  B.  or  order,  to  i?..wHj  in- 
fer value    received  of  him-      B.  fometime  after  the  faid  bill  was  ^htchUpr^ft. 
due,  negotiates  the  fame  with  the  plaintiff,  and  endorfdd  'it  to  the  cd  for  non.pa/J* 
faid  plaintiff  by  order  for  value  received  of  him.     The  plaintiff  on  ">"*'»  ^  owf  - 
th2  fame  day  endorfed  the  faid  bill  to  D.  living  in  Dublin  where  the  o^  tn,s  wf  n"!!!. 
bill  was  payable,  which  endorfement  is  as  'follows,  ^<  Pray  p  ;y  to  withftaading  hit  - 
Z>.  value  on  my  account,"  figned  by  the  plaintiff:  the  firft  of  the  indorfement. 
faid  bills  is  at  the  fame  time  fent  away  to  D.  and  in  its  carriage  was  »  ^•'"f*  3o*« 
loft,  and  a  third  bill  not  being  to  be  had,  the  drawer  A.  bemg  ab-  skiJl!*ai4. 
fent  and  gone  into  Ireland^  leaft  the  fecond  bill  fhould  mifcarry,  as 
the  firft  did,  an  exa£t  copy  of  the  fecond  bill  is  fent  to  the  faid  D. 
and  demand  of  payment  being  thereupon  made,  the  fame  is  refufed, 
becaufe  the  money  was  feized  by  Tyrconel^  and  a  protef^  is '  made 
upon  diat  copy  for  non-payment,  wherein  the  party  that  was  to  pay* 
die  bill,  gives  for  his  anfwer,  that  the  monies  he  defigned  for  the 
dlfcharge  of  the  faid  bill  were  attached  in  his  hands,  and  tl^erefore . 
he  could  not  pay  it,  which  proteft  vt^s  produced  by  the  plaintiff, 
together  with  the  faid  original  fecond  bill. 

^The  first  objection  was,  that  the  plaintiff  could  not  bring  •[  164  ] 
die  sM^ion,  becaufe  by  the  indorfement  to  D.  the  intereft  in  the 
fliid  bill  was  transferred. — I  urged  that  according  to  the  cuftom 
of  merchants  the  indorfement  was  made  for  the  account  of  the 
plaintiff,  and  D.  if  he  could  was  to  receive  the  money  for  the  plain- 
tiif  as  his  fervant ;  and  we  had  proved  that  D.  had  no  intereft  in 
the  monies.  The  indorfement  reftridtively  without  order,  is  a 
material  circumftance,  amongft  merchants,  to  conclude  that  the  in- 
dorfement VFZS  intended  and  made  for  the  account  of  the  plaintiff,  and 
the  words  ^  value  on  my  account  do  imply  it;  and  by  the  cuftom  of 
merchants,  the  proteft  for  not  payment  being  made  returned  to  the 
plaintiff  (diough  the  bill  had  been  for  the  account  of  D  ]  he  the 
plaintiff  being  an  indorfer  and  pofTcfTed  of  the  faid  oiiginal  fecond 
bill  and  proteft,  bath  right  in  his  own  name  to  fue  and  receive  the 
monies  from  the  defendant,  and  updn  payment  fuificiently  to  dlf- 
charge him ;  and  to  this  did  abundance  of  merchants  fubfcribe  their 
names  and  teftimony. 

Thek  die  plaintiff  went  from  this  to  another  objection,  «!«•  ^^«  bill  of  at. 
Whether  a  proteft  can  be  made  upon  a  copy.     To  which  I  an-  JnJa*^i^J' 
fwered,  and  twenty  merchants  attefted  their  cuftoms  to  be ;  That  cannot"u  had 
in  fuch  a  cafe  of  neceffity  as  this,  where  a  third  bill  could  not  be  ^'o™  the  drawer, 

a  proteft  may  hm 
made  on  a  copy. 
Mollo7,BBt.     B«a«ct  Lex  Mtr.  476.     K/d  on  BiUi,    iti,  tzl*    1 BU  Rep*  485.  3  Burr.  <5i6* 

•  had 
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DxRxis  had  from  the  drawer  (a)  and  one  was  cafually  loft  in  carriage,  a 
HAtBioT.  protcft  might  be  upon  the  copy,  efpecially  where  the  refufal  of  pay- 
ment was  not  for  want  of  the  original  bill,  but  merely  for  another 
caufe,  fo  that  the  party  who  was  to  pay  did  not  infift  on  the  ori- 
ginal bill  to  be  delivered  him  ;  and  accordingly  my  lord  was  of 
diat  opinion  i  and  we  had  judgment  for  the  plaintiiF. 

A  bill  drawn  NoTE.     That  fome  merchants  (aid,  diat  if  a  bill  be  *  negotiated 

^'<^j'%*fj'**^  by  indorfement  after  the  bill  was  payable,  no  need  of  a  proteft  at 

theday^ititdue;  ^U*    Others,  that  a  proteft  muft  be  in  fome  convenient  time.     All 

andabiil«/^f^r»  agreed,  that  if  there  were  an  acceptance,  the  proteft  muft  be  at  the 

on  ^  **?*'?•  day  of  payment ;  if  at  Ceht,  then  at  the  third  <Ly  of  grace ;  and  that 

dty't'graoe.  ^  1>^U  negotiated  after  day  of  payment  was  like  a  bill  payable  at 

MoUoy,»S4.  figh^- 

If  a  bill  be  ca.  They  all  agreed  ihtt  if  a  bill  were  loft,  and  the  drawer  might  be 
fiMliy  tofty  a  refortea  to  for  a  new  bill,  then  no  proteft  could  be  upon  a  copv : 
'"***?•  *^.  ^^^  where  a  bill  was  loft,  and  no  new  one  could  be  had,  and  me 
MoIloy^aSi!  party  did  not  infift  to  have  the  original  bill,  but  rcfufed  payment 
Marios'  19.'  for  another  reafon,  there  fuch  proteft  made  upon  a  copy  for  non- 
payment was  good. 

In  France  a  biu  See  the  printed  cafe  of  my  clients.  It  was  (aid  by  them,  *  that 
nuft  be  preftnt-  j^^  France  if  a  bill  be  not  prefented  in  two  months,  the  drawer  was 
moildiir**         not  anfwerable,  and  in  Holland  in  fo  many  pofts. 


[165] 


(4)    By9  5t1o  Will.  3.  c.  17.    il   any  tbc  fame  tenor  and   date;  fecurity  being 

inland  bill  of  exchange  is  loft  or  mifcarr'.es  given  to  indemnify  him  it  the  firft  bill  «s 

within  the  time  limired  for  payment  of  the  found* 
fame    the  driiwer  ihall  give  other  bills  of 
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Coab  againji  Bowles  and  others.  Cafe  127. 

tr  R  R  O  R  on  a  judgment  in  the  ICmg*s  Bench  in  replevin,  where  I"  replevin 
^  Coan  compUincd  of  the  taking  of  fix  hogs  in  a  certain  field  JHeVnirntl'^ 
called,  &c.     The  defendants  avow  as  bailiifs  of  one  J,  Kennet^  et  appear  by  attor- 
bene  C9gn*  caption*  inferior*  prad*  in  quibufdam  tribus  acris  parcel  of  "cy  and  avow  as 
1  certain  copyhold  cftate  of  the  faid  Rennet's  j  and  becaufe  the  bcafts  ^J'JjJ^^  ^^^°* 
were  thitte  damage  feazant  they  take  them,  &c.— «The  plaintiff  re-  infant  \  yet  it  it 
plies,  that  riiey  were  in  Ae  (aid  field  vocat^  isc.  the  copyhold  of  no  error  j  for 
H.  ABsquB  HOC  that  they  took  tliem  in  three  acres,  kc.    IfTue  bu7onebauf^ 
joined  thereon.      On  the  trial  Coan\%  non-fuited  ;  the  jury  aiTefs  and  appear  in* 
damages  to  the  avowant  to  two  pence,  and  cofts  to  forty  (hillings ;  ^^'^^  ^f^* 
and  there  is  judgment  that  the  avowant  (hall  recover  damnum  fuum  |  ^*  ^^^  i)* 
praeT  ad  forty  (hillings  and  two  pence,  and  cofts  de  iftcremento  to  ,_  *    •"*•***• 
loL  19$.  lod.     G^tf/f  brings  error ;  and  aiiigns  for  error  that  one  s.  c.  4  Mod. 7. 
George  Sayy   one  of  the  avowants  was  an  in/ant  under  age,  and  ^-  ^'  ^^^  93* 
appeared  by  attorney,  &c.  Tclxomb.  ,po. 

S.C.  1%  Mod.!. 


1  augued  ^r  the  plaintijfin  the  error,  that  judgment  ought  to  ^'P'.J^*^*  3||- 
be  reverfed.     There  are  but  four  forts  of  fuits  m  our  law;  either  J  Kebltjo. 
in  troper  perfonyhy  attorney^  by  guardian^  or  hy  next  friend :  regu-  Cro.jac.x89. 
lariv  and  generally  fpeaking,  the  firft  two  are  the  common  ways,  3^3; 
and  the  odiers  are  privileges  given  to  infents  under  age.     Af,  the  ^'^^ji  AbV.aSs! 
common  law  all  appearances  were  in /r^^r^/i^;i   (except  the  cafe  lUv.adg.' 
of  infants,)  whether  of  plaintiff  or  defendant,  aemandant  or  tenant,  ^jj^*  5^« 
An  infant  never  could,  nor  yet  can,  fue  or  be  fued  intropna  perfona^  '  Mod.t48r^  * 
andfo  is  th»exprefs  rciulution  in  the  cafe  oi  Dawks  v.  Pteton  in  1  Vent.  los. 
Stilts  216.     And  at  the  common  law  no  man  could  make  an  attor-  *  Saund.  213. 
ney  (much  lefs  an  infant)  but  on  a  writ  by  the  king's  prerogative  f  p^^llaer.**^* 
de  att^mat'  faciendo'i  and  fo  is  Fitz.  N.  B.  27.     Until  the  ftatute,  (a  C.  i.) 
&c.  without  fuch  writ,  all  the  entries  of  appsarance  both  for  plaintiff 
and  demandant,  defendant  and  tenant,  were  in  propria  perfona ;  now 
no  fuch  writ  ever  was  known  for  an  infant;  and  the  writ  fuppofes 
the  party  able  to  conftitute  an  attorney,  and  commands  the  court 
to  receive  and  *    admit  it :    as  for  an  infant  there  was  another     *  [  x66  j 
provifion,    as  if  he  fue,  theA  the  court  to  admit  and  appoint  a 
prochein  amy  or  guardian ;  and  if  he  be  fued,  then  a  guardian  that 
fhould  be  ajifwerable  to  the  infiant;  this  was  generally  done  by  the 
in£mt  to  feme  able  ikilful  ofHcer  of  the  court  that  was  known  for 
fuch  his  qualifications,  and  fo  is  2  Injh  261.  now  by  the  writs  and 
the  ftatutes  coming  to  enable  appearance  by  attorney  in  lieu  of  a 
pedbnal  appearance  it  would  never  be  thought  to  extend  to  an  infant, 
who  could  never  fue  in  propria  perfona  but  only  per  guardianttm* 
Befides,  the  ceafbn  is  plain :   an  infant  is  not  fuppofed  at  difcretion 
able  to  chule  a  fit  perfon  ad  respondendum  for  himfelF,  no  more  than 
he  can  do  any  other  aS  of  legal  validity,  &c.     He  cannot  make  an 
attorney,  he  cannot  force  the  court  to  allow  him  one ;  and  in  Fitx. 
N.  B.  27.  /•  is  a  writ  to  the  juftices  commanding  to  receive  an 
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CoAN        attorney  for  one  defendant,  and  a  guardian  for  another  •  that  was 

Bowl's s.       ^^'^'  ^i^ '  ^^^  whence  I  alfo  infer,  that  the  joining  a  man  of  full 

age  with  an  infant  doth  not  alter  the  cafe.     By  the  fbtute  of  Weft- 

minfter  the  fecond,  cap.  15.  2  Infi.  390.  ^in  Mint  cafu  quo  tmrwres 

"  tmplacitari  poJfunt\  concejfum  ejl^  quod  ft  hujufmodt  minores  elongati 

"  funt  quo  minus  perfonaltterfeijuipomnt  propinquiores  amici  admittan^ 

"  fur  ad  ftquendum  pro  eis,**    And  my  Lord  Coke  fays  upon  diat, 

«*  whether  eflbined  or  not,  he  fhall  fue  perprochein  amy^  for  eflbin- 

^*  ment  is  put  in  this  aft  to  Ihew  what  mifchief  may  fall  out  in  this 

"  cafei"  from  whence  I  infer,  that  where  an  eflfoin  might  be  caft  by 

attorney  for  a  perfon  of  full  age,  an  infant  had  no  fuch  advantage, 

Two  arowants    and  therefore  this  law  was  made,  which  argues  that  he  could  make  no 

one  an  infant      attorney.     I  will  notargue  againft  an  avowant's  being  quafi  a&ory 

appcariby  attor.  f^j.  j    ^^^   j^    ^^  y^^  ^jj  ^^^    j^^    ^j^    ^.^f^ .   f^^   ^j^^^^    ^  (^^^  j^ 

plaintiff,  he  fhall  not  fue  by  attorney ;  and  though  he  recover, 
which  is  to  his  advantage,  and  no  prejudice  accrues  by  fuch  his 
appearance,  yet  it  is  error ;  and  fo  is  Bartholomew  v.  Dt^htofij  C/v. 
Eliz.  424  :  The  (ame  in  R^e  v.  Longy  Cro,  Jac.  5.  Infant  appears 
by  attorney,  and  held  error  by  all  the  juftices  and  barons,  for  Aaf 
is  admitted  by  all  the  fubfequent  quelHohs  there  how  it  fhouM  be 
tried  J  and  the  juflices  of  the  King's  Bench  too  held  it  error,  as  is 
plain  by  that  report,  for  they  only  doubted  if  the  Exchequer  Cham- 
ber could  try  an  error  in  raft.  In  Beecher^s  cafe^  8  Co,  58.  it  is 
held  to  be  error,  becaufe  bannot  by  law  make  an  attorney,  but  by 
reafon  of  ibme  contempt  or  default  is  to  appear  in  perfon,  and 
doth  not,  as  on  tf  capias  or  exigent.  But  here  he  cannot  do  fo  at  all : 
[  167  }  and  where  he  is  defendant  he  •  cannot  appear  by  attorney,  and  that 
is  agreed  in  King  v  Marlborough'^  Cro,  ^ac.  303-  in  an  ejedfione 
firma. — Objection,  That  here  the  inlant  was  joined  with  other 
defendants.  *  But  that  will  not  affeft  this  cafe,  and  fo  is  that  cafe  rf 
King  V.  Marlborough^  in  Cro,  Jac,  303.  for  there  were  feveral  de- 
fendants, and  that  reafon  would  make  good  an  appearance  by  attor- 
ney where  they  are  all  defendants,  which  is  agreed  in  Fowts's  cajij 
cannot  be,  and  the  reafon  is  the  fame  in  Doth ;  for  if  an  in&nt 
and  another  man  join  in  a  feoffment  and  make  a  letter  of  attorney, 
this  is  not  good,  nor  can  it  in  any  fort  take  away  the  imperfedion 
of  the  infant's  aft :  the  attorney  is  made  by,  or  for  every  one  of 
them:  when  others  are  joined  the  cafe  is  tne  famej  for  the  thing 
in  demand  is  gained  or  loft  by  one  who  had  no  warrant.  Now  an 
infant  cannot  be  an  attorney  for  another,  i  Hen.  5.  pL  6.  and 
therefore  it  is  faid  he  cannot  appear  by  attorney :  now  for  a  man 
that  cannot  make  an  attorney,  there  is  no  reafon  he  ftiould  be  able 
as  b^liiF  to  avow  by  attorney,  becaufe  others  are  joined  with  htm. 
Beiides,  the  cafe  of  a  feme  covert  infant  though  joined  witfi  her 
hufband,  who  hath  power  to  aft  for  her,  yet  if  by  attorney  it  is 
error;  and  fo  is  the  year  book,  22  Hen,  6.  pU  31.  Baron  and 
feme  infant  fue  for  taking  away  a  villain,  &c.  by  attorney,  ill.  In 
the  14  Ed!W.  3.  «  Age''  88.  Cejfavit  againft  hufband  and  wife,  the 
hufband  appeared  by  attorney,  and  the  wife  by  guardian ;  and  on  a 
ftiggeftion  that  ihe  was  of^  full  age,  the  guardian  was  ordered  to 
bring  her  into  court,  and  feveral  other  cafes  there  are  cited   in 

HkUand 


Trinity  Term,  3  William  and  Mary,  m  B.  R.  i6j 

Hdland  and  Jackfon^s  cafe^  Bridg.  73,  74,  75.  though  the  principal  Coah 
cafe  diere  was  not  adjudged,  becaufe  the  writ  of  error  abated  by  Bowih. 
death.— The  objection,  that  it  is  in  another's  right,  will  not 
alter  the  cafe.  Though  an  avowry  as  bailiff  is  the  tide  of  ano* 
ther,  yet  in  many  refpedls  the  fuit  is  the  parties  own,  &c.  as  to 
cods,  &c  \  it  is  therefore  not  Jike  ^e  cafe  of  an  executor,  and  yet 
even  there  the  greater  number  of  authorities,  and  the  reafon  of  the 
law  feems  to  be,  that  an  infant  executor  cannot  appear  by  attorney, 
as  3  Bulft.  180.  by  Dodridge  and  Haughton  Juftices  who 
then  were  only  prefent.  Infant  though  executor  ought  to  fuc 
by  guardian  j  though  in  outer  droity  he  ftill  continues  an  infant ;  for 
otherwife  he  may  be  triced  fays  the  book.  Wild  v.  Rumneyy  Stiles 
318.  In^t  executor,  defendant  by  attorney,  error.  And  Rolls 
Jujlice  denied   any  difference  between  executor  and  another,  for  , 

the  lame  reafon,  becaufe  •  infant  fWl.  As  to  thp  cafe  of  Bade  v*  L  *"®  1 
Star  key  J  Cro.  Eliz*  541*  that  an  infant  fple  executor,  plaintiff 
fuing  by  attorney  is  not  error,  becaufe  in  outer  droit ;  diat  is  con^ 
tradidled  in  Foxwi/Ts  cafe^  2  Sound.  213.  for  there  it  is  agreed,' 
that  if  it  were  fole  executor,  it  would  be  no  queftion,  and  in  Cra, 
Jac,  441.  it  is  faid  that  judgment  of  iS^ii^  was  afterwards  reverfed* 
As  to  the  cafe  of  Cotton  v.  If^^^cotj  Cro.  Jac.  420.  441.  Infant 
executor,  the  defendant  pleading  by  attorney  it  is  error*  It  is  true, 
there  is  a  difference  taken  where  infant  executor  is  plaintiff,  and 
where  defendant.  But  the  reafons  there  do  biX  when  duly  cpnfidered  $ 
for  though  by  a  kXk  plea  he  may  charge  himfelf  ^e /^JuV  propriis^ 
fo  in  the  other  cafe  he  may  be  anierced  profalfi  clamare  fuo^  which 
he  cannot  be  when  he  fues  by  guardian ;  fo  that  the  reafon  is  the 
fame  whether  plaintiff  or  defendant.  Plaintiff  infant  may  be  preju- 
diced in  mifconceiving  his  action  in  bringing  it  againil  an  infolvent 
perfon,  and  then  a  recovery  bars  him  to  fue  any  other  of  the  parties, 
as  in  trover  or  battery.  In  Foxwi/i's  cafe^  Sid.  449.  {a)  it  is  agreed, 
that  infant  executor  defendant  cannot  appear  by  attorney  becaufe  of 
the  damage,  though  as  plaintiff  it  is  faid  he  may,  becaufe  no  damage : 
and  in  truth  that  cafe  goes  upon  diflindions  that  bear  no  weight, 
as  it  is  in  Sanders^  and  efpecially  in  Mo.  Rep.  296.  Twisden  op* 
pofed  it  flrongly  and  with  reafon,  for  they  agree,  that  if  fole  plain-* 
tiit  of  defendant  executor  it  is  error,  and  that  if  all  defendants  it 
is  error;  and  agreeing  that  no  fenfible  difference  can  be  made,  for 
if  the  joining  do  alter  it,  why  not  when  plaintiffs  as  well  as  yrhexk 
defendants ;  if  the  auter  droit  does  it,  why  not  when  fole  as  when 
joined  with  others  ?  The  damage  accruing  to  the  infant  is  nothing  ; 
the  queflion  is  if  he  can  make  an  attorney,  if  it  be  a  legal  appear- 
ance ;  and  confidering  that  he  cannot  appear  in  propria  perfonoy  that 
making  attorney  was  never  a  privilege  for  him,  and  the  refolutions 
being  as  they  are,  I  do  humbly  conceive  it  error,  and  therefore 
pray  that  the  judgment  may  be  reverfed. 

Mr.  Baldock  e  controy  argued  from  the  difference  in  die  cafe  of 
Cotton  V,  Wejicott  and  FoxwiJPi  cofey  that  all  the  perfohs  make  bujt 

{a)  S.C.  Ray.198.     2Saund.  912.      xVenc.aoi*     x  Mod.  47.  ^^,  296.      x  Lev. 
S99. .  %  Keb.  537.  625.  633. 691. 
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CoAN        ^jy^  executor,  and  fo  in  avowry  they  all  make  but  one  baiUiF;  that 
BowLEt.      ^^fc  the  avowant  is  an  a^er;  that  ne  is  to  have  retom  and  a  judg- 
ment ;  that  the  plaintiff  in  a  replevin  may  plead  in  abatement  of  die 
avowry,  (h)    But  after  yerdidt  for  the  plaintiiFs,  it  is  helped  by  the 
21  Jac.  c.  I.  13.  and  that  here  is  a  verdi£^  for  cofts.  (c) 

♦  [  169  ]  •  Holt  Chief  Ju/lice.  If  infant  folc  executor  appear  by  attor- 
ney,  it  is  ill,  as  well  as  when  in  his  own  right ;  for  the  iniancy  is 
perfonal,  and  the  difability  in  his  perfon :  RuJ/ePs  cajty  5  'Rep.  27.  an 
infant  executor  cannot  releafe  a  debt :  if  there  were  cwq  executors 
perhaps  that  may  make  a  difference,  that  one  may  make  an  attorney 
for  both,  becaufe  he  may  difpofe  of  the  whole  eil^te  of  the  tef^ 
tator's. 

The  next  term  all  the  judges y^r/^/i/ff  delivered  their  opinions. 

EvRES  JuJKci*  The  judgment  ought  to  be  affirmed ;  but  I  think 
this  is  well  ailignable  for  error,  though  it  might  have  been  pleaded 
in  abatement ;  as  in  FoxwijFs  cafe,  a  plaintiff  in  replevin  may  plead 
in  abatement,  as  well  as  when  he  makes  conufance ;  but  yet  it  may 
be  affigned  for  error,  as  in  Cr9.  Jac.  5.651.  i  Rolls  Abr.  781,  783. 
For  matters  in  and  before  the  writ,  if  not  pleaded  in  ahatetnenty  no 
advantage  can  be  taken  of  it  by  error  (^),  but  otherwife  where  it  is 
after  the  writ,  fuch  things  may  be  affigned  for  error :  but  here  it  is 
no  error  \  the  avowants  making  conuTaiice,  as  bsiilifis,  they  are  in 
law  but  as  one  bailiff:  and  the  difability  of  the  fervant  mall  not 
prejudice  the  maiVer :  I  cannot  diftinguifh  firom  the  cafe  of  exe- 
cutor, and  the  reft  being  joined  with  them  \  it  is  well  enough,  Cr^. 
Eli%.  541.  Whether  plaintiffs  or  defendants  it  makes  no  material 
difference ;  but  if  it  did  it  would  not  rule  in  this  cafe,  for  accord- 
ing to  7  Co,  23.  an  avowry  is  in  nature  of  a  count ;  fo  in  the  3  In/i. 
303.  and  the  bailiffs  when  they  make  coniifance  are  plaintiffs  and 
fliJl  have  judgment  for  them,  and  may  fue  out  judicial  writs,  and 
may  carry  down  the  caufe  to  trial,  (e)  But  admitting  he 
were  really  a  defendant,  I  fee  no  reafon  of  difference,  it  being  in 
auter  droit ;  and  judgment  given  for  them,  it  is  all  one :  a  bailiff  is 
as  much  in  auter  droit  as  an  executor.  If  a  replevin  be  againft 
mafter  and  fervant,  and  the  fervant  make  conufance  as  bailiff  and 
fiac.Abr.3S8.  ^e  mafter  plead  mn  cepit^  the  fervant  ihall  not  have  a  return,  for 
%y  his  mafter's  plea  his  conufance  is  turned  into  a  juilification, 
2  RoUs  Abr.  433.  And  therefore  I  think  judgment  to  be  affirmed. 

Gregory  Jvjiice.  Judgment  ought  to  be  affirmed ;  but  yet  I 
think  infancy  may  be  aligned  for  error  \  but  here  it  is  in  aider 
droit ;  he  makes  cohufance  as  fervant  to  his  mafter :  here  all  the 
bailifB  make  but  one  bailiff,  as  in  the  other  cafe  all  the  defendants 
make  but  one  executor. 

(2)  See4and  jAniLC.  16.  35.   51.  loc.    a  U.  Ray.  8c 3.     Cartfc. 

(f)  See  %  U.  Ray.  788.  and  the  cafe  of  124. 

$tone  V.  Forfyth,  Doof  1.  709,  notis.  (*)  Vi4e  48  Edw.  3.  pi.  10..    Cro.  Car. 

(i)  Salk.  a.  Comk  31.  86.   7  Mod.  534. 
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♦  DoLBiN  Juftice.  Judgment  ought  to  be  affirmed.     Infant  cxe-         ^^^^^ 
cutor  can  neither  fue  nor  be  fued  by  attorney,  but  here  they  are       Bowiri. 
but  one  bailiff,  and  judgment  is  for  them ;  1  think  the  flatute  of  «  r  ^^^  1 
ti  Jac.  I.  c   13.  hath  helped  it  too. '  It  is  true,  it  is  not  within  the  .   ' 

words ;  for  there  it  is  thus  **  Where  the  plaintifF  doth  recover  by 
**  vcrdiS;"  now  here  the  avowant  is  plaintifF,  and  though  there  be 
a  non-fuit  upon  full  evidence,  I  tbinic  it  is  within  the  equity  of  the 
ftatute ;  the  defign  of  the  (latute  was  where  the  caufe  was  tried,  I  think 
he  is  within  it,  efpecially  where  damages  and  cofts  are  recovered : 
methinks  he  is  more  properly  a  plaintifF  than  he  that  brings  the  re- 
plevin, for  he  begins  the  fuit  by  diflrefs,  and  he  has  a  <verdid  for 
damages  upon  his  adverfaries  non-fuit  after  evidence. 

Holt  Chief  yuftice,  ITiat  this  is  not  affignable  for  error ;  though 
I  think  nothing  of  its  being  in  right  of  another  and  joined  with 
others,  for  though  he  does  a<5l  in  the  right  of  another,  yet  if 
he  do  mifcarry,  damages  are  to  be  recovered  of  his  own  proper 
eftate,  and  therefore  he  is  liable  to  the  fame  damage  in  this  cafe, 
as  in  any  other:  fo  if  infant  fole  defendant  executor,  appear  by 
attorney  it  is  ilj,  if  judgment  be  againft  him.  Infant  executor  re- 
leafes  without  receiving  the  debt,  it  is  void,  RuffePs  cafe,  (f)  A 
mifcarriage  is  as  fatal  to  him  and  works  a  devaftavit,  Cro,  Jac.  442. 
He  charges  himfblf  dire31y  if  he  mifplead  \  then  tlie  joining  of 
odiers  niakes  no  diflin^lion;  the  complaint  is  that  he  and  others 
took  the  plaintilF's  cattle  unjuftly,  now  fhall  the  infant  fufFer  by 
the  £iult  of  others  ?  for  perhaps  the  infant  was  not  refponfible,  and 
if  he  had  his  guardian  perhaps  he  would  not  join  with  them,  he 
would  infill  on  fome  other  plea,  as  mn  cepiu  Befides,  the  cafe 
of  an  executor  doth  not  come  nigh  this  \  for  there  though  they  be 
feveral,  they  muft  all  join,  there  is  a  necefSty  for  them  all  to  join, 
and  therefore  one  attorney  will  ferve  for  all,  but  here  it  is  other- 
wife  \  here  is  no  neceflity  for  them  to  join  or  to  be  joined :  an 
infant  is  compellable  to  attorn  in  a  quid  juris  ciamatj  yet  he  may 
diiavow  his  attornment  when  of  age :  in  cafe  of  executorfhip  he 
muft  join  :  but  yet  I  think  it  not  aflignable  for  error  5  for  it  was  a 
matter  which  the  plaintifFs  might  have  taken  exception  to,  by  plea 
to  the  avowry :  in  all  cafes  where  a  man  hath  time  to  take  his 
exception  to  a  particular  matter,  and  lapfes  his  time,  and  goes  to  the 
trial  of  the  caufe,  he  fti.ill  never  have  advantage  of  that  by  error  j 
this  might  have  been  pleaded  in  abatement  of  the  avowry,  out  here 
he  admitting  him  thus  to  appear  and  anfwer  it,  s^mits  the  conu- 
fance  *  to  be  good  and  well  made:  fuppofe  a  fem^^  covert  bring  *  [  17 1  J 
an  aAion  as  a  feme  file  againft  a  man,  and  the  defendant  pleads  in  bar  i 
he  (hall  never  affic;n  this  tor  error  :  if  fbe  make  an  attorney,  this 
will  not  be  affigned  for  error,  {g)  There  is  againft  me  the  cafe  of 
Digbton  V.  Bartholomew  (ift),  diere  this  error  was  affigned,  but  the 
fiune  book  of  the  cafe  of  Bade  v.  Starky  (ij,  is  contrary,  for  there 

(/)  5  Co.  17.  Moorey  146.     i  Leon,  {g)  Roll.  Abr.  781. 

193.    4  Leon,  44.    I  And.  177.  Godolp.  {b)  Cro.  Elu.  778.  853.  881.  Vdv.i, 

IQ^.  (i)  Cro.  £lis.  541.    Codoiph.  106. 

T.-i  Ms  1$ 
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CoA»  is  no  dilFerence  between  an  infant  in  his  own  right  and  as  exe- 
BowLxi;  cwto^  >  ^c  reafon  of  Start/ s  cole  was,  diat  there  was  judgment 
and  no  advantage  taken  of  it.  The  cafe  of  Rew  v.  Long  (i),  is 
alfo  againft  me,  but  then  the  Exchequer  Chamber  was  grafpiog 
at  errors  in  fa£t  (but  that  cafe  has  been  overthrown  (ince,  for  no 
errors  in  fad  are  examinable  there  (/),  and  this  inclined  tHem  to 
hold  at  that  time,  that  this  was  aifignable  for  error.  They  agreed 
the  matter  of  his  own  or  another's  right  to  be  nothing :  infancy  is 
a  perfonal  privilege,  and  none  fhall  take  advantage  of  it  but  he 
himfelf.  [m)  And  it  feems  hard  that  a  ftranger  (hall  take  advan- 
tage of  it  Then  for  me  there  is  48  Edw.  3.  Wafle  a^nft  a 
euardian,  and  pending  the  plea  he  (hews  that  the  piaintiflF  was  an 
m&nt ;  and  refolved  that  they  could  not  take  notice  of  it,  becaufe 
he  had  not  taken  advantage  of  it  by  plea  at  firfl :  fo  when  there 
is  a  man  of  age  appears  by  guardian,  and  the  other  par^  admits 
him  fo  to  appear,  he  is  thereby  concluded,  becaufe  he  nath  ad- 
mitted him  fo  to  appear :  fo  is  the  17  Ed*  3.  pL  70.  And  therefore 
judgment  muft  be  affirmed. 

\k^  Cro.  Jac  5.  %  Term  Rep.  87.    U.  Ray.  1403. 

3  Salk.  146.    Stnu  z«7.  144.  6o6.  («)  3  Mod.  a^8     3  Bac.  Abr.  1^1^ 
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The  Third  of  William  and  Mary, 

I  N 

THE     KING'S     BENCH- 


Sir  John  Holt,  Knf.  Chief  Jujltce^ 

Sir  William  Dolben,  Knt. 
Sir  William  Gre( 
Sir  Giles  Eyres, 

Sir  George  Treby,  Knf,  Attorney  General 
Sir  John  Somerj,  Knt,  Solicitqr  General, 


OLBEN,  Knt.    "J 
lEGORY,  Knt.  \jujlices. 
s,  Knt.  J 


Shatter  and  bis  Wife  againft  Friend,  r  j^fc  i  ^  j^ 

See  this  Cafe  ante j  page  158, 

NOW  this  term  the  Court  delivered  their  opinions  yi-  in  i  fuit  in  tho 

riatinh  Spiritual  Court 

for  a  legacy,  if 

Eyre  Ju/iice.    The  prohibition  is  well  granted,    I  admit  that  the  Court  refuf^i 

where  the  eccUfiaJiical  court  proceeds  in  a  matter  merely  fpiritual  SJ^fbySnc' 

though  their  prcTceedings  be  contrary  to  the  common  law,  yet  no  wicnefs,  a^r». 

prohibition  lies*     The  cafes  ot"  Cbaaron  v.  Harris  la)^  Brwmv^  *i*irw»  Ml  go^ 

IVentwortb  (i),  Roberfs  cafe  (f),  Baqualv.  Stokes  (d),  and  2  /«/?,  has"ttier 

6o8.  go  upon  the  diftin£t^on  between  the  furmife  of  having  but  s.  c.  Ante^icS. 

S.  C.  Comb.  160.    S.  C.  1  Salk.  547.    S,  C.  Carth.  14a.  s' C.  Ho^'y^v 

{0)  Koy  IS*  {()  11  Co.  65. 

(^}  1  lUlU  Abr.  30<^  {d]  Cro.  Ill».  8S. 

M  4  «QQ 
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Shatter      ©nc  witncfs  to  prove,  and  the  courts  didllowing  of  one  witnefi. 

FRii'ifD.  ^"^  ^  think  a  prohibition  ought  to  go,  becaufe  they  have  diikl* 
lowed  the  proof  by  one  wicnefs  of  a  temporal  matter,  but  ^s  ii 
only  incident  to  a  matter  within  their  jurifdi£lion.  He  eited 
Hut.  22*  Hob.  147.  188.  Moore  ^l  I.  907.  Popb.  59.  3  Cro. 
88.  666.  Teh.  92.  Cowp,  424.  Richardfon  v.  Dijiorougb^  2  Rolb 
Jbr.  300.  And  if  the  law  were  otherwife  it  would  be  a  great  in- 
convenience to  executors  and  adminiftrators ;  for  upon  an  appeal 
the  party  would  be  remedilefs ;  and  as  to  that  of  after  fentence ;  it 
was  granted  after  fentence  in  Moore  907.  and  Cro.  E/tz.  88.  Sag* 
nalv.  Stokes. 

Gregory  ^uftlcey  for  the  prohibition.  One  witnefs  is  fufficient 
to  charge  him  at  common  law,  and  if  one  witnefs  (hould  not  be  ad- 
mitted to  prove  payment,  it  would  be  a  great  inconvenience. 

^  [  '73  ]  •  DoLBiN  Juftice  for  the  prohibition,  that  it  ought  rather  to  be 
after  fentence  than  before,  for  then  it  is  that  it  appears  that  they 
have  difallowed  the  proof.  It  is  the  mod  rational  thing  in  the 
world,  that  a  prohibition  fliouid  go,  for  this  is  a  mere  temporal 
thing,  and  then  they  ought  to  proceed  according  to  common  law: 
fufficient  proof  or  not  is  the  cooigion  cafe  of  all  mankind  that  are  or 
Ihall  be  executors  or  adminiftrators. 

Holt  Chief  Juftice  for  the  prohibition,  and  that  he  doubted  it 
at  firft,  becaufe  he  thought  upon  appeal  they  would  themfelves  have 
relieved  a?ainft  the  diiallowance  .of  any  fuch  proof,  but  he  found 
they  all  inhiled  on  it,  that  one  witnefs  was  never  allowable  though 
of  never  fo  much  credit :  whereas  proof  by  one  witnefs  is  fufficient 
In  our  law.  That  this  is  a  temporal  matter,  and  then  they  ought 
to  go  according  to  our  law.  If  it  be  for  a  revocation,  one  witnefs 
is  enough,  Tetv.  11.  and  the  Co.  Lit.  6.  is  a  particular  cafe;  but 
if  there  be  a  trial  of  a  challenge,  one  witnefs  is  enough  by  our  law, 
and  fo  it  is  in  the  cafe  of  a  fummons,  Fitzh.  N>  B.  97.  23  or  33 
Hen.  6.  8.  it  is  de  confuetud*  regnij  that  they  have  conufance  of 
thefe  matters,  Linwood  1 74.  and  therefore  they  muft  proceed  according 
to  our  law.  In  cafq  of  tythes,  their  law  requires  notice  to  the  par* 
(on,  but  our  law  requires  no  fuch  thing.  2  Rolls  Jbr.  302.  He 
alfo  obferved  that  the  refoluticn  in  %  Infl.  608.  of  all  the  judges  was 
Eai^er  Term,  4  Jac.  2.  and  yet  in  the  very  next  term,  in  Trinity, 
the  4  Jac.  2.  the  cafe  of  hrown  v.  Wtntworth^  Tilv.  92.  a  pro* 
hibition  was  granted. 

And  fo  I  think  this  point  is  fettled  though  no  anfwer  made  to  the 
conceffion  of  all  the  judges,  only  that  fomc  of  them  broke  it  the  next 
term. 
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Bachurfl:  againjl  Clinkard.  Cafe  129. 

O  ASE  againft  the  defendant  as  (heriff  of  Kenty  reciting  a  judg-  f^*^-^?* 

ment  at  the  plaintift's  fuit  againft  WtUiam  Dyke,  for  four  hun-  *^ ",  JJJ^ 
dred  pounds,  and  ^  fieri  facias  thereon  delivered  to  the  iherifF,  that  partjien»che 
though  Dyh  had  divers  goods  and  chattels,  yet  he  had  negleSed  to  JfJ^^*** 
feize  them,  and  made  a  falte  return  of  nuila  bona.  On  not  guilty  plead-  j^j'^  propertrj 
edj  on  a  trial  before  the  Lord  Chief  Justice  Holt,  the  cafe  was  but  he  caaoaiir 
thus.    Dykcy  Brawny  and  others  were  partners  of  feveral  fums  of  ^'  tl>eAareW 
great  value.     Brovun  being  indebted,  z  fieri  facias  was  fued  againft  Ji^m^tbewat 
him,  and  thereon  thefe  goods  were  all  feized,  and  in  the  (herifPs  iflued. 
cuftody,  and  confequently  *  not  liable  to  the  plaintifF^s  execution :  $.  c.  Holt,  h^y 
held  by  Holt  Chief  JuJUcty  that  being  once  feized  and  in  cuftody  i  Salk.  39a. 
of  law  they  could  not  bfc  feized  again  by  the  (ame  or  another  flieriiF,  ^^^^* 
and  if  they  were  fold  thereon,  fuch  bargain  would  be  void.     Held  ,rMlf.'|jc_ 
-alfo,  that  though  they  had  joint  and  undivided  interefts^  yet  only  the  2 1^*  Ray.  S71. 
(hare  or  part  of  Brawny  and  no  more  could  be  feized  upon  the  exe-  *  ^*^  ^^'  '^t* 
cution  againft  Brown* s  goods,  and  confequently  Dyke  had  goods,  -Dm^^u^Jt^^ 
and  fo  the  return  was  fal(e,  and  we  had  a  verdi&  and  judgment  for  Cook  B.  ^. 
two  hundred  pounds,  being  the  value  of  our  debt.  ^?ir  Wm 

KoTE,  Bodi  thefe  points  were  refolvcd  In  court  the  day  before  4^*2iwfliaL 
by  him  in  his  argument,  in  the  cafe  of  Etkins  v.  Wejierney  and 
not  denied  by  an^  of  the  judges*    And  I  faw  Chief  Justics    #  f  xyj  1 
PoLt£XF£N's   opmion  under  his  hand  upon  this  occafion,   that 
on  execution  againft  one  partner's  goods,  only  his  fhare  or  part  is 
liable,  {a) 

(«)  See  Hcydcn  ▼.  Heydeo,  i  Salk.  39ft.  v.  Harwood,  in  Chancery  17479  cited  by 

Pope  T.  HaoMn,  Comb.  217.    Jackey  v.  Lord  Mamspikld  io  the  caTe  of  Fox  v. 

Botler»  X  Ld.  Raym.  871.    Edtc  ▼.  Davif-  Hanbuiy,  449. 
(iis^  Dm^.  65O1  651  •  aad  the  cafe  of  Skip 


Buxton  againfl  Home.  Cafe  ijOb 

r\  E  BT  on  a  judgment.  The  defendant  pleads  that  he  was  taken  if,  flieriff  per- 
^  in  execution,  and  voluntarily  permitted  to  efcape,  and  the  plain*  mic  a  ^nkmt^ 
dffconfented  to  it.  {a)  The  plaintiff  replies,  that  he  did  notconfent,  ff^l^'^ 
ft  hoc  petit  quod  inquiratur  per  patriam.  The  defendant  demurs,  agaioii  b!m,  or 
The  pkuntifT  joins«  the  pUinriff 

may  have  t^fdn 
faaat  fusn  nteaitkBem  sm  againft  the  prifoner.-  S.  C.  Poft.  249.     S.  C.  Holt.  279.     Ante,  70. 

I  Vent;  169.     Carter  2 1  a.    2  Jones  21.     Lur.  1266.     i  Salk.  271.     Bdraes  373.    2  Leon  219.  2  ModL 
136.    L4.  Ray.  7SS.  927.  1028.    6  Mod.  78.    2  Salk.  626.    2Stra.90i.    Cau  T.  T.  22. 

(«)  By  8  ft  9  Will.  3*  c.  27.  If  a  pri-  may  retake  him  by  Ca.  Sa»  or  fue  out 
feaer  la  execution  in  the  MariBalfea  or  any  other  execution  againft  him,  as  if  ncfcr 
Fleet  dcapc  by  any  ncaoi^  fbt  fltmtif     ul  cuftody.    See  alfo  i  Ann.  c,  6. 

I  did 
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BviTON  I  did  oBtr  to  argue  it  for  the  defendant,  but  having  begun  and 

HoMi.        opened  the  record  as  before,  was  ftc^t  by 

DoLBiN  Jujiuiy  diat  it  was  a  plain  fettled  point;  and  to  that 
the  reft  concurred,  that  thi  Jheriff  czxtDiOtXaik!^  him  again.  But 
againft  the  party  plaintiff  it  is  no  bar. 

And  Holt  Chief  Juftice  (aid,  an  a6Hon  of  debt  did  lie  though 
perhaps  not  afcirefuias.  ^are  if  any  difference  between  dtbt  and 
fiire  facias  quoad  hoc. 

So  THEY  ALL  gave  rule  for  judgment  for  the  plaintiff  without 
hearing  any  argument,  which  was  intended  as  follows. 

It  a  prironer  The  PLAINTIFF  Ought  to  fue  tbtfiitrig'zxA  not  ibepartf.     The 

j£*5^if  of  S!i      plaintiff  is  at  no  lofe,  for  he  hath  his  remedy  againft  the  flieriff ;  the 
Ibeiiff  and  the    ^^b^  1$  ^  it  Were  transferred ;  the  (heriff  is  anfwerable  in  debt,  and 
pUinttir  J  either   he  is  now  become  debiur  ex  deli£i»  (r),  and  there  is  no  r^on  why 
t/^.  If  with   ^^  f^o\M  have  two  remedies ;  and  by  this  error  of  the  flieriff  he 
the pamiiSoii     hath  bettered  his  remedy;  he  tnifted  the  iheriff  with  die  cuflody  of 
td  the  iherifi;      him ;  and  there  *  is  no  reafon  if  he  be  once  difcharged  why  he 
^mlkchiml^  ihould  be  liable  without  a  new  contraft  j  this  is  neither  a  negligent 
'    nor  a  permiffive  efcape,  but  a  voluntary  one.    The  books  make  a 
L   '75  J    great  difference  between  voluntary  and  permiffive  efcapes.     Suppofe 
he  recover  in  his  adlion  againft  us,  yet  he  may  have  debt  againft 
the  flieriff  upon  the  efcape,  who  is  anfwerable ;  and  fo  is  the  cafe  of 
Offley  V,  Payne,  (d)    In  aSion  on  the  cafe  by  the  flieriff  againft  the 
pnfoner  for  an  efcape,  he  pleads  that  the  original  plaintiff  had  fued, 
recovered,  and  received  £itisfadion,  and  that  acknowledged  upon  re- 
cord.    There  is  both  reafon  and  authority  for  me,  and  neither 
againft  me,  as  I  hope  to  evince.  In  the  cafe  of  Linacre  v.  Rhode^  {e) 
Linacre*s  body  was  taken  in  execution  on  a  ftatute ;  die  flieriff 
voluntarily  let  him  at  large,  and  afterwards  the  conufee  fued  exe- 
cution of  his  land,  and  an  audita  querela  brought  by  the  conufor, 
and  argued  ftrondy  that  the  execution  was  entire,  and  aU  di(^ 
charged :  but  refoived  per  Curiam  that  execution  might  be  fued 
of  lands  and  goods,  but  not  of  his  body.     And  agreed  in  arguing 
that  cafe  by  the  counfel  of  the  other  fide,  that  if  B.  be  taken  in 
execution,  and  voluntarily  permitted  to  efcape,  that  B.  is  fully  dif- 
charged, though  it  be  by  a£t  of  the  party,  for  the  plaintiff  ham  had 
a  full  execution.     In  the  14  Hen.  7.  i  Bro.  tit.  **  Efcape**  2.  in  the 
King's  Bench  per  omnes.     If  a  man  whofe  body  is  in  execution 
efcape,  the  plaintiff  hath  no  remedy  but  aeainft  the  gader.     In 
Bro.  *«  Novel  Cafesy*  5  Edw.  6.  fe6l.  412.     Debt  on  efcape  againft 
^  flieriff;  he  pleads  that  a  former  flieriff  had  the  party  in  execution 
and  willingly  permitted  him  to  efcape,  that  afterwards  he  retook 
him  and  imprifoned  him,  and  then  die  defendant  was  made  fli^iff, 
and  permitted  him  to  efcape;  and  held  a  good  plea;  for  being  once 
permitted  to  efcape  the  fecond  imprifonment  was  not  in  cxecutioQ 

(r)  I  Leon  73.   Hob.  »oi.  2  Bac.  Abr«  (/)  i  I«eon.  237. 

»39*  M^*  H^*    3  Com.  Dig.  1^5,  {«)  %  Leon  96.  pi.  |I7« 

for 
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far  die  party,  and  fo  b  Bro.  Efcape  +5.  In  Ridgeway^s  cafe^  3  &.  Buxtosi 
52.  Count  on  an  efcape ;  firefh  purfuit  pleaded  ;  refolved  that  if  he  Htuis. 
be  taken  on  a  frefli  purfuit,  he  (hall  be  in  execution  for  the  party 
though  out  of  his  view :  but  if  permitted  to  efcape  by  confcnt  of  Fcrrymaul*"  ^ 
the  ueriff  he  fball  be  for  ever  difcharged,  and  have  me  benefit  of  autc  70. 
it  And  the  reafbn  they  give  for  it  is  good ;  becaufe  in  the  iirft 
cak  he  (hall  not  take  advantage  df  his  ovirn  wrong ;  but  here  he 
ihall,  becaufe  of  the  confent :  in  the  cafe  of  Savage  v.  Beckham^ 
Moore  597.  Efcape  by  the  flierifF.  The  defendant  pleads  that  the 
gaoler  led  him  extra  ambttum  gaola  et  ultra  ripas  Sahrina,  And  *  *  [  '7^  ] 
held  ill,  becaufe  did  not  pofitively  and  dire£l]y  fay  that  he  volunta 
rily  permitted  him  to  efcape,  and  then  the  bar  had  been  good.  There 
the  flierifF  could  never  retake  him,  and  he  could  never  be  in  exe- 
cution for  the  plaintiff  if  retaken,  and  confequently  it  was  a  full 
execution  as  to  his  body,  and  confequently  his  body  is  difch-iried, 
whereat  it  is  otherwife  on  a  negligent  efcape.  The  cafe  of  mafon 
V,  Clayton  (/),  is  on  an  efcape  againfl  the  will  of  the  fh'erifF,  and 
fo  it  is  in  i  Rolls  Abr.  901.  The  cafe  of  Tremilian  v,  Roberts  in 
I  Rolls  Abr.  902.  is  on  motion  in  arrefl  of  judgment,  and  the  rea- 
fonof  that  zna  Alar^on* s  cafe  is  founded  on  an  untrue  reafon,  viz.  that 
the  party  fliall  not  take  advantage  of  his  own  wrong,  for  there  the 
party  was  guilty  of  no  ill,  and  no  reafon  the  fherifF  could  not  retake 
him  ;  he  did  what  he  lawfully  might,  and  for  any  thing  he  knew  to 
the  contrary  it  might  be  by  order  of  the  plaintiff,  fo  that  the  reafon 
fails  here*  In  Kelway  2.  It  was  a  doubt  if  an  efcape  againfl  the 
will  of  die  gaoler  if  there  could  be  a  new  execution ;  but  no  quef- 
don  then,  but  they  took  it,  if  with  the  will  of  the  gaoler  it  would 
not.  In  the  cafe  of  the  Jheriff  of  EJfex  (^),  it  was  held  he  could 
never  be  in  execution  again,  though  the  party  would  yield  it  to  him 
and  the  plaintiff*  will  allow  it,  becaufe  being  let  to  go  abroad  vo« 
luntarily  by  the  gaoler  the  execution  was  utterly  difcharged,  which 
was  according  to  the  cafe  in  Brook,  {h)  As  to  the  cafe  of  Ridley  v. 
Maxsl  (/),  that  was  contra  volunta t.  of  the  fherifF.  As  to  the  cafe 
of  f^n/ner  v.  Allen  (i),  that  was  becaufe  not  faid  voluntarily,  and 
fo  is  the  reafon  given  by  the  judges  in  that  book.  Execution  of  the 
body  lay  not  at  common  law,  but  is  given  by  the  flatute  as  the  befl 
and  moft  forcible  remedy ;  the  body  flands  as  a  fatisfa£tion  while 
die  party  is  alive.  When  the  plaintiff  took  him  in  execution  he  chofe 
this  as  his  beft  remedy.  He  could  not  but  forefee  that  the  (herifF 
might  fet  him  at  large;  it  was  his  own  folly  to  choofe  an  executio 
ca£ua.  The  plaintiff  is  not  a  perfeft  flranger  to  the  fherifF,  for 
he  hadi  trufled  the  fherifF  by  fuing  a  capias  ad  fatisfaciendum.  He 
might  have  fued  another  execution.  As  to  the  fherifF  being  a  poor 
man,  that  is  never  to  be  prefumed,  for  the  law  hath  provided  other- 
wife,  &c.  As  to  a  combination  poffible ;  no  man  furely  will  com- 
bine againfl  himfelf.  As  to  the  (herifF  dying,  ♦  the  party  might  *  [  177  J 
have  died,  and  fb  that  is  all  one ;  Philips  v.  Stone^  2  Leon  119.//. 
162.    Debt  upon  an  obligati(xi  per  vicecenu    Plea  that  it  was  given 

(/)  Cm.  Car.  »55.  (i)  3  Kell.  105. 

M  Hob.  a6x.  (i)  Carter  ax2. 

(t)  See  ante,  p.  175. 

while 
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BvsToir 
HoMg. 


See  2  Bac.  Akr» 

240. 
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while  in  cuftody  upon  retaking  after  an  efcape.     Held  exprefily  that 
if  efcaped  with  the  permiffion  of  the  gaoler,  the  execution  is  entirely 

£ne  and  extinguifhed,  and  the  party  at  whoTe  fuit  he  was  taken 
ill  never  refort  to  him  that  efcapeo,  but  fhall  hold  himfelf  to  the 
gaoler  for  his  remedy.  But  if  he  efcapes  of  his  own  wrong,  the 
gaoler  may  retake  him,  till  the  plaintiff  hath  made  his  eledion^  whe- 
ther he  will  fue  him  or  the  party.  In  the  declaration  the  plaintiff 
iaith  that  he  had  no  execution  on  the  judgment,  which  is  falfe* 

Thefe  fhort  notes  I  had  prepared ;  and  in  truth  when  I  demurred 
I  knew  not  of  the  judgment  in  die  cafe  of  jOanfon  v,  Butler  (/),  in 
the  time  of  Charles  the  Second,  whic^  is  true  law,  and  fettled^ 
that  an  efcape  againd  the  will  of  the  (hcrifl^  either  plaintiff  or  ihcriff 
may  retake.  On  efcape  with  confent  of  the  gaoler,  the  party  hath 
only  remedy  to  take,  not  the  (heriff;  if  with  confent  of  the  plaintiff, 
then  neither  plaintiff  nor  fheriff  can  retake  him,  though  debt  be  iui« 
iatisfied. 

(/)  Sid.  3J0. 


Cafe  I  ;i. 


The  Admiralty 
Court  may  de» 
crer,  not  only 
a  ihip  lying  in 
Barbour,  but 
alfo  her  faii^y 
ticlcle,  and 
/umicurey  to  be 
fold  for  the  pay. 
ment  of  the 
mariners  wages  \ 
but  if  a  perfon 
to  whom  the 
fails  were  pledg. 
cd  on  iandy  offer 
a  plea  to  the 
libel,  claiming 
property  in 
them,  and  the 
Court  refufe  to 
receive  the  plea, 

0  frchihttion 
Aall  go. 

S.C.Carth.x66. 
S.  C.  Holt.  650. 

1  Roll.  Abr. 
C29.  531. 
Hob.  212. 

1  Vent.  174, 
308. 

2  Brownl.  ii. 
4lnft'.  154. 
Bunb.  121. 

2  Saund.  260.  I 


[178] 


Edmonfon  againji  Walker. 

PROHIBITION.  The  defendant  fTalker  libels  in  the 
*^  Admiralty  Court  as  executor  to  her  hufband  Niehemiab 
fValker^  late  matter  of  the  (hip  Parlarmitan  alias  Henfrn^  and 
the  (hip  and  apparel,  and  hath  the  fame  decreed  to  be  (old  for  pay- 
ment of  the  laid  mafter  and  the  feamens  wages.  Then  (he  by  a 
fupplemental  libel  furmifes  Edmonfon  to  be  in  pofleffion  of  certain 
fails  belonging  to  the  faid  (hip,  which  by  the  (aid  decree  were  to  be 
fold,  and  the  mid  Edmonfan  to  have  been  admoni(hed  to  render  an 
account  of  the  particulars  thereof,  and  to  deliver  them  to  J^bn  Cheek 
xht  marfhal  of  that  court,  that  they  might  be  fold  according  to  the 
decree.  But  Edfnonfon  hath  neither  given  an  account  nor  delivered 
the  fails,  and  therefore  prayed  that  he  might  be  attached  denec^  t^c. 
That  Edmonfon  did  tender  an  account  then  of  their  main  fails,  two 
fore-fails,  &c.  and  decreed  to  be  attached  until  be  had  delivered 
them. 

The  plaintiff  fugge(Vs  the  flatute  of  Richard  [a)  and  that  the 
admiralty  had  nothing  to  do  with  land  affairs,  and  that  all  pleas  of 
trefpafs,  cafe,  &c.  were  pertaining  to  the  courts  of  the  common 
law.  That  one  Taylor  formerly  mailer  of  *  the  (aid  (hip^  and  owner 
of  the  faid  fails  was  indebted  to  the  plaintiff  in  eigh^  pounds  for  the 
faid  fails  -and  other  fails  of  him  bought  at  Stebney :  diat  being  fo 
indebted  he  did  afrerwards  at  the  fame  pari(h  deliver  the  (aid  wils 
in  the  libel  mentioned  to  him  as  a  pledge  for  the  debt  afore(aid,  to 
be  detained  quoufque  the  faid  debt  was  fatisfied.  That  he  was  not 
yet  fatisfied,  that  he  detained  them,  viz.  at  the  parUh  a(brefiud. 
Sid. 367.  I  Lev.  243.  Dougl.  614.  Cowp.  424.    %  Term  Rep.  649.  4TeRBRep.  jts. 


{a)  1 3  Rich.  2.  c.  5.  and  1 5  Rich.  2.  c  3.    See  aUb  l  Hca.  4.  o  « x. 


Upoa 
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Upon  this  fuggeftion  I  moved  for  a  prohibition,  for  that  the  Edmohsom 
Admiralty  had  nothing  to  do  therewith,  becaufe  our  poileffion  and  ^  ^' 
detainer  was  at  land }  and  befides  we  had  property  veiled  in  us  at  ^^'^**- 
land ;  and  if  we  had  none,  yet  the  tort  which  we  were  guilty  of, 
was  at  land,  and  therefore  determinable  only  at  common  law :  the 
reafbn  why  wreck  is  determinable  at  law,  is  Decaufe  it  is  always  caft 
upon  the  land,  {h)  Where  part  is  triable  at  common  law,  and 
part  by  the  admiral  law  the  common  law  (hall  be  preferred,  (c)  If 
a  man  take  a  mad  floating  at  fea,  and  draw  it  to  land  claiming  ad- 
miral junfdi<^ion,  z&ion  lies  not  againft  him  for  this  in  the  admi- 
ralty, but  at  common  law,  becaufe  the  tort  was  at  land,  (d)  Owner 
.fends  a  fliip  to  the  Indies  to  merchandize ;  it  commits  piracy  j  and 
when  it  returns  to  the  Thames  the  admiralty  condemns  her :  after 
that  die  owner  takes  away  the  fails  and  tackling,  and  he  is  fued  in 
the  admiralty ;  a  prohibition  lies,  which  is  almoft  our  cafe :  for 
here  was  a  cuftind' wrong.  And  as  to  the  cafe  of  piracy  and  fale 
afterwards  at  land,  there  the  pirate  never  had  property,  and  the 
fale  at  land  was  dependant  on  the  taking.  Here  die  proprietor  was 
poiFefled  antecedent  to  any  fuit,  and  the  fails  not  liable  till  condem- 
nation ;  for  if  the  (hip  had  been  fold  at  land  before  fuch  fuit  a  pro- 
hibition (hould  have  gone,  and  fo  It  hath  been  on  my  motion  in  the 
cafe  of  Hoar  v.  dementi  Hill.  35  and  36  Car.  2.  (e)  l^iolet  v. 
Plame.  (/)  And  Cro.  Jac.  514.  is  exprefs,  that  a  (hip  lying  at 
anchor  is  not  within  their  jurifdidtion  \  and  the  cafe  of  Meuxin  v. 
Penjilvanian  is  the  fame.  In  the  cafe  of  Letgb  v.  Burlingy  Owen 
102.  mailer  of  a  (hip  buys  fails  and  other  things,  and  deli- 
vered on  board,  not  within  their  jurifdidlion:  if  the  owner 
fell  her  and  furniture,  and  then  run  away,  and  then  fuit  is  in 
admiralty  for  (ails  delivered  a  prohibition  lies.  If  tackle  be  bought 
at  land  for  (hip,  and  fuit  in  admiralty  for  it,  a  prohibition  lies.  Here 
the  (ails  are  fevered,  and  not  part  of  the  (hip  •  when  they  are  on  •  [  *I79  ] 
Ihore.  It  is  but  a  device  to  fue  for  the  (hip,  and  then  to  get  the  (ails 
as  appurtenances :  the  fuit  for  mariners  wages  is  of  their  jurifdic- 
tion  but  by  fuiFerance,  and  fo  was  it  held  by  Wyndham,  3  KebU 
712;  It  is  only  by  permiilion  Tor  the  help  of  trade ;  for  diey  may 
fue  at  land :  here  is  property  claimed  and  wrong  done  (if  any)  at 
land. 

Holt  Chief  Juftice.  Mariners  wages  are  within  their  jurifdic- 
don.  They  may  fell  the  (hip,  and  the  fails  and  tackle  are  part  of 
it,  and  remain  part  of  it  when  they  are  on  (hore.  The  (hip  itfelf 
is  at  land  when  in  harbour,  it  is  infra  corf  com\  and  therefore 
that  is  no  caufe  for  a  prohibinon.  And  as  to  the  cafes  of  trefpafs 
done  infra  com\  it  is  true  they  are  out  of  the  jurifdi£don,  but  here, 
is  only  a  condemnadon  of  it,  as  an  acceiTary  or  appurtenance.  And 
as  to  the  prooerty  they  will  and  muft  allow  it,  if  you  come  in  and 
plead  it,  if  otfaerwife  we  will  prohibit  them. 


{h)  %  Xaft.  t6S.  Hildebnin*8  caicy  HUary  Tens,  13  Jac.  1, 

{c)  »  Co.  79.  4 I0II.  14a.  and  lee  Capp*i      in  B.  R.  i  RoT'     " 
ca&y  %  RolL  Rep.  49%.  493.  («)  %  Show. 


{c)  »  Co.  79.  4 I0II.  14a.  and  lee  Capp*i      in  B.  R.  i  Roll.  285. 

it,  %  RolL  Rep.  49«.  493.  («)  %  Show.  338. 

{i)  The  Mayor    of  Harwich*!  cafe,  (/)  1  Roll.  Rep.  49.  Moor  891.    Cro, 


tRoU'  Abr.  j33,    t  Dan.  Aon  970.  and      Jac.  514* 

Then 
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TrohiUtjon  Then  I  altered  my  Tuggeftion  and  alledged  an  offer  of  plea  daim«- 

kifLm  iwirt      *"8  property  and  refufid  cl  the  [Jea,  and  had  a  prohibition. 

vefule  a  plea  claiming  property. 


The  Admiralty 
Court  will  not 
admit  a  claim  of 
property  until 
the  property  is 
Icou^t  in* 


Note,  Their  courfe  is  not  to  receive  a  pica  unlefs  we  bring  the 
iails  into  court,  1.  e.  into  the  cuftody  of  the  officer,  and  then  they 
will  admit  a  claim  and  conteft  of  property* 

And  in  truth  £bat  was  the  reafon  of  their  refufing  any  plea  m  our 
cafe;  but  now,  affidavit  being  genera],  no  notice  was  taken  by  the 
other  fide  of  that  difference  of  dieir  court. 


Cafe  1 31* 

A  declaration 
in  trefpaft  that 
the  defendant! 
%ti  a  Mrmiihroke 
and  entered  a 

iupt  AND 

ALIO  took  and 
carried  away 

goods,  Mwd  COM' 

verted  thtm  to 
their  own  ufe» 
lAND  ALSO  af- 
iaulted  and 
threatened  the 
fiiilors,  AND 
ALSO  detained 
the  m  after  ^r 
fmod  the  ihip 
could  not  pro- 
ceed on  her 
voyage  by  which 
be  loft  the  pro- 
fits et  aiia  cmT' 
mUf  tec.  is  good 
after  verdid. 


Clayton  againft  Coatfworth. 


[  180 


rjECLARATION  in  trefpafs  for  that  the  defendant  together 
with  A.  B.  on  the  thirtieth  of  March,  in  the  fecond  year,  &c. 
vi  et  armis  a  certain  (hip  belonging  to  the  plaintiff  caUed  The 
William  and  Deborah,  at.  >  .tUen  loaded  with  divers  coods  of 
the  plaintiffs yr^;^/7  et  intravity  and  the  cabin  of  the  fame  fnip  then 
and  there  divulfit  et  dtripuity  nee  non  bona  et  catalloy  ¥iz.  ducetU* 
Kbrar^  plumbly  Uc.  did  take  and  carry  away,  and  to  their  own  u(e 
did  convert  and  difpofe,  and  alfo  on  the  mariners  of  the  £ud  ihip  be- 
longing Ijeing  the  fervants  of  the  plaintiff  did  then  make  an  aflault, 
and  to  the  faid  mariners  tales  minas  de  vita  et  imprifinament\  then 
and  there  impofuit^  and  them  with  injuries,  viz-  aflaults  and  aflfrays 
adtunc  et  ibidem  affecit^  that  they  could  not  go  their  voyage  for  two 
days ;  and  one  of  the  laid  marmers,  viz.  the  mailer  aid  then  and 
there  imprifon  and  detain  by  two  days,  per  quod  the  fliip  could  not 
proceed  in  the  voyage  ♦  for  feventeen  weeks,  per  quod  he  loft  the 
profits  of  his  goods,  et  aP  enormia^  Cff r.  contra  pacem^  ^c. 

The  defendant  pleaded  not  guilty,  and  verdi(^  for  the  plaindiFand 
fort/pounds  damages. 

]  I  MOVED  in  arreft  of  judgment,  that  here  was  cafe  and  trefpafs 
joined  \  both  trefpafs  vi  et  armisy  trover,  converiion,  and  fecial  cafe 
all  jumbled  in  one  count. 

Sed  non  allocatur  PER  Curiam,  for  that  it  is  only  an  aggrava- 
tion^ and  in  the  regifler  are  abundance  of  precedents  of  that  nature. 


Trefpais  for 
Ukinggtodt, 
and  thraatening 
the  failort  fo  u 
the  ihip  swd 
gotds  could  not 
goy  &c.  is  not 
icpugnaac* 


Second  exception.  It  is  repugnant,  becaufe  he  lays  we  took 
and  carried  the  goods,  &c.  and  yet  threatened  the  feamen  fo  that  the 
(hip  and  goods  could  not  go,  &c.  and  they  cannot  be  intended  dif- 
ferent, goods,  &c. 


Answered  that  the  latter  vras  only  an  aggravation. 


Thik© 
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Third  exception.    That  there  was  no  venue  laid  where  the  intrefpafsfor 
goods  were  taken  away }  and  this  cannot  be  coupled,  for  it  is  as  a  breaking  and 
diftina  count     The  defendant  might  have  been  found  guilty  of  l^jf^*"^!.**  ^ 
this  part  and  not  guilty  of  the  breaking,  &c.  In  the  cafe  of  Danett  v.  taking  fuch 
CoUingden^  Mich.  33  Car.  2.  in  this  court  [a)  on  Mr.  Holt's  motion  v*^  the  nee 
in  arreft  of  judgment  in  trefpafs  for  taking  averia  querentisy  viz.  J?§  ^^ilfXa 
unuM  equum,  et  unam  equam^  necnon  unum  galerum :  held  ill,  becaufe  ^,m  for^the 
it  lays  no  property  in  the  hat.  breaking,  with 

^  *-     «-      ^  thechargpof      . 

But  PER  Curiam  the  mcnon  though  it  did  couple  them,  yet  it  taking  the  goods, 
could  not  be  called  in  averia :  but  in  the  prefent  cafe  the  mcnon  *^*^* 
couples  all,  and  it  is  but  one  fentence,  fo  that  it  is  well  enough,  afiber 
a  verdi^  for  the  mcnon  is  copulative,  &c. 

And  b  judgment  for  the  plaintiff. 

(tf)  1  Show.  395. 

The  King  againft  Bill  and  others.  Cafe  133* 

Trinity  Term^  a  William  and  Marjy  Roll  650. 

TpHE  defendants  were  prefcnted  in  the  Crown  Office  for  a  Theflieriffom- 

re/cm  of  a  coach  and  harnefs,  returned  upon  ^Jieri  facias^  and,  not  return  a 
upon  appearance  of  the  parties,  the  return  was  quamed  and  they  dif-  ^ff^  ^  »>" 
charged,  becaufe  not  good  on  z  fieri  facias^  •'''''''  * 

%  RoU.  Abr.  456.    Dyer,  241 .    a.  Term  Rep.  155; 


Tamlin 
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Cafe  134.  ♦  Tamlin  againft  Hamlin. 

•  [  i8i  ]  • 

To  call  another    /^  ASE  for  flandcr.    The  declaration  ftates  that  the  plaintiff  ynA 
«  cbMri'iT""**  *  8^^  ^"^  faithful  fiibjeS  of  their  majefties,  and  as  (iich  good 

«•  Lme^anda  ^^  faithfui  fubjed  of  theic  majefties^  and  of  the  late  king  James, 
«  rogue  to  &c.  fixxn  his  nativity  had  been:  bimfelf  free  from  all  faults,  and 
•»bTOV|  if  not  gQ^  money  and  credit  by  fuch  his  behaviour)  the  defendant  to  fcan^ 
ddize  him,  faid  to  his  fervant,  ^  Your  mafter  is  a  couzening 
1  Sid.  35. 4S.  ^  cheating  knave,  and  a  rogue  to  boot,  and  couzened  and  cheated 
1  Roll.  Abr.  <c  all  the  pari(h,  (quandam  par*  de  Withicombe  inntundo)  and 
S*i.^!li.  **  ^  perfons  he  deals  with."     By  colour  of  yriiich  virords  he  is 

Stra.  304.         danmined  in  his  credit,  5rc.  ad  damnum^  tec. 

I  Com.  Dig» 

189.  On  <<  not  guilty"  (deadcd,  verdi£l  for  the  plaintiE 

As  mfam  nuft        I  MOVED  in  arre({  of  judgment; 

fait  hjnsT^ 

Sam,  First,  That  upon  their  own  (hewing  he  was  an  infanty  for  he 

5  Com.  Dig.  &y^  ^  ^  fubjedt  of  their  majeflies,  and  king  James,  from  his  birth, 

rieadcr(2C.  i.)  &c.  and  it  is  well  known  when  his  reign  began  that  he  could  not 

i*  G  '  >  ^  feven  years  of  age,  and  yet  the  bill  is  brought  by  attorney. 
C*w.ii.)(3L.  13.) 

Slander  tending  SECONDLY,  That  the  words  are  not  a^onable  being  fo  gene* 

fen  m"hls*tS«  "^  ^^  '^^  ^^  **^  ^^  ^^  ^y  office,  or  was  churchwarden,  or 

voAce  11  had  any  dealings,  and  no  fpecisd  damage  found,  or  lb  much  as  laid, 

•aioaabie.  That  fuch  words  will  not  bear  an  adion  the  books  are  clear ;  for 

B  RoU.  Abr  couzening  in  private  dealing  will  not  bear  an  a&ion.    4  Ci.  16. 

56.           '  2  Bulft.  228.    March.  pL  135.     Godb.  284.     Cro.  Jac.  427. 

I  Lev.  St.  Geldjbr.  125.     Hob.  76.     Owen.  47.  56.     Popham  177.     Hut.  14. 

cMod!  [li.  ^  ^^^^  ^'^^^  ^^  ^^  couzining  mdcbeatingy  unlels  fpoken  of  aa 

Ray.  169.  officer,  are  not  a^onable. 

1  Com.  Dig.         Judgment  ftaid  becaufe  not  actionable. 

B90>  * 

4T«isiltcp.  366. 


Whiftier 
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Whiftler  aiainji  Alejr,  Cafe  135. 

T^ECLARATION  in  cafe,  pro  eo  quod  cum  the  defendant  in  Apromifeto 
"^^  confideration  that  the  plaintifF  had  paid  him  three  guineas  he  fKjif„T™j5-. 

•i-  t  1        t  •     -tf  rr  I     •  /•      1  °  i-  the  government 

promifed  to  pay  the  plamtifr  nrty  pounds  in  cafe  the  government  of  oflreUndw^B 
Ireland  were  not  furrendered  or  taken  into  the  hands  or  power  of  not  furrendered 
th^  prince  or  princefs  of  Orange  (whether  they  (hould  have  their  then  o^^^lf'J^'^^^^ 
prefent  or  any  other  title)  or  to  fome  other  perfon  or  perfons  com-  winy  other 
milBoned  by  them  or  one  of  them,  or  to  the  ufe  of  theni  or  one  of  them,  tide,  on  or  be- 
on  or  before  the  30th  dajr  of  December  then  next  following :  and  avers  ^Jj/^*^|!jJeade4 
that  at  the  time  of  making  the  promife,  and  always  after  to  the  (aid  to  mean  if  the 
30th  of  December,  TVilUam  Henry  and  Lady  A£ary\iis  wife  *  (now  aauaUJmiw- 
king  and  queefi  of  England)  were  prince  and  princefs  of  Orange^  and  -fjJJ^^^to 
that  the  government  of  Ireland  at  any  time  after  inaking  of  the  pro-  him;  for  he 
mifc,  and  before,  or  upon  the  faid  30th  of  December,  was  not  wasbyiawin- 
furrendered  or  taken  into  the  hands  or  power  of  the  prince  or  princefs  ^^^^^^^^ 
of  Orange^  or  to  any  perfon  or  perfons  commiffioned  by  them  or  the  day  5  and 
either  of  them,  or  to  their  or  either  of  their  ufe ;  and  lays  an  indebi'  the  words  «*  by 
tus  ajgumpfh  for  fifty  pounds  had  to  the  plaintilPs  ufe.  "  i^hw'^tid?* 

We  pleaded  as  to  the  fecond  promife  that  non  ajfumpftt  modo  et  ^^^ 
formoy  and  ifliie  joined  thereon.     And  as  to  the  firft,  ailio  non^  be-  not  the  govern, 
caufe  the  government  of  Ireland  was  taken  into  the  power  of  the  «««'  he  thea 
now  king  and  queen  before  the  (aid  30th  of  December,  viz,  the       ' , 

29th.  Dalton,  c  46. 

,  .  a  Vent.  175. 

The  plaintifF  replies  that  it  was  not  taken,  or  furrendered;  et  hoc  1  Vern.  71. 
pitit  quod  inquiratur  per  patriam  :  ajid  the  dcfendzntf mi  liter.  ^  m^*^*  '°^^' 

On  the  trial  of  this  ifliie,  we  juftify  for  the  debt,  that  by  the  ac-  ^^^"'^l^ 
ceptance  of  the  crown  the  13th  of  February  after  the  wager  aBac.Abr. 
laid,  they  were  really  et  defaSlo  king  and  queen  of  Ireland  i  that  by  619. 
Poyning*s  A^  the  fame  was  annexed  to,  and  dependent  on  the  crown  J  ^*'  ^^J^l^ 
xA  England  {a\  that  the  fame  laws  governed  both  ;  that  being  fo-  ,  xSm  Rep* 
vereigns  of  England  they  were  fo  of  Ireland;  and  though  they  had  56. 
not  the  a^al  adminiftration  of  the  government  there  then  of  the  *  ^*^^^* 
whole,  yet  of  Londonderry^  and  fome  little  parts  there  adjacent  they  ^  Term  Rep. 
had,  and  did  appoint  officers  thereabouts  both  civil  and  military ;  that  693. 
if  it  muft  be  intended  of  the  whole  kingdom,  then  Scotland  may  ^    -^  r     o     , 
well  be  faid  not  to  be  in  their  hands,  becaufe  fome  of  the  highlands        L  '^^  J 
are  imder  thofe  who  own  not  the  prefent  authority. 

To  the  firft  it  was  anfwered,  that  it  muft  be  meant  the  aftual 
adminiftration,  and  that  was  not  in  their  hands  at  that  time.  That 
the  words  ^  whatfoever  title,  &c/'  {hew  it  was  the  meaning  of  the 
parties  that  it  fliould  be  the  adual  adminiftration,  and  that  public  nor 
tice  told  every  man  it  was  under  another  adminiftration  at  that 
time. 

(«)  Th^  6  Geo.  i.  c.  5.  bat  fee  a»  Geo.  3.  c.  28.  tad  23  Geo,  3.  c  53. 

yot  I.  N  And 


I7« 

Whjitlii 
Aast. 
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And  of  that  opinion  was  Holt  Chief  Jujlice  \  and  accordingly 
there  was  a  general  verdiS  for  th«  plaintiff;  But  he  gave  us  leave 
to  move  the  Court  next  day,  and  fo  we  did.  But  all  the  Court 
were  of  the  fame  opinion  with,  the  plaintiff";  and  accordingly  he  had 
his  judgment. 

Note,  It  feemed  ftrange  to  me,  they  (hould  countenance  fucl\ 
wagers,  and  permit  it  to  be  found  by  veraift  upon  record,  and  judg- 
ment accordingly,  that  the  government  of  Ireland  was  not  in  their 
hands.  But  their  opinion  feemed  to  be  grounded  on  *  the  cafe  of 
Grinftallv.  Au^heVy  i  Sid.  314.  of  the  bdnd  for  pa]rment  of  fifty 
pounds  after  the  reftoration  of  King  Charles ;  the  judges  conftrued 
it  to  be  meant  King  Charles  the  Firft,  according  to  the  circum- 
ftances  of  things  at  the  time  of  making  the  bond,  {b) 

{})  Sec  alfo  the  cafe  of  Andrewt  t.  H«nie>  s  Lev,  33.  to  the  fame  elied. 


Cafe  136. 


Kfrmtjt  made 
by  a  huiband 
after  the  death 
of  hif  wife,  to 
pay  for  goods 
fold  (o  her  while 
living  as  aftme 
juU  trodtr^  will 
not  fuppqrc  an 
aAion  5  for  ic 
is  an  onder- 
taking  for  which 
there  i«  no  legal 
confideration. 
Sed  quart ;  for 
he  is  intitled  to 
admmtftratioii. 

Palm.  312. 
1  Sid.  337. 
Lut.  671. 
Cro.  Car.  519. 
1  Roll.  Abr. 

35'- 

3  Mod.  x86. 


Fabian  againji  Plant. 

/^AS£  in  the  Mayor's  Court  upon  2n  indebitatus  aJTumffit  gi^* 
^  nerally  for  fifty-feven  pounds  according  to  the  cultom  of  the 
city.  Non  ajfumpjit  genendly  pleaded.  Upon  evidence  die  debt 
demanded  is  for  ?oods  fold  to  the  defendant's  wife  while  livings  and 
thereon  is  a  fpecial  verdift  found  to  this  effeft. ^That  the  de- 
fendant was  a  freeman  and  of  the  company  of  HatbandmakeYs;  that 
Hannah  Plant  deceafed,  late  wife  of  die  defendant,  for  feveral  years 
paft  in  a  certain  houfe  in  the  liberty  of  the  city  vita  ipftus  Hannah^  did 
dwell  diftin£t  and  apart  from  the  defendant,  for  which  houfe  (he 
paid  rent,  and  in  the  fame  houfe y^A?  exercuit^  the  art  of  gimpe  lace 
making,  and  the  defendant  did  no  manner  of  way  intermeddle  in  the 
art  aforefaid  ;  and  that  the  plaintiff  did  fell  and  deliver  divers  goods 
to  the  faid  Hannah  in  order  to  carry  on  her  trade  aforefaid,  in  the 
whole  amounting  to  fifty-feven  pounds,  for  which  the  plaintiff  now 
declares :  that  the  defendant  for  twenty  years  paft  hath  not  cxer- 
cifed  any  trade,  but  for  all  the  faid  time  was  a  miniftcr  di/Tenting 
from  the  Englifh  church,  and  to  certain  perfons  diiTenting  from  the 
faid  church  he  did  often  preach:  that  Uie  faid  wife  of  the  now  de- 
fendant did  not  keep  any  (hop,  but  for  the  time  aforefaid  in  her 
trade  aforefaid  in  cenaculo  domus  prad*  operabatur.  They  further 
found  that  the  defendant  didpromife  to  pay  the  faid  fifty- fcven  pounds 
to  the  plaintiff,  but  that  the  faid  prom.fe  was  made  to  the  plaintiff 
after  the  death  of  the  faid  wife,  and  not  before,  etji^  i^c. 

Mr,  Darkel  argued,  that  here  was  a  promife  wbidi  made  him 
chargeable ;  for  that  was  a  confent  to  her  having  the  goods,  and 
that  if  he  were  not  liable,  the  creditors  would  be  wronged.  Here 
is  no  fime  fole  trader^  becaufe  it  is  not  in  any  Ihop  of  which  notic^^ 
may  be  wten,  and  he  did  not  cxercife  any  other  trade.  His  wife 
was  liable  to  be  imprifoned,  and  therefore  his  promife  makes  him 
2  chargeable. 
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chargeable.  At  common  law,thejr  are  but  one  perfon^and  a  delivery  of      Fabian 

goods  to  her  is  to  his  ufe.     Befides^  this  is  prima  faciei  ctiarge  upon       PLrwr. 

bini)and  the  cuftom  only  makes  it  voidable,  as  in  cafe  of  infancy.   If 

an  executor  aifume  to  *  pay  after  fix  years  elapfcd^  he  is  chargeable  in    ^  [  184  J 

his  own  right,  though  he  might  have  avoided  it.     So  here,  though 

be  might  have  avoided  it,  yet  having  promifed,  he  charges  him*' 

fclf. 

I  ARGUED  i  contra^  that  a  promife  without  confideraiiim  is  voidi 
that  here  was  none,  and  therefore  this  is  void.     That  here  was  no 
confideration,  becaufe  he  was  not  liable.    .The  cafes  of  Barker  Vm 
Fqx^  2  Sound*  136.  and  i  Sound,  aio.  are  both  exprefs,  that  the 
promife  was  void,  becaufe  it  did  not  appear  that  by  the  confident- 
tion  the  defendant  was  chargeable  with  the  debt,   [a)     It  is  not 
found  that  thefe  goods  were  for  neceflfaries ;  that  they  were  ufed  in 
the  plaintiff's  prefence;  no  cohabitation,  but  the  contrary  found, 
and  fo  the  huiband  not  chargeable  according  to  the  caf^:  of  Manby 
V.Scott,  {h)     But  here  (he  is  plainly  a  feme  file  trader.    It  need 
not  be  in  a  (hop,  for  fome  trades  are  never  exercifed  in  (hops,  as 
particularly  this,  and  fo  is  Phillips's  Reading  in  manufcript  in  Afr^ 
Ligbtfooi's  cuftody  upon  this  cuftom,  which  I  have  feen.     Then 
for  the  books,  all  that  I  can  find,  except  now  and  then  an  a^rtion 
that  there  is  a  cuftom  in  London  of  a  feme  Me  trader^  is  the  cafe  of 
Bowett  V.  Langhomy  (r)  held  by  Croke,Hutton,  and  Harvby, 
Jufticesj  that  if  the  hufband  intermeddle  with  the  trade  of  his  wife 
ue  is  not  a  feme  foUy  but  if  he  relinquifh  it,  or  become  a  bank^ 
nipt,  or  be  over  fea,  or  be  of  another  trade,  or  never  intermeddle  in 
it,  (he  is  within  the  cuftom,  thefe  are  words  of  the  book.     And 
by  Richardson  Chief  Juftice^  he  who  fells,  ought  to  take  notice 
at  his  peril,  whether  a  feme  covert  or  feme  file  merchant  by  the 
cuftom :  and  fo  is  Cro.  Car.  68.  and  it  Is  there  agreed,  that  if  the 
hufband   at  the, fame  time  ufed  not  the  fame  trade,  or  meddled 
therewith,  (he  is  a  ferns  file  merchant:  and  in  Lit.  Rep,  31.  are  the 
words  of  the  cuftom  as  returned  on  an  habeas  corpus  and  that  is  the 
true  meafure  of  knowing  it.     Where  a  woman  exercifes  a  trade  in 
which  the  hufband  intermeddles  not,  (he  (hall  have  all  advantages 
and  be  fued  as  fole :  now  here  it  is  found  that  he  intermeddled  not ; 
(he  lived  apart,  and  ufed  the  trade  alone ;  the  goods  were  delivered 
to  her  for  the  carrying  on  that  trade,  fo  that  it  is  plain  he  knew 
her  to  be  fuch.     This  is  a  privilege  a  freeman's  wife  hath,  and  it 
is  not  fit  it  (hould  be  a  burthen  to  him.     By  the  cuftom  of  the  city  ^ 
(he  may  ufe  a  trade  alone,  fo  after  his  death  unlefs  (he  marries  a 
fi-eeman,  and  tlien  (he  lofes  that  freedom  :  thefe  cuftoms  are  facred« 
The  promife  was  not  till  her  death,  and  then  he  was  not  liable  *    ^  [  185  1 
in  any  manner  of  wife.     In  her  life  time  he  was  only  nameable 
for  conformity,  [d)  but  he  was  not  to  put  in  any  bail  \  neither  his  own 
perfon  nor  his  goods  were  chargeable,  only  (he :  now  (he  is  dead. 
If  he  had  intermeddled  at  any  time  during  her  life  or  po(re(t  himfelf  of 

(«)  See  alfo  Poph.  183.  and  March  aos.  {<)  H-tley,  9,  10. 

{h)  I  Sid.  joo.  CO  130.     I  htr*  4*    <    .      (^)  S^^  Caiidcl  v.  Sfaaw^  4  Term  Rep« 
Mod.  1x4.     I  Bac.  Abr.  a96.  361. 

14  a  Wf 
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Fabiam  any  of  die  goods,  or  the  profits  of  fuch  her  trade,  he  had  been 
Pi  AM  T«  chargeable,  becaufe  diat  it  would  have  been  an  intermedling ;  but  now 
here  this  confideration  was  no  advantage  to  the  plaintiff,  and  confe- 
quendy  not  good :  as  to  the  wrong  to  creditors,  it  is  at  their 
peril.  But  no  more  than  in  thoufands  of  other  cafes;  and  here  die 
plaintiff  knew  her  and  her  trade :  as  to  void  and  voidabU^  I  fay  it  is 
nothing,  becaufe  here  he  was  never  liable ;  for  as  to  the  executor's 
cafe  after  fix  years,  diere  was  a  new  promife,  but  an  old  confide- 
radon  continuing,  and  the  ftatute  was  pleadable;  fo  of  infancy: 
here  was  no  obligadon  upon  inm.^^Jdjornatury  i^c. 

See  1  Com.  Afterwards  Rider  gave  judgment  for  the  defendant,  and  de- 

Sid'Flme!'^     clared  Treiy  to  be  of  the  fame  opinion. 

{»•  B.)  ^^trej  For  it  deferves  confideradon,  if  fuch  a  feme  file  iradir 

acquire  an  eflate  and  die,  and  the  hufband  poffefs  himfelf  of  it,  if 

he  (hall  not  be  anfwerable  for  her  debts. 


Hilary 
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The  Third  of  William  and  Mary, 

I  N 

THE    KING'S    BENCH, 


Sir  John  Holt,  Knt.  Chief  Jufiice. 

Sir  William  Dolben,  Knt.     1 

Sir  William  Gregory,  Knt.  ^  Jujiices. 

Sir  Giles  Eyres,  Knt.  j 

Sir  George  Treby,  Knt.  Attorney  General. 

Sir  John  Somers,  Knt.  Solicitor  General. 


Fowles  againft  Bridges.  Cafe  137^ 

Michaelmas  Term^  2  Will,  tf  Mary^  Roll  291. 

SCIRE  FACIAS  brought  by  the  plaintifF  on  a  judgment  re-  ^  ^^  ^^ 
covered    by  him  and  mr.  Nightingale   (fmce  deao)    againft  doeinocababT 
Bridges*     The  defendant  pleads  that  the  plaintifF  and  Nightingale  ^y  '^  ^«**  ®^ 
recovered,  and  the  defendant  brought  a  writ  of  error,  which  is  yet  S^l^fbuta 
depending.     The  plaintifF  demurs.  jci./a.adauduH* 

I  URGED  for  the  plaintifF,  that  the  writ  was  abated  becaufe  of  the  his  executors. 
death  of  one  of  the  defendants.  Cro.  Car.  416. 

Hard.  151. 

But  by  Holt  Chief  Jujlice  it  is  no  abatement  if  both  die,  for  a  s**'?  »99- 
fcire  facias   may  be  fued  againft  the  executor   and    they  niade  JJ^oJ^JV. «. 
parties ;  and  fo  that  was  overruled  {a)  Yeiv.iol;  nj. 

C0.Ent.171. 
s  Balft.  231.      1  Salk.  319.    3  Mod.  249.    i  lAon,  163*     3  Leoo.  68.    5  Com.  Dig.  Pleader  (3,  B.  18.) 
1  Ld.  Ray.  71.  ij^    4  Bac*  Abr.  43.  ' 

(«)  Bj  8  <e  9  Will.  3.  c.  if  there  be  of  adion  rarTiveB,theaaioiiflialliiotahaee» 
two  or  more  plaintiflRi  or  defendants,  and  but  the  death  being  faggefted  on  the  rail, 
#af  or  mon  of  then  ihaU  <liC|  and  the  caufe      the  furvivbg  parties  may  proceed. 

N3  Thea 
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FowLzi  Th^n  I  URGED  that  the  fare  facias  vn^  of  a  judgment  on  a 

^    ■'•   ^       fuit  per  billam  in  cur.  no/Ira^  and  their  writ   of  error  was  of  a 

-,  V.'*^  *      judgment  in  quadam  hquela  toram  Jac,  2.  nuper  rege^  i^c,  that  this 

If  i  fare  factat      JO  •       ^        !_•   l     t  /iT  j     i_  -^       r  •         i 

bebroutjhtona  was  a  yanance  which  always  qualhed  the  writ  of  error,  as  in  the 
Jud,;inent recit-  cuIt  of  Dig hton  V.  Greenvil^  {b)  this  exception  moved;  and  they 
inf  **** J"'* '"  dare  iiot  depend  on  it,  but  have  brought  a  new  writ  of  error.  So 
the  writ  oVerror  was  the  cafe  of  Strode  v.  OJborn^  (r )  Error  on  judgment  in  the 
defcribe  it  in  the  Common  Pleas  direded  to  Herbert  of  a  judgment  r^ri?;?!  vohiset 
^««nf?/  '*>  yinVi  v^w,  and  thcplacita  was  coram  Bedingfield  ;  then  after  iffue 
?£' record  Tfnot  thcrc  isan  entry  ofBEDiNGFiELD's  death,  and  zfucccdit  of  Herbert^ 
thereby  wflBQ-  and  held  ill*  though  urged  that  the  proceedings  till  judgment  were 
▼«*•  ^A7r///7|  for  mat  all  refers  to  placita  at  firft  though  in  two  reigns; 

^S**ii\*v?'  -^^    here  it  is  per  billam  in  curia  noftrai  the  books  are  plain  in  it,  certi^ 

1  Roll  Abr.  754.  ./^  j*"^'  n  i-,*^'  ] 

Dyer,  105.  173.  orart  to  remove  a  record  m  curta  nojtra  which  was  m  cur.  predc" 

parth.  15s.        cejforis^  held  ill,  Dyer  2o6,  I   Rolls  Abr.  752.  are  feveral  cafes, 

^zt'l^^  '^^    ^^*  i^  "°  obje^ion  to  (ay,  that  it  may  be  ?l  fuperfedeas  though  no 

iSalk/ftS^.       record  be  removed,  as  in  cafe  of  a  tranfcript  out  of  Ireland.     It  is 

%  Wilf.  251.       not  according  to  MarcVs  Rep.  10,     That  is  on  a  particular  reafon, 

^Term.Rl.      hecaufe  of  the  peril  of  the  feas,  and  the  writ  there  fhall  have  the 

l^erm.    cp.     ^^^^  efFeft  as  another  here.     But  fuppofe  a  writ  of  error  at  Ireland 

*  r  187  1     ^"  another  judgment,  they  may  proceed  below,  becaufe  no  writ  of 

^      T  •!     error  in  that  caufe  :  if  judgment  be  by  defoult,  and  fuch  writ  as  this 

brought,  and  a  reverfaJ,  no  judgment  can  here  be  given  upon  fuch 

reverfel,  becaufe  not  the  fame  caufe;  it  is  hard  to  imagine  that  a 

writ  which  can   have  no  efFed  (hould  be  tl  fuperfedeas.     Suppofe 

^  writ  of  error  in  the  Exchequer  Chamber  on  an  action  here, 

where  it  lies  not,  as  in  fuit  by  original,  appeal  of  felony,  or  the 

like,  that  could  never  be  zfuperfedeas.     It  is  true,  allowance  of  a 

^rit  of  error  is  zfuperfedeas^^  but  it  muft  be  in  the  fame  caufe.  Then 

for  their  averment  of  identity,  that  cannot  help  it,  becaufe  made 

againft  the  record.    And  fpr  thcfe  reafons  we  had  judgment  for  the 

plaintiff. 

^E^^uV^  Note,  As  to  abatement  by  death,  the  law  feems  plain,  that  the 

CbamltrZn  t  Ati3Xh.  of  onc  plaintiff  in  a  writ  of  error,  abates  the  writ,  as  is  the 

judgment  In  the  cafe  of  Hditand  V,  Jackfin^  Bridgm.  78.  (d)     The  cufe  of  Earl  rf 

K  ng>  Bench  Rutlahd,  Telv,  208,  209.     In  cafe  of  error  here  in  judgment  in 

fcriplVly^i  i^^  Common  Pleas,  death  of  the  defendant  doth  not  abate  the  writ, 

jiot  Che  record  according  to  the  cafe  of    BronJey  v.   tittletcfty    Teh.    1 1 3.    (e) 

**h^*deithTf'"**''  Error   here  on  judgment  in  the  Common  Pleas,  in  dower  |  tfic 

e  t^rr^fhf  plain-  ^^f^ndant  in  error  dies  ;  the  plaintiff  fues  tv/o  fcire  facias  and  two 

ti^or  the  dc-  *  nihils  returned  againft  the  executbrs,  and  then  proceeds  to  examine 

fendantjn  e  ror  ^rp^s  j  and  held  that  he  might  do  fo,  and  the  executor  was  thereby 

sbttes  the  ^trrit*  . .  «     w  .  .  .  / 

Moor^Toi.  Tl^col.  Dig.  Bk.  i«.  c  «.  Yclv.  loS.  Bridg.  7S.  2  Bulft.  231.  Holt  i.  64a 
Pjb.  Car.    >9f   1^6,.  Salic.  261.319.     5  Mod.  ^38,     i» Mod.  139,    i  Ld.  Ray.  244.    Dougl.  352. 

{I)  Ante^  36.    Carth.  3.  1 58.    4  Mod;  {d)  See  the  fame  cafe  tto4er  tlie  nitmt  of 

H7-     »  V"^-  3»'-    ^  Darcey  v.  Jackfop,  Palm.  123:  149.  224, 

(<)  Aotr»  3.  »6.    Comb*  113.    Holt.       1  Roll  Rtp.  73.  301.    Moor,  622.      Cio. 


?W»  7        •  £11^739.774.     i  Roll  Rep.  85. 

^r)  S.CNoy.  uf  ^ 
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made  a  party.    But  to  me  it  feems  otherwife  in  cafe  of  th€       Fowlki 

ExcHEqiTER  Chamber,  for  there  according  to  March  ^ 2.  the      bmm%%. 

record  remains  here,  notwithftanding  error  in   the  ExHEcnJER 

Chamber,  otherwife  on  error  here  in  the  Common  Pleas.     Beltdes, 

no  record  that  is  removed  into  this  court  is  ever  remanded.     The 

Ej;chcquer  hath  no  record  there,  but  only  a  tranfcript;    there   is 

only  an  authority  as  it  were  by  commiffion  between  thofe  parties,  (f) 

And  fo  is  Burnet  v.  Foxy  %  Kehle  594.     An  affidavit  of  death  of 

one  of  the  defendants  in  error  in  the  Exchequer  Chamber,  the  court 

would  do  nothing  in  it;  but  the  executors  fued  a  fclre  facta Sy  and 

had  judgment  and  execution ;  and  fo  is  Cremr  v,  Humhflon^  2  Keble 

i^tq,  520     The  defendant  in  error  in  the  Exchequer  dies,  a  fclre 

facias  to  executors  was  denied  as  for  a  delay;   and  the  difference 

allowed  between  this  court  and  the  Exchequer;  for  in  one  the 

record  is  aftually  removed,  and  in  the  *  other  there  is  only  a  com-     *  I  x88  J 

miffion,  and  that  is  between  the  parties  and  no  others ;  but  in  the 

cafe  of  Bowes  V,  Pawlet,  Moore  701.  pJ.  974.  {g)  the  defendant  in 

error  in  the  Exchequer  Chamber  dies  after  m  nul/o  eft  erratum 

pleadcd>  and  yet  they  proceeded  to  reverfal  without  a  new  writ  d§ 

recordo  quod  coram  nobis^  Wr.     And  in  that  cafe,  in  Hilary  Term,  27 

Car.  2.  in  the  King's  Bench,  3  Kehle  571.   Reftitution  was  granted 

upon  motion  on  an  execution  fued  after  death  of  the  defendant  in 

error,  becaufe  per  curiam  no  abatement,  h\xt  fcirt  facias  ought  and 

inight  have  been  to  executors. 

(/)  See  Vicars  v.  Haydoo,  Cowp.  843.  {g)  S.  Q  Crp.  EUz.  653. 

#iulDou^l.  352.Noce  (3.) 

Kemp  againji  Andrews.  Gafe  138, 

Michaelmas  Term^    2  IVilL  £^  Mary^  Roll  289. 

THE  plaintiff  declares,  pro  eo  quod  he  and  one  J.  N.  and  J.  R  tow  laSon  of 

nowdeceafed,  whom  the  plaintiff  furvived,  were  in  the  life  riw«- brought 
time    of  the  faid  J.N.  poffeflcd  as  of  their  proper   goods  and  by  «*»«  f"'^*'''^'' 
chattels,  viz.  a  <hip  called  the  Streights  Merchant  with  its  h[ trJde 'it'cw'* 
apparel  and  diverfe  other  goods,  to  the  value  of  twenty  thoufand  not  be  pleaded  fa 
pounds,  and  being  fo  poffeffed  did  lofe  them,  and  they  came  to  the  **''»  ***"  '*** 
defendant's  hands  by  finding,  and  he  in  the  life  time  of  the  faid,  ^t^n^z^  t\it 
&c.  converted  them  to  his  own  ufe. — The  defendant  venit  et  defendit  plaintiff  were 
vimet  injuria  quando^  fsff.  a£fio  nony  quia  ditit  quod  the  plaintiff  et  j«»nt  merchants, 
pr^di^f' J.^.  and  J.  P.  long  before  the  times  in  the  declaration,  u2of«yrUht 
and  the  faid  feveral  times,  &c.  were  merchants,  and  as  joint  mer-  of  furvWorihip  j 
chants  for  their  common  profit  were  poffeffed  of  the  faid  goods,  and  ^^^  ^^^^^  "*^"" 
Aat  by  the  law  of  merchants,  and  the  law  within  the  kingdom  of  SX^p^tn^^^ 
England  ufed  and  approved,  there  is  not  or  ever  was  any  right  of  ought  to  join, 
furvivorifaip  between  joint  merchants ;  that  J.  N.  before  the  exhi-  »^  '•  n^«crof 
biting  of  the  bills  died,  and  made  J.  D.  his  executor,  who  proved  f^/^"' "**"''' 

S  C.  Poft,  189.     S.C.  3  Lev.  190.     S.  C.Carth.  170.    S.  C.  3  Salk.  i.     S  C  x»  Mod  -1      S  C  H«!r 
j4j.    5. C. Ray.  But.  507.    Ca.I^M8i.,99.     AoUAbr.sV    iVcni.i,7.  '^^    S.C.Holt. 
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KsMP         the  will,  and  is  yet  liviiig ;  that  J.  D.  died  sdfo,  and  made  R.  S.  his 

-     ^  ^^^     executor^  who  proved  his  will,  and  is  yet  living,  it  hoc  paratiu  eft 

A»»»*     •     ^irificare  unde  petit  judicium  Ji  aSfscn\  tff.-— The  plaindfF  demurs, 

and  fliews  for  caufe,  quodplacit*  attingit  ad  general^  ^xiV,  incerf  eft 

et  caret  forma. 

I  ARGUEp  diat  the  matter  of  this  plea  is  ill;  that  though  in 
point  of  intereft  there  is  no  furvivorlhip,  yet  in  point  of  remedy 
there  is  \  and  all  that   the  books  fay,  is,  that  the  executor  of  the 
party  deceafing,  ihall  take  account  againft  the  furvivor  per  legem 
mercator*  and  To  is  3  Leon,  cafe  354.  2  BrownL  99.     The  writ  in 
the  regifter  135.  N.  5.  117.  is  only  to  charge  the  furvivor  with 
account,  Co.  Lit.  1^J2.     And  though  we  ars  liable  to  account,  yet 
§  T  189  ]     that  doth  not  take  away  *  our  a£tion  for  the  whole,  for  after  a  re- 
^overy  we  are  ftill  accountable  as  receptor*  denarior'y  ^c.     Betides, 
there  is  no  inconfiftency  in  the  law  for  to  have  a  furvivorihip  in 
point  of  remedy.    Further,  here  it  may  be,  becaufe  that  the  exe- 
cutor and  the  plainti^  cannot  join ;  fuppoiing  them  tenants  in  com- 
mon, yet  both  ihould  have  joined  in  this  perfonal  a£lion,  and  the 
aflion  (hall  furviye  for  the  whole.  Lit.  fe5i.  315.     Covenant  be- 
tween three  having  a  joint  ftock,  furvivor  alone  (hall  have  the 
aftion,  Eckjlon  v.  aipjham^  2  Kehle  338,  339.  {a)  Bro.  «  Joinder'' 
?8.  35.     But  then  fuppofing  it  ill,  yet  no  advantage  is  to  be  taken 
of  it  by  plea  in  bar,  for  we  have  a  caufe  of  a£lion,  and  this  is  only 
to  (hew  us  how  to  bring  a  better  writ,  which  is  only  in  abatement ; 
it  is  no  more  than  jointeniincy  in  cafe  of  land,  or  claiming  the 
whole  land  when  our  right  is  only  to  a  moiety,  and  therefore  this 
matter  ought  to  have  been  pleaded  in  abatement,  for  it  is  not  to  die 
merits  of  the  caufe ;  for  in  the  cafe  of  Hall  v.  Huffam^  Hilary 
Term,  18  Car.  2.  3  Keh.  737.  [h)  where  this  is  allowed  (which  is 
the  only  cafe  I  know  of)  that  was  in  abatement,  and  yet  on  a  new 
aftion  m  '3  KeH.  798.  it  was  faid  that  they  and  the  executors  could 
|iot  jpin,  but  the  es^eciitors  fhould  pome  in  upon  the  recovery  of 
their  fhare. 

Per.Curiam,  This  can  never  be  a  good  har^  fq  that  we  do  no)t 
confider  whether  the  executors  muft  or  can  join. 

Judgment  for  the  plaintiff,  (c) 

(*)  S.  C.  I  Saaa4r^3.  347.  plei  would  have  been  good  In  abttement. 

{h)  S.  C  1  Freem.  4$S.    a  Lev.  \%%.  But  fee  Co.  Lit.  i8».  a.   Hall  v.  Hufibm. 

diS.  2  Lev.  %%%,     Smith  v.  Milward,  %  Lutw. 

' '  (()  S.  Oi  3  Salk.  1.  it  it  fald  that  the  1493.    Martin  v.  Crump,  i  Salk«  444. 
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Kemp  againfi  Andrews*  Cafe  139. 

Michaelmas  7erm^  n  fFilL  V  Mary^  Roll  290. 

CPECIALT  Y,  declaring,  that  the  plaintiff  and  G.  N,  and  To.fpeclatac. 

^  J.  P.  whom  the  plaintiff  furyived,  in  the  lives   of  G.  N.  and  b^°^ht^Jy^ji* 

J.  P.  were  apud  Mecho  in  partibus  tranfmarinis^  viz.  at  St,  Helen*  s  furvWor  of  joint 

in  waria  de^  &c.  poffeffed  of  the  goods  and  chattels  following,  &c.  p«rtnert  on  the 

to  the  value  of  fifteen  thoufand  pounds,  as  of  their  proper  goods  ihc  d?IfcSd2[t 

und  chattels,  and  fome  goods  4>eing  at  Mecho  afbrefaid,  being  an  may  plead  la 

infidel  country  in  Africa^  and  inhabited  by  barbarous  people,  viz.  f^'flw  the 

at  London  aforefaid,  were   dircfted,  ordered  and  appointed  to   be  {ha"  Aere  fs  ^^ 

loadenand  tranfported  in  and  upon  the  (bip  of  the  plaintiff,  and  benafitofiur- 

G.  N.  and  J.  P.  called  THE  Streights  NlERCEf  ant,  ufque  et  ad  ^i^orthipj  and 

fou*  di  London^  and  that  no  other  proper  or  poffiWe  means  then,  lHj^Ta^onbe 

or  ever  after,  could  be  had  for  the  tranfport  of  the  faid  goods  than  <ieceafed  partnen 

in  and  upon  the  faid  (hip.     That  the  faid  fliip  was  then  and  there  ^^%^^  to  join, 

ready  and  fit  to  receive  and  tranfport  the  faid  goods  according  to  the  S-  C.  Ante,  iSS. 

appointment  aforefaid  ;  that  the  faid  goods,  by  reafbn  of  flay  there,  •  ^'^'  ^*^'  ^^ 

were  cxp  jfed  to  manifefl  and  undoubted  peril  of  captures  ^i^d  fpoli-  i  c.  Holt.  545. 

ations  by  the   barbarous  inhabitants  aforefaid;  that  the  defendant  S.C.  3LeT.99cw 

knowing  the  premifles  and  malicioufly  intending  to  deprive  the  faid  ^ '  ^'  ^*^* 

plaintifrand  G.  N.  and  J.  P.  of  all  means  for  tranfporting  the  faid  V.%,  ,2  Mod.). 

goods  and  all  profits  of  the  fame,  and  the  fame  to  expofe  to  the  S*  C«  3  Saik.  u 

rapines  and  fpoliations  aforefaid,  did  with  force  and  arms  take  the  *  £  190  J 
faid  fliip,  and  carry  her  to  places  unknown,  &c.  by  reafon  whereof  • 
tile  goods  neccflarily  remained  there,  and  thereby  by  reafon  of 
captures  an:i  fpoliations  aforefaid,  the  goods  were  fpoiled,  damnified 
and  utterly  lofl  ad  damnum  of  the  plaintiff  ten  tiioufand  pounds. 
The  fame  plea  as  above  pleaded ;  the  fame  demyrrer  s  and  the  fame 
judgment  for  the  plaintiff. 

The  King  againjt  Taykr.  Cafe  140. 

p^RROR   on  a  judgment  upon  an  indiAment  of  perjury  in  Anindianent 

Brj/tol.     The  indiftment  is  for  a  perjury  before  a  commiffioner  ^^P^O^T^  oa 

for  taking  affidavits,  condxidcs  contra  fofrnam  ftatut.  and  doth  not  mu.l' ftate  Aat 

fxy  voluntaries  and  therefore  ill,  3  In/i.  167.  Cro  Eliz,  147.  201  •—  the  offence  wat 

And  the  indictment  is  qui  necy  ^c.     And  for  thefe  errors  it  was  re-  ^'^V^^b  and  cor. 

Verfed.  ruptlycommiu 

S.  C.  Skin.  40J.    S.  C.  Holt.  543*    Cft).  Elia.  147.     Hetltjr,  12.    aLeon.aii.  ai4.      3  Leon.  1 10. 
$iwl.43.    3Bac.A|)r.8i7,     iHawk.  P.C.  ch*  69.  f.  17.    Cafesan Crown  Law,  a  edit.  65. 391,    ^ 
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Cafe  i4i« 

A  pcrfon  com- 
mitted at  HuU 
for  Ugb  tnafia ; 
cannot  enter  bis 
prayer  for  trial 
in  the  King^s 
Bench ;  for  the 
31  Car.  z.  c.  ax. 
is  to  be  taken 

S.  C.  Holt.  83. 
Comb.  6. 
Salic  »03. 
3  Com.  D^B* 

3  Com.  Dig* 
455« 


C19X] 


A  pprfon  com- 
mitted for  trea- 
fon  triable  by 
fpecial  commlf- 
lion  may  be 
bailed  by  the 
King*s  Bench. 

A  prifoner  ad- 
mitted to  bail 
cannot  make 
l^is  prayer  under 


The  King  agahifi  .  Yates. 
^  H  £  defendant  was  committed  to  the  prifon  of  HulL 

I  MOVED  to  have  his  prayer  entered,  bccaufe  it  was  for  treaibn, 
that  he  might  be  tried,  &c* 

Per  Curiam.  You  cannot  make  a  prayer  here,  becaufe  it  is  to 
be  for  the  next  affixes  for  the  place. 

I  URGED,  that  it  was  in  the  disjundive,  and  we  might  make  our 
prayer  either  the  firft  day  there,  or  the  firft  week  here. 

Per  Holt  Chief  Jujiice.  It  muft  be  taken  refpeaive^  for  other* 
wife  all  the  felons  in  all  the  eaols  in  England  muft  be  difcharged. 
For  if  they  are  committed  iuft  after  the  affixes,  and  come  higher, 
thev  muft  be  bailed,  if  not  indi£led  before  the  end  of  the  firft  term ; 
and  if  not  tried  the  fecond,  muft  be  difcharged ;  and  yet  they  can* 
not  be  indided  but  in  the  county  where  the  offence  was  committed, 
which  can  never  be  thought  the  intent  of  that  a&.  {a) 

•  I  URGED  the  privilege  of  this  aft,  the  liberty  of  the  fubjeS,  the 
inconveniencies  on  the  other,  fide,  that  then  a  fccretary  of  ftate 
might  fend  a  man  to  HuU  or  Canterbury  where  aflizes  are  rare,  and 
he  is  certainly  a  prifoner  for  a  year  or  two,  which  fpoils  the  true 
intent  of  our  law-makers,  for  then  flavery  would  be  as  rife  as  before 
the  making  of  the  aft.  Then  for  the  inconvenience  objefted,  that 
would  be  remedied  by  an  equitable  conftruftion  of  the  claufe  **  where 
the  king's  witnefTes  cannot  be  ready.'*  But  per  Curiam  no  re-, 
lief  for  my  client. 

ThbK  I  urged,  that  die  treafon  laid  to  my  client's  charge  was 
done  on  the  fca,  or  beyond  the  fea,  v/z.  fending  lead  to  Frajice^ 
and  that  might  be  tried  any  where,  {b)  wherefoever  the  king  pleafed. 
So  at  laft  we  got  him  bailed* 

See  Platt^s  cafe,  Cafes  in  Crovm  Law,  144* 

Note,  It  was  refolved  by  the  fame  juftices,  that  a  man  bailed 
cannot  make  his  prayer :  in  the  earl  of  Aylejbwrfs  cafe. 

the  hohtat  cwfui  aQ.        ■  ^     Comb.  42 1 ,    Salk.  103.    %%  Mod.  117.    Holt  S4, 


(a)  The  hahtax  torfut  ad,  31  Car.  a.  c. 
a.  f.  7.  by  which  it  is  en^^ted,  <<  that  if 
**  any  perfan  who  fliall  be  committed  for 
'*  treafin  or  felony  plainly  and  fpccially 
*'  exprefl'ed  in  the  warrant  of  commitment* 
'<  upon  his  prayer  or  petition  in  open  court 
<<  the  firft  week  of  the  term,  or  the  firft 
**  day  of  the  fefiion  of  oyer  and  terminer, 
**  or  general  gaol  delivery,  to  be  brought  to 
**  his  trial,  (hall  not  be  indidted  fume  time 
*<  in  the  next  teim^  feffions  of  oyer  and 
«<  terminer  uA  gene^  gaol  delivery y  after 


«  fuchcommitmeot,  the  juftices  of  the  rai4 
'<  court  fliall,  upon  motion  in  op«n  courr, 
«  the  laft  day  of  the  term  or  feffions,  fct 
**  at  liberty  the  prifoner  upon  bail,  unless 
«  it  appear  upon  oath»  that  the  witaei&s 
*'  for  the  king  could  not  be  produced  the 
*'  fame  term  or  fefiions  :  and  if  Inch  pri. 
'<  foner  upon  hia  prayer,  3cc«  flkall  not  be 
<<  indited  and  tried  the  fecond  term  o(  ; 
«  feOion  he  fliall  be  difcharged.** 

(^)  See  the  ftatutes  3}  Hen*  8.  c«  93* 
IDd  35  Hen,  S.  c.  a»  | 
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Barker  againji  Dormer.  Caie  142* 

Hilary  Terrn^  i  Will.  (^  Marj^  Roll  b^S^  or  505. 

'T'HE  plaintiff  declares  in  covenant,   fori  that  JVilliam  Barker  Thcaflignceof 

deceared4)eing  feifed  of  certain  lands  in  the  county  of  Limerick^  « rcTcrfion  of 
in  the  province  of  Munfler^  in  the  kingdom  of  Ireland^  made  a  leafe  *'"*'* '"  Ireland 

,  J^        rfi  r%  ^      !_•  L*  «     •       cannot  mil nUia 

thereof  to  Thomas  rage^  habendum  to  him,  his  executors,  admi-  anattionofcovc- 
niftrators,  andailigns  for  thirty-one  years,  rendering  and  paying  yearly  n*nt  >n  England 

two  hundred  and  Sfty  pounds  in  the  infurance  office  in  London^  upon  f^^^^of^h^' 

the  firft  day  of  May  every  year,  by  deed  indented ;  vrherein  the  lifl^^  although 

(aid  Pdr^^  for  himfelf,  his  executors,  adminiftrators  and  affigns,  cove-  the  leafe  be  in;de 

nants  to  and  with  the  faid  JVllliam  Barker^  his  heirs,  and  affigns,  ^^^n^^'n"^ 

that  he  the  faid  Pagfj  his  executors,  adminiArators,  or  affigns  would  prefs  covenant 

well  pay  during  the  faid  term,  the  faid  annual  rent  of  two  hundred  ^x  thcieireeand 

and  fifty  pounds  at  the  place  aforefaid:    that  Page    entered  and  Jhc^ftiji'wcU 

enjoyed  :  that  the  faid  William  Barker  being  fo  feifed  of  the  rever-  an7tru*y  ^y 

fion  bargained  and  fold  the  fame  to  the  plaintiff  for  a  year,  and  ^^  ^^\  at  fuch 

afterwards  the  next  day  concejfit  the  reverfion  of  the  reverfion  afore-  2,S**7o'"a^*"^ 

faid ;  that  the  eftate  and  term  of  Page  lawfully  came  to  the  defend-  Hen.  8.  c.  37.^* 

ant,  wiiercby  he  entered,  and  hitherto  enjoyed  the  fame :  that  two  ^''j^^^  S'^cs  the 

hunorcd  and  fifty  pounds  was  arrear  on  i  May  1688,  and  not  paid  Jlfn^dld"'''' 

that  day,  according  to  the  form  of  t\\^  mi&tiXMVf^y  et  Jic  convention^  transfer  any 

infregit  ad  damnum  three  hundred  pounds.  frWity  cfcontrca 

to  the  aHignee  To 

•  The  defendant  in  propria  perjona  fua  venit  et  defendit  vim  et  **  ^°  ^^^^  ^^« 

injuria^  ^c.  et  dicit  quod  cur'  domini  regis  et  regina  regno  Hibern^  and"thcrefofcTc* 

conufance  of  the  plea  aforefaid  ought  not  to  have,  quia  dicit  that  can  only  be 

the  lands  in  the  declaration  mentioned  are  and  always  were  fituate  *>f?o.5^f  o"  *c 

in  the  kingdom  of  Ireland  out  of  England:  that  there  are,  and  time  ChTch' b^i^g'' 

out  of  mind  there  were  in  the  faid  kingdom,  feveral  courts  of  record  /«<•«/ can  only 

of  the  king  and  queen  dnd  their  predccefTors  before  judges  of  thofe  f"PPOrtanaaioa 

courts  for  the  time  being  for  trial  and  determination  of  all  pleas  in  where  ^thc'cftate 

all  aAions,  real,  perfonal,  and  mixed,  within  that  kingdom  arifing ;  Ues. 

diat  all   pleas  touching  the  validity  and  ^St&  of  any  grants  or  s.  C.  3  Mod. 

affignments  of  any  lands  lying  in  Ireland^  and  the  rights,  &c.  are  |3^'  §  11^  o 

determinable  in  courts  there,  and  that  the  caufe  of  adion  in  the  5.  c.  Carth.  18a. 

declaration  fpecified  arofe  in  Ireland^  absque  hoc  that  the  eflate,  7  Co.  i, 

term,  and  intereft  of  Thomas  Page  in  the  premiffes,  came  to  the  y^V  |°' 

defendant  at  London^  or  elfewhere,  out  of  the  kingdom  of  Ireland^  cro.'  Car.*  1S4.' 

moda  etforma^  as  by  the  de<;}aration  is  fuppofed ;  et  hoc  par  at  us  ejl  Jones,  43. 

vcrificare^  unde  petit  jud^Ji  cur^  hie  placitum  pradi^^  ulterius  cogno^  '  ^*'  J^'* 

fare  velit  aut  debeaty  ^c,  iatch"  1/7!  ' 

Tile  plaintiff  demurs ;  and  ihews  for  paufe,  that  the  traverfe  is  ill,  1  Lev.  80. 
and  the  plea  upcertain*  and  wants  form,     TJie  defendant  joins,  3  ^"^  ags- 

&c  •         V       ^   Carth.  177. 

^*  iSid.i66. 

Cro.  Elia.  636. 
Mod.Ca.  194*     I  Wilf.  165,      %  Com,  Dig.   tit      "  Covenant'*  fB.  3.)  (c.  3O      i  Bac.  Abr.  34,  35. 
f  Wilf.  185.     I  WilC  25.    ^  Mod.  7f ,     J  Burr,  1271*    ^  Mod.  i^    3  Term  Rep.  393.  584. 

My     •  [  192  ] 
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My  ARGUMENT  for  the  plaintiff  was  to  the  cffeft  following^ 
The  queftion  is,  if  here  be  any  matter  difclofed,  to  ouft  this  court 
of  its  jurifdidion  which  is  ancient  and  general,  and  prefumed 
to  extend  to  all  perfonal,  real,  and  mixed  anions  before  magna 
CHARTA ;  and  ever  fmce  to  all  perfonal  ones  by  original  or  bill. 
To  ouft  this  court  they  muft  (hew  that  your  lordfhip  cannot  deter- 
mine it,  and  that  another  can  \  they  muft  both  concur  to  take 
away  the  jurifdi<9ion  of  this,  and  give  jurifdidtion  to  another,  and 
fo  is  2  Hen.  7.  fL  17.  And  that  cafe  was  obfervable :  ^z  prior  d" 
Huntington  brings  a  writ  on  the  flatute  of  5  Rich.  2.c.  7.11W  ingreffus 
non  datur  per  legem  againft  diverfe  men  of  Huntington^  fuppoUng 
their  entry  into  feven  acres  of  land ;  they  plead,  that  it  was  held 
of  the  bailiffs  and  commonalty  of  Godmahchejiery  as  of  their  manor 
of  C.  and  alledged  a  corporation  in  them  by  prefcription,  and  that 
the  manor  is  of  ancient  demefne  of  the  kinc,  and  pray  judgment  if 
the  court  could  hold  plea;  and  held  none,  becaufe  no  land  was  loft, 
but  only  damages.  Secondly,  No  jurifiliSion  given  to  another 
court.  Now  if  this  plea  &ils  in  either  of  thefe,  it  is  with  the 
plaintiiF. 

[  '93  ]  •First,  As  to  the  locality  of  the  aftion,  I  conceive  there  is  a 
great  difference  between  the  rule  of  law,  that  the  law  (hall  draw 
Sie  trial  to  it  in  an  adion  of  this  nature,  and  the  tonfequence  they 
would  infer,  that  this  court  fliall  be  oufted  of  its  jurifdi6lion  of  iiich 
locality :  But  first.  Covenant  in  its  original  nature  is  a  tranfttory 
action,  and  fo  it  is  reckoned  in  the  ftatute  of  Weftminfter  the 
firft,  chap.  35.  which  reftrains  inferior  courts  from  c()mpelling  men 
to  anfwer  before  them  of  contra^  covenants,  or  trefpalles  done 
without  their  jurifdidion;  and  fo  it  is  deemed  by  jCoke,  2  In/I. 
229,231.  where  he  reckons  covenant  amongft  debt,  detinue,  suid 
contradb,  which  are  nuUius  lociy  and  therefore  at  common  law 
might  be  alledged  in  another  place  than  where  made  or  did  arife. 
It  is  merely  perfonal,  and  founds  only  in  damages ;  the  land  is  not 
recoverable  in  it,  nor  in  queftion  any  more  than  a  title  mav  be  in 
trefpafs  for  taking  a  tree,  or  the  like.  I  muft  agree,  that  oebc  (if 
^}J  here  in  England)  againft  aftignee,  is  local ;  becaufe  it  refults 
purely  from  the  privity  of  efiaUy  and  arifes  only  from,  the  perception 
of  the  profits ;  but  covenant  is  perfonal,  and  doth  not  fo  much 
favour  of  the  realty,  as  debt ;  and  fo  it  is  held  in  Kitcbin  v.  Con^tMj 
Trinity  Term,  15  Car.  2.  Roll  1236.  reported  in  Sid.  157.  («) 
Leafe  for  years,  and  covenant  to  repair,  which  is  ftroneer  dian  ours^ 
the  lefTor  fells  the  reverfion  of  part  to  A.  and  of  anomer  part  to  B,. 
they  may  join  in  covenant,  though  moved  that  they  could  not,  be- 
caufe in  the  realty;  but  overruled  here,  becaufe  Littleton*  sTenurrs 
warrants  a  rejoinder  in  a  perfonal  action ;  and  fuch  is  this.  This  is 
not  an  a&ion  upon  a  covenant  in  law,  but  an  expreis  one  to  pay  io 
much  money.  I  muft  agree  that  he  is  obliged  at  common  lavr 
becaufe  of  the  eftate,  but  when  obliged  it  is  a  perfonal  obligation 

U)  S.  C.  under  the  name  of  Kltcbm  t*  Bul^ty,  Ray.  80,   i  Lev.  xo^*    i  Kc^  565; 
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and  his  executors  are  chargeable  with  the  money  if  unpaid.  It  is  Ba»k»r 
true,  the  plaintiff  may  either  diftrain  or  bring  debt,  and  then  it  Dokmki. 
favours  of  the  realty ;  or  he  may  bring  covenant  upon  the  exprefs 
covenant,  and  then  it  is  a  perfonal  tranntory  adion,  and  follows  his 
perfon,  and  may  be  compared  to  a  perforial  annuity  which  is  a  tran- 
fitory  adion,  and  may  be  brought  in  one  county,  and  feifin  alledged 
in  another,  as  is,  21  Edw,  4.  33.  Suppofe  his  afligns  had  been 
party  to  the  indenture,  they  agree  this  a(9:ion  lies  well  here :  then 
in  cafe  of  an  exprefs  covenant,  upon  his  acceptance  of  the  eftate, 
the  covenant  becomes  as  much  his,  as  if  he  were  party  to  the  in- 
denture ;  as  acceptance  of  letters  patents  importing  a  leafe  with  ♦  *  [  '94'  3 
provifoes  in  it  from  the  king,  the  taking  of  the  land  makes  him 
liable  to  an  adion  of  covenant  even  by  the  aflignee  of  the  reverfion; 
according  to  Brett  v.  Cmnberlandy  Cro.  Jac.  521.  {b)  An  exprefs 
covenant  imports  an  exprefs  perfonal  contrail  and  agreement  be- 
tween all  die  parties,  and  aiiignees  being  named,  whofoever 
becomes  ai&gnee  becomes  party  thereto,  and  is  bound  thereby  as 
much  as  the  perfon  named ;  and  in  truth  he  is  named  by  defcription 
as  much  as  can  be.  An  exprefs  covenant  is  always  greater  in  con- 
fideration  of  law  than  an  implied  one,  for  that  can  reftrain,  qualify, 
and  controul  the  other ;  fo  that  by  the  former  the  aflignee  becomes 
privy  to  the  contrad.  It  may  be  objeSed,  that  by  the  ftatute  of  32 
Hen.  8.  c.  37.  it  muft  be  agreed  that  the  very  privity  of  the  contraft 
between  leffor  and  leflee  is  transferred  to  the  grantee  of  the  rever- 
fion, and  fo  is  Brett  v.  Chamberland^  and  Thurjky  v.  Plants  Sid.  401. 
I  SauTid*  237.  (r)  Grantee  of  a  reverfion  brings  covenant  in  London 
for  rent  of  lands  in  Lancajhire ;  and  held  to  lie,  though  debt  would 
not;  but  this  is  againil  an  aflignee  of  a  term,  who  is  bound  at 
common  law  only  by  the  privity  of  eftate.  But  I  anfwer,  that  is 
not  the  fole  reafon  of  it,  for  here  being  an  exprefs  covenant,  and 
himfelf  named  by  defcription,  there  is  a  privity  of  contrail  created 
between  them,  for  he  is  as  liable  as  the  lefTee,  and  when  he  is 
named  he  is  not  a  perfedl  ftranger  to  the  contrail;  and  they  cannot 
fhew  any  cafe  where  covenant  was  held  local  when  againft  an 
aifignee,  becaufe  he  is  become  quaji  a  party :  debt  and  covenant  by 
implication  are  held  fo  in  abundance  of  cafes,  as  Cudmore  v.  Boards 
Cro,  Car,  183.  is  debt,  Stacy  v.  Bretton^  Cro,  Jac,  44.6.  that  was 
becaufe  contradi6iory  in  faying  permijit  apud  London'  prad,  dom* 
in  SvKKEYfire  in  decafu.  Note,  lefTor  hath  eledion  to  go  either 
againft  leflee  or  aflignee  on  exprefs  covenant,  Batchelor  v,  GagCy 
Jones  ^23.  Cro,  Car.  188.  Norton  v.  Ackland^  Cro,  Car*  508.  and 
the  firft  execution  ffaiall  be  a  bar,  and  the  laft  may  have  an  audita 
querela  thereupon.  Aflignee  when  named  is  not  obliged  purely  for 
the  fake  of  die  privity  of  eftate,  IfteJ^s  cafe^  i  Ander,  pL  148. 
Covenant  to  renew  or  make  a  new  leafe  within  or  at  the  end  of  a 
term  is  held  to  lie  by  an  aflignee  of  a  term  againft  the  grantee  of  the 

(i)    S.   C.    Poph.   X36.     See  alfo   3  (*)  S.  C.   i   Lev.  259.    1   Vent.  10. 

Balf^.  163.  Godb.  276.     i  Roll  Rep.  350.       2  Kcb.  439.448.  492.  Dougl.  187. 
a  RoU  Rep.  63.    Dougl.  187.  '  (ti)  Sec  Palmer  v.  Edwards,  DougU  1S7, 

188. 

reverfion. 
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Baekir  reverdon  (J) ;  it  is  true  there  is  judgment  on  another  point,  viz.  % 

DoKMxi.  ^"^^  ^^  ^^  declaration ;  but  Anderson  *  fajrs,  that  Dyer  and 

•  r  10?  1  *^  ^^^  of  tlje  judges  were  of  that  opinion*     Now  if  affignee  named 
L    9j  J  ^gjg  ^jQt  party  to  fuch  contra<S^,  no  fuch  a<%ion  could  he,  for  that 

the  privity  of  the  eftate  was  determined  by  the  determination  of  the 
leafe,  and  that  is  apparent,  in  that  no  diftrtfs  can  be  a  day  after  the 
term;  a  nomine  pcena  is  a  perfonal  forfeiture,  and  yet  an  aifignee  is 
chargeable  with  it :  and  fo  is  Thyn  v.  ChomUyy  Moore  557.  Cro.  EUt., 
383.  {e) ;  though  it  is  true,  it  muft  be  a  covenant  that  runs  with 
the  land,  yet  it  ihews*  that  his  taking  the  land  makes  him  bound  by 
a!I  the  exprefs  covenants  covenanting  it.     So  afiignee  of  a  tenn 
fhall  have  advantage  of  a  covenant  for  further  afl'urance.     BaiUy  v, 
Hughes^  Cro.  Car.  137.  (/)     So  it  lies  againft  him  for  not  leaving 
the  premifes  repaired  adjinem  Urminiy  though  the  term  be  ended 
before  a  breach  can  be.  Matures  v.  Wejiwood^  Cro.  Eliz.  300.  (g) 
A  covenant  to  build  de  novo  will  charge   an  affignee  if  named,  as 
Cockfon  V.  Cocky  Cro,  Jac^  125.  AfTignee  of  a  term  (hall  have  advan- 
tage of  a  covenant  to  with-hold  rent,  oh  being  charged  with  ifllt^s, 
BayUy  v.  Hughes^  Cro.  Car,  1 37.     Tlien  fuppofe  him  not  obliged 
but  only  rattone  tenuray  }'ct  the  payment  is  to  be  in  another  place, 
and  the  land  not  coming  in  queftion  but  only  indiredly,  the  trial 
ihall  be  where  the  writ  is  brought  and  the  hSt  alledged ;  and  of 
this  opinion  was  Finchden  Jufttce  in  the  year  book,  43  Edw.  3.^/. 
2  ;  in  Ailize  of  rent,  the  ifl'ue  is  whether  the  charge  were  by  deed  or 
not ;  the  adize  fhall  not  be  adjourned,  but  tried  where  the  writ  is 
brought.     The  land  here  can  come  in  queftion  only  indiredUy; 
and  if  upon  the  pleading  iiTue  be  on  non  concejftty  or  nan  dimiftt  of  a 
thing  that  pafi'es  by  deed,  the  trial  fcall  be  where   the  grant  or 
demife  is  alledged ;  otherwilb  of  a  Icafe  for  life  or  feoffment ;  and 
fo  is  Sir  John  Kame  v.  Prythury  Cro  Jac,  375.  {h)  :    and  perhaps 
fuch  iffuemay  be  never  joined,  and  then  it  is  no  objedioiu     Cove- 
nant is  quaft  a  tort ;  it  is  fra^lio  convention^  and  in  all  torts   the 
actions  (hall  be  brought  where  the  wrong  began  5  and  fo  is  Dyer  40. 
Here  the  firft  default  is  non-payment  in  London.     Further  as  to  the 
locality,  fuppofing  it  local,  yet  that  will  never  take  away  the  jurif- 
diftion  of  this  court ;  for  if  by  any  mc;ins  fuch  proceedings  may  be 
in  this  cafe  as  that  this  court  may  dcccnnine  the  whole,  then  this 
court  hath  jurifdidion;  now  the  former  is  proved  by  the  cafe  of 
Smith  v.Battcn-^Noy  142.  and  Cro.  Jac.  142.  Covenant  in  London  \ 
breach  in  not  repairing  lands  in  Hertfordjbirey  and  judgment  for  the 
plaintiff   per   nihil  dicit\   writ  of  enquiry   of   damages  (hall   be 

*  [  ^9^  ]     awarded  to  •  Londony  though  the  thing  in  which  the  breach  was 

afligned  was  merely  local,  becaufe  damages  only  are  to  be  recovered. 
This  1  urge,  to  Ihew  that  there  may  be  nothing  wanting  at  the 
trial  in  Ireland  in  this  cafe.  It  IS  objected.  There  can  be  no 
trial,  becaufe  the  caufe  of  adion  accrued  ultra  mare.    To  anfwcr 

(^)  Sic  Palmer  ▼.  Edwards,  Dougl.  iSjy      ▼.  OfTtfrd,  ft  DaiiT.  Abr.  136.     1  Joacf, 

iSs*  244* 

(r)  S.  C.  Goldfl).  119. 1S6.  'S  S.  C.  Moor  517.     Gouldfb.  175. 

i/)  Sec  S.  C.  under  the  name  of  Bailey  ^b)  S.  C.  J«ak.  31a.  j^S. 

tbat^ 
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Aat,  I  agree  diat  if  all  the  matter  did  arife  uhra  many  both  agree-  Ba»kkr 
ment  and  performance,  no  adion  can  lie  here  for  want  of  a  trial ;  Dormei, 
but  if  either  part  here,  trial  fhall  be  here  by  thb  common  law ;  and 
fe  is  Dowdale^s  cafe  exprefs,  h  Co,  /^y.  and  Co,  Lit.  261.  as  on 
charter  parties  or  obligations  made  and  dated  beyond  fca,  if  to  be 
performed  here  fhall  be  tried  here  (/)  ;  ^^Jf^  V'^'  verfd,  Suppofe 
it  were  a  covenant  made  and  dated  in  Ireland^  that  would  be  as 
local  as  this  can  be  pretended,  yet  if  it  were  to  be  performed  here, 
it  would  be  triable  here.  The  admiralty  jurifdidion  is  as  much 
allowed  by  our  law  as  the  courts  in  Ireland^  if  they  keep  within  their  % 
jurifdidion ;  yet  the  common  law  courts  flisdl  try  all  fuch  matters  5  as 
if  performance  was,  or  was  to  be  upion  land,  as  charter  parties  and 
the  like.  A  jurv  here  may  take  notice  of,  and  find  afTets,  and  ad« 
minifler  in  Ireland  \  and  fo  is  Dowdale*s  cafe^  which  was,  debt 
againfl  executor,  and  that  matter  found  upon  fpecial  verdift,  and 
judgment  for  the  plaintiff.  They  may  find  a  warranty  and  aflets 
in  another  county.  On  the  general  iuue  they  are  bound  to  find  all 
local  things  in  another  county  that  are  material,  fo  no  inconveni- 
ence in  this  jurifdid^on.  A  jury  here  may  find  adminiflration  in 
Ireland,  GodboU  37.  Rather  than  there  fhould  be  a  failure  of  juflice 
in  fn^l^ZtYA^  a  trial  Ihall  be  here  of  things  local  in  their  own  nature; 
as  adherence  to  the  king's  enemies  beyond  fea,  upon  25  Edw,  3.  c.  a. 
3.  &•  Lit,  26 1,  and  1 9  ndw,  4.  pi,  6.  Here  may  be  a  failure  of  juftice. 
Suppofe  the  term  expired,  the  ailignee  having  no  concerns  in  /rr- 
land  comes  hither,  what  can  fuch  leflbr  do  ?  to  fue  there  he  cannot: 
fuppofe  then  Ireland  is  entirely  beyond  fca  and  an  independent  fepa- 
rate  kingdom,  as  the  books  my  it  is,  Calvin's  cafe^  7  Co,  22.  and 
feveral  authorities  there  cited  for  it,  that  Irijhmen  are  the  fame 
with  the  inhabitants  of  Calice  and  Gafcoigney  and  that  a  voyage 
royal  may  be  made  into  Ireland^  which  fhews  it  a  diftin(£l  dominion; 
aiid,by  (Joke,  magna  chart  a  extended  not  to  Ireland^  (i)  or  any 
of  the  foreign  dominions ;  but  by  Poyning's  law  inn  Hen,  7.  it  is  made 
to  do  fo,  and  if  fo  then  their  giving  jurifdi£lion  to  courts  there  is 
notfufficient  to  ouft  this  court  •  of  their  jurifdiftion  in  a  caufe  •  [  197  ] 
which  they  can  determine.  Ireland  is  beyond  fea,  as  to  the  flatute 
of  limitations,  and  your  lordfhip  hath  ruled  it  fo.  (/)  Either  it  is 
a  divided  kingdom,  or  elfe  it  is  a  franchife,  and  dben  it  may  be 
tried  diere  by  a  mittimus^  or  elfe  upon  an  equitable  conftrudion  of 
the  fbtute  of  9  Edw.  3.  c.  4.  by  the  next  adjoining  county,  as  hath 
been  done  in  fome  cafes,  I  will  cite  prefently.  If  either  way,  there 
is  no  colour  for  this  court  to  deny  itfelf  the  jurifdidion  of  this  caufe, 
for  here  is  a  jurifdi6lion  attached;  if  the  matter  be  triable  and  de- 
terminable by  any  means  of  diis  court,  the  defendant  is  here,  he  is 
in  cujhdia  ntarifc* ;  we  have  declared  againfl  him  bv  bill,  and  not 
bj  original.  It  is  no  argument  that  this  court  fhaU  not  have  ju- 
rli'diflion,  becaufe  the  land  fhall  draw  the  trial  after  it  upon  fome 
iiTues,  for  it  will  not  do  fo  upon  all :  here  was  the  payment  to  be 
made  in  London ;  and  that  cannot  be  tried  in  Ireland^  but  by  a 

(0  I  Bro.  Abr.77.    a  BrOt  Abr.  21 S*  (/)  In  the  caft  of  KigHtirptev.  Adaau, 

.  (i)  a  Iaft.5.  aotc^  page  91. 
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SAABXft       fictitious  venu/y  and  by  the  fame  rcafon  may  the  leafe  and  aiEgiK 
DoftMEK.       "*^^^  ^^  ^^  ^^^^  >  ^^'^  '**'*  conceffu  is  no  more  a  local  iffue,  than 
A  ma  re     T      P*y"™c*^N  ^^  non-paymcnt,  Bv  Fortescue  in  32  Hen.  b.pL  2^.  If 
loXvJff^how"^  *  releafe  dated  in  Ireland  or  friaUsy  or  other  local  matter  be  pleaded, 
tati^  it  (hall  be  tried  where  the  writ  is  brought ;  if  a  franchife,  the  parol 

may  be  fent  by  mittimus  to  be  tried  there.  And  {o  is  that  book. 
Bra.  ^^Jur**  104.  Sharde  faid  he  had  feen  a  precedent  of  afani 
compelled  to  ai^wer  here  for  an  entry  into  lands  in  Ireland. 
Hdding  V.  Keeling  J  3  Keble  1 50.  Debt  for  rent  out  of  lands  in 
Ireland.  The  defendant  pleads  a  feifin  in  fee  by  the  then  duke  ff 
TifrJty  and  an  entry  by  him,  and  eviction ;  the  plaimiff  replies  not 
ieifed  in  fee,  //  hoc  petit  quod  inquiratur  per  patriam ;  the  defend^ 
ant  demurs,  becaufe  fuppofed  not  to  be  triable ;  Judgment  for  the 
plaintiff:  and  Keble  lays.  That  Hales  was  of  opinion  the  trial 
muft  be  in  Ireland^  and  the  reft  thought  it  might  be  tried  here ; 
but  all  were  of  opinion  that  this  court  had  a  means  of  trying  it, 
and  fo  gave  judgment  for  the  plaintiff  Bond  with  condition  for 
payment  of  money  at  Dublin^  there  pleaded,  and  judgment  for  the 
plaintiff,  becaufe  it  ought  to  have  been  pleaded  with  a  venue  here; 
Goodier  v.  Gardner^  Trinity  Term,  i  Jac.  i.  Roll  3292.  cited. 
2  Keb.  397.  in  Jackfon  v.  Crifpe^  about  Berwick^  and  held  in  2 
Keble  391.  that  covenant  to  fettle  land  in  Berwick^  or  Barbadoei 
may  be  tried  here  \  and  if  fo,  die  fame  reafon  for  it  vice  verja\  and 
in  that  caufe  the  trial  by  the  next  county,  viz.  **  York^  was  held 
#  r  Iq8  1  g<^^>  I  ^^*  4^2*  ^^  *"  ^^^^  ^f  neceility  the  trial  (hall  be  at 
common  law  by  tlie  next  county,  as  indictments  of  a  county  for  not 
repairing  a  briage,  or  the  like,  as  in  the  cafe  of  Torky  2  Rolls  jfbr. 
579.  In  the  fame  title  are  feveral  cafes  of  trials  of  matters  arifmg 
in  the  cinque  ports  by  juries  out  of  the  neighbouring  villages,  as  in 
Elpin  V.  Muttony  treipafs  for  an  affault  juftified  by  fervice  of  a 
fubpoena  in  the  cinque  portSy  de  injur*  fua  propria  replied ;  tried  by 
the  next  vill.  So  upon  an  appeal  of  murder  committed  in  />- 
verfhatHy  Watts  v.  Brayncy  Cro.  Eliz.  694.  And  in  the  fame  abridg- 
ment is  the  cafe  of  Barnwell  v.  Rochford.  {m)  Error  on  a  judg- 
ment in  an  affize  in  the  King's  Bench  in  Ireland \  the  defendant 
pleads,  that  the  plaintiiF  had  made  a  feoffment  to  J.  L ;  ifl'ue  is 
joined  thereon,  and  thereon  the  defendant  fays  that  Salop  is  the  next 
county,  and  tried  there,  and  averdift  for  the  defendant  in  writ  of  er- 
ror. In  2  Rolls  Abr,  571.  Obligation  to  pay  money  at  Dubliny  triable 
here.  Whenfoever  part  is  here,  and  part  there,  it  is  triable  here ; 
and  whatfoever  is  triable  here  by  any  means  they  cannot  plead  it  out 
of  the  jurifJiclion  of  this  court,  becaufe  the  jurifdidlion  of  this 
court  is  general ;  and  though  in  refpeft  of  counties  in  England  the 
land  will  draw  the  caufe,  yet  it  does  not  follow  that  it  will  fo  do  in 
cafe  of  another  nation,  if  Ireland  be  out  of  the  realm  and  in  ano- 
ther kingdom,  then  according  to  DowdaWs  cafty  [n)  and  the  cafe 
7  Co.  9.  part  being  here,  the  king^s  courts  have  juriididion.  if 
Ireland  be  within  tlie   jurifdidion  of  the  kingdom  of  EnglanJy 
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then  the  court  may  have  jurifdiftion,  for  the  caufe  (hall  be  tried       BAittR 
either  where  the  writ  is  brought  or  by  Mittimus^  or  next  county.       Doemer 
To  me  it  matters  nothing  wnich ;  ft  ill  this  Court  hath  jurifJic- 
tion. 

As  to  Shaw  V,  Straughtorty  3  Keb.  163.  there  is  no  judgment  {0)  \  Doug!.  554. 
however,    that    reaches    not    our    cafe;    it  is  only  a  recovery  Park. onjuf. 
there  bars   here;   and  fo  this  court   will   take  notice    of  judi-  ||^  ^  **  ^  ^* 
cial  proceedings  in   the   courts  and    methods   of  foreign  king-^ 
doms. 

€ 

Secondly,  Then  for  the  traverfe ;  that  is  ill.  It  is  true,  generally 
fpcaking,  in  all  places  to  the  jurifdidlion,  there  ought  to  be  a  traverle 
that  the  caufe  o(  adlion  arofe  within  the  jurifdiiftion ;  but,  First, 
Here  is  only  the  fuppofal  of  the  Court  traverfed.  Secondly,  It 
is  not  material  at  all,  for  whether  the  alignments  were  here  or  there, 
it  matters  not ;  for  if  the  acSion  be  local  by  realbn  of  affignees  being 
liable  \jpon  this  privity  of  eftate,  it  is  nothing  to  the  purpofe  that 
the  affignment  was  in  one  ♦  place  or  another,  for  ft  ill  the  aftioxi  ♦  f  iqq  J 
muft  be  local,  and  therefore  this  traverfe  is  ill.  For  if  we  take 
JiTue,  and  it  be  found  for  us,  it  will  do  us  no  good,  for  the  law  is 
the  fame  b^  the  aflignment  in  one  place  or  another.  Upon  thofe  notes 
I  argued  for  the  plaintiff,  that  this  Court  hath  jurifdidion  of  this 
caufe. 

Tremaine  Serjeant  argued,  for  the  defendant,  from  the  cafes, 
that  debt  againft  an  aflignee  was  local ;  but  could  fliew  no  cafe  where 
there  was  any  judgment  upon  covenant,  on  an  exprefe  covenant  nam- 
ing affignees. 

Holt  Chief  ^ujilce.  The  naming  or  not  naming  affignees  will 
not  alter  the  cafe,  for  the  affignee  is  bound  only  at  common  law : 
it  is  true,  that  the  privity  of  contrast  between  grantor  of  reverfion 
and  the  leflee  is  afligjicd  to  the  grantee,  by  the  ftatute  of  32  Hen.  8.  • 
c.  37,  but  the  affignee  of  the  leflee  remains  as  he  was  at  common 
hw#     However,  let  us  hear  another  argument  [p) 

{9)  S.  C.  a  Lev.  S6.  local  (i  Wilf.  165.)     But  an  'a%nee  of  a 

{fl)  The  Court,  after  another  argu-  reverfion  could  not  bring  an  adion  of  c»v«« 

fscit,  was  of  opinion,  tha:  the  rent  being  nant  at  the  common  lawj  for  it  is  given 

made  payable  in  l^ndt^ttf  did  not  alter  the  him  by  a  particular  ftaute,  the  32  Hen.  8. 

aature  of  the  cafe ;  for  this  being  a  local  c.  37.  which  did  not  transfer  any  pr'uv'uy 

covnant  which  adheres  to  the  land,  and  of  contraff  to  the  aflignee;  but  the  intent 

OQ  which  the  leiTor  himfelf  could  not  have  of  It  was  to  annex  to  the  reverfion  fuch 

najntained  an  JiCtion  in  Ei^lar.d,  tlse  fla-  covenants  only  as  concerned  the  land  itfelf, 

tBK  31  Hen.  8.  c.  37.  trar.af'ers  it  to  the  as  ro  repair  the  houfe,  or  amend  the  fences 

affignee  in  the  fame  plight  that  the  leflbr  (fed  vide  Cro.  Jac.  142.)  and  not  to  anntz 

had  it,  S.  C.  J  SalL  81.    "  There  is  a  or  transfer  any  collateral  covenants^  at  to 

dilfcrence/*  it  was  faid,  «  between  an  atiion  pay  a  fum  of  money  ;  for  that  is  fixed  by 

of  oxBT  for  rent  brought  by  an  aflignee,  the  common  law  to  the  rerer/ion.  At  tha 

and  an  adion  of  coven  ant  ;  for  the  Aril  common  law,  it  is  true,  an  affignee  of  a  re* 

u  an  z€tion  at  the  common  law,  which  verfion  might  have  maintained  an  aftion 

Hath  fixed  the  rent  to  the  reverfion,  and  of  covenant,  for  any  thing  agreed  tu  be  dont 

therefore  fuch  adion  mu/l  be  maintained  upon  the  land  itfelf ;  but  frivuy  •fcwtrcQ 

Dpon  the/mrt/^  of  efiaUf  which  J I  always  is  not  thereby  tranifened  fo  at  to  make 
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Basxik  the  z€CwTi  tratijuory^  but  it  rouft  be  brought  no  judgment  it  entered  on  the  roll,  S.C. 

«'  upon  the  privity  ofefiatt\  for  on  a  mere  3  Mod.  z^S.— >But  in  the  cafe  of  Way  v. 

Dor  Mil*         covenant  to  do  a  c^lUttersi  thing  not  in  the  Yalley,  6  Mod.  194.  this  cafe  is  cited  nd 

dttaiiCf  though  the  word  **  aifigns"  is  in  faid  by  Holt  Cbitf  Jn/tice  tn  ht  i^ 

the  deedy  yet  they  are  not  bound  if  they  U%p  \  for  the  adion  being  brought  agaioil 

have  no  eftate   (5  Co.  i8.  a.) ;  ioJthat  it  the  ajignee^  it  is  grounded  upon  the ^rivrr^ 

is  not  the  naming  of  them^  but  bf  reafon  tftjUu^  which  is  local,  and  tbeittore 

of  th*  efiate  in  the  land  that  they  are  made  ought  to  be  brought  where  the  land  lies, 

chargeable,**  S.C.  3  Mod.  938. —-Trk  See  alfo  i  Saund.  238.    Hob.  37.    3  Lev. 

Court    therefore    inclined   againft    the  154.     i   Bac.  Abr»  34*  35.    fiknigU  iSf 

plaintiff,  S.  C.  Garth.  183  \  and  held,  that  3  Texm  Rep.  393. 
the  plea  wai  good,  S.C.  s  Salk.Soj  but 
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&r  John  Holt,  Knt.  Chief  Jujiice. 
Sir  William  Dolben,  Knt.  1 
Sir  William  Gregory,  K;jt.>  Jujiices. 
Sir  Giles  Eyres,  Knt.  J 

Sir  George  Treby,  Knt.  Attorney  General. 
Sir  John  Somers,  Knt.  Solicitor  General. 


Bennct  againft  Gaudcy.  C^fc  j^^^ 

EJECTMENT  oiamejfuage  in  Cornhil)  on  the  demife  of  Sir  le  «  comxnii&oa 
John  Mordant^  Sbm  Bridges^  and  Thomas  Lawfidd^      On  **^,^*"i'ip'^^ 
not  guilty  pleaded,  and  trial  before  Chief  Juftifi  HotT,  a  fpccial  Jfj  the  c«dittw 

Verdift  is  found.  who  apocir  and 

\  their  d 


That  Edward  BlackweU  late  alderman  of  London  in  his  life-  •'«  ^f^jj^'u^ 

time  was  a  trader^  and  did  exercife  the  trade  of  a  goldimith  within  ^^^^  o„  tfe^ 

die  city  of  London^  feeking  his  living  thereby  by  buying  and  felling,  petition  of  the 

and  diereby  became  indebted  in  divers  great  mms,  and  became  a  crcaitort,  may 

bankrupt  within  the  ftatute  for  that  purpofe^    That,  being  a  bank-  fj^^,"^' 
rapt,  he  was  afterwards  feifed  of  die  premifles  in  fee-fimple.    That 

afterwards,  16  April,  35  Car.  2.  at  the  petition  of  the  creditors  of  ^•^{j^c!?*'^*' 

dw  faid  Edwardj  a  certain  commiffion  under  the  great  s£al  ^91.       *  '^^ 

was  made  and  direded  to  D.  K.  and  W.  B.  Jrm\  W.  F.  J.  C.  and  1  Vm.  loS. 

1  Ack.133.14tf 
*54- 193-  siS*    s  Com.  Dig.  <<  Banknipt**  (D.  41.)    %  Peer  Wmt.  545.    1  Cook*s  Bank.  Uwt  54S, 

Oa  J.B, 
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BiMKiT       J.  B.  G^r*,  reciting,  that  Edward  Blackwell  had  become  a  bank- 
G   '"  tr       ^P^  above  a  year  then  pad,  and  thereby  defigned  to  injure  divers 
creditors  therein  named,  orders  them  to  proceed  to  the  ^iiftribution 
of  his  eftate,  &c.    That  the  commiffioners  therein  named  17  April 
the  fame  year  did  meet  and  deal  in  the  faid  commiffion,  according  to 
the  tenor  thereof.     That  4  June,  3J  Car.  2.  a  v^rit  of fuperfedeas 
ifTucd  direded  to  the  commiffioners,  reciting  an  information  that  he 
was  a  bankrupt,  and  a  commiffion  thereon,  and  a  petition  of  divers 
creditors  (but  not  all  the  fame)  to  Sir  Francis  North  Keeper, 
for  to  have  \t  fuperfeded^  who  doth  command  the  commiffioners  to 
ftay  all  further  proceedings,  and  that  they  fuperfede  the  fame.    That 
*  r  0.01  1    9  J""^   1683,    Edward  Blackwell  dies.     That  •   3  September, 
3  Jac.  2.    another  commiffion  iffiied  dire£led   to  E.  F.    VV.  B. 
C.  M.  W.  F.  J.  J.  J.  D.  and  J.  M.  reciting  the  firft  commiffion, 
and  that  it  had  been  dealt  in,  and  a  deed  of  affignment  of  fome  part 
of  Blackweirs  eftate  fealed  and  delivered,  and  carried  into  the  inrol- 
ment  office  and  there  left,  and  a  petition  to  Lord  Jefferies,  that 
a  fuperjcdeas  had  been  unduly  obtained,  and  the  faid  deed  of  affign- 
ment  withdrawn  out  of  the  inrolment  office,  and  that  it  was  or- 
dered by  the  (aid  Lord  Chancellor,  that  the  order  for  the  fupirftdeasy 
See  5  Geo.  a.      and  the  {2IA  fuperfede  as  (hould  htjuperfeded  and  difcharged,  and  that 
c.  30,  f.  45.       ^^  coinmimon  being  abated  by  the  cfemife  of  Charles  the  Second 
be  renewed,  and  that  £.  F.  be  indead  of  J.  K.  and  J.  M.  added, 
and  that  the  granting  it  did  thereby  difcharge  iht  fuperfedeas  and  the 
order  for  it,  and  ordains  thofe  feven  to  be  commiffioners  of  and  for 
the  faid  bankrupt's  eftate.    That  3  September,  3  Jac.  2.  anodier 
precept  called  afuperfedeas  iffiied,  diredled  to  W.  K.  W.  F.  J.  C. 
and  L  T.  and  all  other  perfons,  reciting  all  the  premifes,  did  dif- 
charge and  fuperfede  the  (zid  Juperfedeas  as  unduly  obtained,  and  to 
the  wrong  of  tha.creditors.    They  find  another  commiffion  9  No- 
vember, I  Will.  &  Mary,  direded  to  E.  H.  J.  C.  T.  G.  F.  H. 
M.  H.  J.  G.  S,  A,  and  W.  reciting   the  bankruptcy  and  fevcrai 
commiffions,  and  a  petition  to  the  now  keeper,  praying  a  renewal 
thereof,  and  that  they  hearing  all  on  both  fides,  did  order  and  ap- 
point Ed.  H.  and  others  to  be  commiffioners  of  and  for  that  eftate, 
&c.    That  an  affignment  was  made  7  January  1689,  by  the  com- 
miffioners to  the  lelfors  ofthq  pjaintift,  and  in  due  manner  executed* 
That  the  faid  indenture  was  inrolled  23  January,  i  Will.  &  Mary. 
Then  they  find  i  Jac.  i.  c.  15.  f.'  17.  for  expofition  of  the  ftatute  of 
1 3  Eliz.  c.  7.  ^  that  after  any  comtriiffion  of  bankrupts  hereafter  fued 
K^L^a^^tttu   *'  ^^^  ^^'^  ^^^^  ^^  ^y  *^  commiffioners,  if  the  bankrupt  happen  to 
>w«  i%<u    „  j.^  before  the  commiffioners  iliall  diftribute  the  goods,  lands,  and 
debts,  that  then  neverthelefs  the  faid  commiffioners  (hall  and  may  ia 
that  cafe  proceed  in  execution  in  and  upbn  the  laid  commiffion 
for  and  concerning  the  bankrupt's  eftate  in  fuch  fort  as  they 
«  might  have  done  if  the  party  were  living."     That  the  leiFors  of 
the  plaintifF  after  the  making  of  the  indentures  entered  and  were 
poiTefled  prout  lex  poftulaty  and  made  the  leafe  to  the  plaiA^iff.    That 
he  entered  and  was  pofFeiTed^  and  the  defendant  entered  upon  biou 
Sipro  quif^  tunc^^c. 

For 
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•  I   ARGUED   for  the  plaintijffl   Firdj    As   to  the  fuperfeJeaSy       Binwit 
1.  I  fay  it  is  void  and  illegal,  for  that  no  fuch  thing  could  be  by      Gaudit. 
law.     The  commiffion  in  this  cafj  is  not  barely  a  power  or  au-  ♦  r  ^  o  *l 
thority  from  the  crown,  for  the  general  government  of  the  realm>       ^  J 

but  the  creditors  have  an  intereft  in  that  authority ;  ever)'  creditor 
hath  an  intereft,  though  fome  only  profecute  the  commiffion ;  for  ' 
every  one  may  come  in  before  diftribution :  it  is  a  thing  grantable  * 
tD  the  creditors  of  a  bankrupt  trader  ex  dsbiio  jujiifia^  and  cannot 
be  denied  by  the  keeper  of  the  great  feal  any  more  than  a  remedial 
writ  to  the  party  injured.  It  is  not  the  fame  with  the  cuftody  of 
lunaticks  or  ideots  \  for  there  the  king  or  the  adminiftrator  ihall 
have  the  profits  ultra^  ^c.  Here  the  king  hath  no  intereft  but 
when,  and  as  a  creditor ;  and  then  there  is  care  taken  for  him  by 
exprefs  provifoes  in  thofe  ftatutes.  Till  fatisfa^lion  the  creditors 
have  a  right :  it  is  procured  at  their  charge  ;  and  if  it  may  be  fu-» 
perfeded  without  their  confent,  then  thcfe  ftatutes  put  them  on  a 
fnare,  and  inflame  their  debts,  and  no  certainty  of  having  the  bank^- 
rupt's  eftate  affigned  to  them  or  their  ufe ;  fo  that  this  fuperfedeas 
works  a  plain  wrong  to  the  creditors.  And  the  confent  or  fome 
cannot  bind  the  reft,  for  the  defign  of  the  ftatute  was  to  make  equal 
fatis&ftion  to  all.  Now  by  this  means  fome  may  have  their  debts 
paid  to  procure  their  aflent,  and  confequently  all  the  others  may  be  . 
cheated,  which  is  contrary  to  the  exprefs  defign  of  all  thefe  laws. 
The  commiflioners  authority  is  for  the  intereft  and  benefit  of  each 
individual  creditor  by  fimple  contraS  as  well  as  by  judgments,  for 
fmall  fums  as  well  as  great  ones.  Suppofe  a  feizure,  and  no  diftri- 
bution,  fhall  ^e  fuperfedeas  rob  thcfe  creditors :  the  bankrupt  cant^ 
not  have  it  again,  for  he  is  only  to  have  that  which  is  furplus  after 
fat!sfa(5lion :  the  creditors  they  need  an  aiTignment :  then  what  muft 
be  the  confcquence  ?  Here  is  a  trading  debtor  becomes  a  bankrupt, 
and  found  fo  upon  a  commiffion,  and  the  eftate  is  fcized,  and  then 
^fuperfedeas  before  fatisfa6lion.  Suj>pofe  a  partial  fatisfeSion  by  a 
diftribution  of  the  then  eftate  of  the  bankrupt,  yet  even  then  zfur 
perfedeas  would  do  a  wrong,  for  if  lands  defcend  afterwards,  they 
may  moft  undoubtedly  be  fold.  Thefe  *  acts  of  parliament  are  for  «  r  20^  I 
the  advancement  of  trade ;  and  fo  according  to  the  rule  in  our  books  ^. 

are  to  be  conftrued  in  favour  thereof:  they  are  remedial  laws,  and 
therefore  alfo  are  to  be  fo  conftrued.  Beiides,  there  is  an  exprefs 
provifo  in  the  ftatute  that  they  ftiall  be  intended  in  favour  of  th^e 
creditors,  and  that  ought  to  extend  to  the  award  of  commiffioners, 
as  well  as  to  the  other  claufes.  Here  being  the  intereft  of  a  fub- 
ject  concerned,  the  king  cannot  difpenfe  with  fuch  a  law,  and  afu^ 
perfedeas  is  tantamount  to  it.  The  king  cannot  prohibit  a  iuit  here, 
before  your  lordfliip  5  a  rege  inconfulto  lies  not,  but  where  he  is  af- 
fefted  in  confequence  and  intereft,  and  fo  is  the  cafe  of  Blofield  v^ 
Haver  J  1  And.  28 1,  pi.  489.  Where  a  failure  of  juftice  enfues, 
the  king's  prerogative  is  limited,  fo  that  it  fliall  not  occafion  it,  as 
many  cafes  prove ;  as  if  he  grant  exemption  from  fervice  of  juries, 
it  is  void  if  there  be  not  fufHcient  befides :  he  cannot  grant  exemp-  ' 
tions  from  the  admiral's  jurifdidlion  in  a  certain  place,  unlefs  he 
grant  to  fojn^  in  that  place  the  like  jurifdidion,.  for  fear  of  a  failure 
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BiNMiT  of  jufticc,  Hudj6n*i  caje^  2  Rolls  Ahr.  201.  Here  is  plainly  a  faihirc 
Gavoit.  of  juftice  if  ^tfuperledeas  were  legal  and  good ;  for  the  creditors 
not  confenting  could  never  have  right,  the  eftate  feizod  and  the 
bankrupt  dead  :  he  that  is  a  bankrupt  to  one  creditor  is  a  bankrupt 
to  all,  Stiles  Reg,  48  once  a  bankrupt  and  ever  a  bankrupt,  Gljde 
v.  Bludwritbj  I  Sid,  Such  fuperfedeas  was  never  granted  before, 
and  according  to  Littleton's  rule,  that  is  a  good  argument 
a^ainft  its  legality.  BeAdes,  Secondly,  Thi^  fuperjedeas  dodi  not 
difcharge  or  annul  the  comniiflion,  but  only  commands  the  com^ 
miffioners  to  forbear  and  furceafe  all  further  proceeding.  Tlien 
it  is  no  more  than  a  commiflion  dealt  in>  and  tbe  commilEonen 
ftopt,  the  party  dies ;  then  a  demife  of  the  king ;  then  a  new  com- 
miffion,  and  there  is  now  no  (xxch  fuferjedeasj  for  that  it  is  vacated 
and  rendered  as  null.  Here  is  a  fuperfedeas  to  iiat /uperjij*^  quia 
erronice  et  improvide  emanavity  which  fcts  the  matter  at  lai^e,  as  it 
was  before-  In  Turner  v.  Falgate^  2  Sid.  125.  {a)  Glynne 
ruled  that  the  vacating  of  a  judgment  made  it  as  null  and  void ;  and 
that  an  adion  lay  againft  the  (heriiF  for  levying  an  execution  in 
purfuance  of  fuch  judgment :  it  is  true,  that  hath  been  denied  fmce ; 
but  yet  is  fo  far  true  ftill,  that  except  as  to  die  juftifying  of  officers 
[  ^04  ]  who  zSi  under  it,  it  is  as  •  if  it  never  had  been.  This  may  be  com- 
pared to  the  cafe  in  Druries's  cafe^  8  Co.  143.  If  two  judgments  be, 
and  one  depends  merelv  on  the  firft,  as  in  debt  on  a  judgment,  re- 
verfal  of  the  firft  reverfes  the  other ;  a  fortiori  in  cafe  of  the  vacating 
or  fuperfeding  of  a  fuperfedeas ;  it  is  a  mandatory  writ,  the  vacating 
of  ihzt  fuperfedeas  vacates  all  the  confequences  of  that  fuperfedeas^ 
and  it  is  now  as  if  it  never  had  been.  We  are  not  here  arguing  to 
make  trefpaflers  by  relation,  but  to  relieve  creditors  againft  a  cheat. 
Suppofe  I  do  agree  that  the  firfk  fuperfedeas  did  countermand  the 
authority  of  the  commiffioners,  but  yet  what  they  did  before  was 
valid  and  fulfilled  the  words  of  the  ftatute,  their  dealing  was  eiFec- 
tual,  becaufe  fo  far  their  power  was  well  executed ;  and  here  it  is 
found  it  was  dealt  in,  and  that  takes  off  the  obje<Stion  of  the  parties 
death :  but  further,  fuppofmg  the  firft  Juperfedeas  did  determine  the 
J  commifHon,  and  it  was  not  utterly  null  and  void,  yet  it  is  but  a  fu" 

*  ferfedeas^  and  a  procedendo  revives  it ;  as  an  habeas  corpus  in  com- 

mon practice  to  an  inferior  court  ftops,  becaufe  it  removes  all,  yet 
a  procedendo  revives  it,  \%  Afft%e  21.  Bro.  tit,  «  CommffimiC*  12. 
A  fuperfedeas  comes  to  commiffioners  of  oyer  and  terminer  bv 
which  tneirxonuniiiion  is  in  a  manner  repealed ;  yet  on  zpraeedenio 
they  may  proceed,  and  this  per  advifament*  omnium  jufiiciaf^ .  It  is 
but  as  a  prohibition  to  court  chriitian,  i^ich  upon  a  confultation 
mav  proceed :  if  a  fuit  be  ftayed  rege  inconfultoy  yet  on  a  precedifA 
the' court  Ihall  proceed  as  before.  Thirdly,  It  may  be  objeded 
that  is  a  new  commiiSon  granted  to  new  commif&oners.  I 
-ANSWER  that  well  enough,  becaufe  it  recites  die  former,  and  it 
ftiU  in  purfuance  of  it :  by  34  Hen.  8.  c.  4.  the  chancellor  (hall 
tdke  order  with  die  bankrupt's  body»  lands,  and  goods;  and  13 
£liz.  c»  7*  C  a.  doth  not  take  away  that  power,  but  enlarge  it  j  dot 

(j)  S.  C.  I  Sid.  107.    I  LcY.  95«   Kij.  73.    x  Keb.  453. 
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die  chancellor  for  the  time  being  upon  complaint,  fhall  appoint  fuch  Bknnit 
perfixis  as  to  him  Ihall  feem  good }  fo  diat  plainly  he  hath  the  power  Gaupiy. 
to  name,  and  die  words  *^  upon  every  complaint'*  have  been  con- 
ttrued  to  be  from  time  to  time,  and  upon  complaint  againft  the 
commiffi^ners  as  well  as  againft  the  bankrupt.  As  to  die  words, 
^  the  fiud  commiffioners"  in  2i  Tac.  i.  c.  19.  in  the  daufe  found  in 
diis  verdi£^,'  it  is  not  to  be  intended  of  the  perfons  named  in  the  firft 
commiffion,  but  of  the  authority  of  any  perfon  named  by  the 
chancellor,  as  commiffioners  for  the  time  being.  As  in  a£ts  of 
parliament,  "^  the  £ud  chancellor*'  *  is  to  be  fo  meant,  therefore  that  «  r  ^^^  n 
objefiion  is  not  conclufive.  The  commiffioners  have  no  intereft,  *"  *  J 
diey  are  only  inftruments  to  convey  by  affignment,  as  a  lord  of  a 
manor  in  copyhold  admittances,  or  a  merifF  in  fale  of  a  term  by  a 
fitri  facias.  If  the  commiffioners  die,  furely  they  will  agree  new 
ones  may  be  made^  and  yet  that  would  be  no  more  ^  the  laid  com-- 
^  miffioners'*  than  it  is  here :  fuppofe  they  all  mifbehave  themfelves,  9i 
new  one  may  be  granted.  It  is  no  objedion  to  (ay  they  ufually  are 
of  adjunds;  for  me  great  feal  hath  an  indefinite  power  of  nomina- 
tion, and  may  do  otherwife.  Stone's  Reading  on  thefe  laws,  paragr. 
ulu  ^  If  after  feizure,  and  before  diftribution  all  the  commiffioners 
^  die  but  one,  a  new  commiffion  may  be  granted,  and  the  new  ones 
^  Ihall  call  the  old  to  an  account:"  and  pag.  19.  <<  if  they  all  die  but 
^  two,  a  commiffion  (hall  be  awarded  to  others  and  not  to  them,  and 
^  they  ihall  be  called  before  the  new  commiffioners  as  perfons  having 
**  die  bankrupt's  eftate  in  their  hands :"  the  commiffioners  are  no 
court  in  their  proceedings ;  they  need  no  adjournment;  fo  no  dif- 
continuance  upon  that  account.  <<  The  faid  commiffioners"  are  fuch 
as  ihall  be  appointed  for  that  purpofe  \  this  feems  natural.  By  the 
demife  of  the  king,  the  commiffion  abates,  then  there  muft  be  a 
new  commiffion.  {b)  Now  by  their  opinion,  if  ftri<91y  true,  no 
further  proceedings  could  be  after  a  demife  of  the  kin?,  for  they 
arc  new  commifTioners  though  the  fame  men.  I  can  tmd  nothing 
in  any  of  the  ftatutes  that  gives  colour  for  an  opinion*  that  the  firft 
named  commiffioners  are  unremoveable :  by  the  34  Hen.  8.  c.  4.  the 
chancellor  himfelf  and  judges  might  make  a  fale,  for  they  might 
*^  take  order  as  to  them  feemed  meet."  Compare  it  to  cafes  at  com- 
mon law,  one  attorney  removed,  a  new  one  may  proceed ;  and  after 
judgment  may  pray  execution,  even  without  a  warrant,  and  may 
before  judgment  proceed  with  warrant,  GoUJh.  49.  An  attorney 
general  files  an  information,  and  prays  procefs,  a  new  attorney  may 
join  iffiie ;  which  (hews  it  is  the  office  and  power,  not  the  perfon 
which  the  law  fo  much  regards.  A  *  commiffioner  is  merely  a  «  r  206  1 
minifter  and  hath  no  intereft,  and  pafTes  nothing  by  affignment,  but 
the  bankrupt's  right ;  and  if  one  of  the  commiffioners  have  right  in 
the  bankrupt's  efiate,  this  affignment  will  not  extinguifh  fuch  his 
light,  GoS.  319.  agreed  in  the  cafe  of  Lord  Sheffield  v.  Rivett, 
more  1153*    A  commiffion  of  charitable  ufe$  fued  out  of  fraujd 

( ^ )  By  s  ^^^  ^*  ^*  3^*  ^*  45'   '^  '*      ^  ^^  ^^^  ^'^''•Zi  ^^^  ^"^^  CQaunjiirQii  flull       ^ 
eaadedy  that  **  no  comxniflion  of  bank-      ^  contiBue  lo  full  faic^** 
**  npt  Aali  ab^te  by  reafon  «f  Uic  death 
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BfNifiT  to  sivoid  a  charitable  ufe,  the  commiffioners  make  a  decree  for  cx- 
Caudzt.  cmption  from  the  charity,  and  that  decree  confirmed  by  the  chan- 
cellor, yet  a  new  commiiiion  was  fucd  on  the  ftatute  of  charitable 
ufeS)  and  the  lands  charged  with  the  charity ;  and  yet  the  words  of 
43  £liz.  c.  4.  arc>  *'  the  faid.  commiifioners  to  make  order,  &c." 
Moore  Char,  7  5.  There  is  no  difference  between  this  and  a  com- 
tniffion  of  adjuncls,  which  is  a  common  pra£lice ;  for  if  a  greater 
number  be  added,  that  major  part  may  adt,  and  it  ihall  be  good, 
and  if  f0|  it  is  the  fame  thing.  As  to  the  ohje6^ion,  that  then  fc- 
veral  commiffions  may  be  granted  at  once.  Here  is  no  fuch 
thing,  for  that  the  firft  was  determined  by  the  demife  of  the  king. 
Secondly,  The  fole  power  of  nomination  is  lodged  in  the  chan- 
cellor, and  a  new  commiiiion  will  be  a  determination  of  the  power 
of  the  former  perfons,  though  the  authority  be  ftill  purfued.  So  I 
prayed  judgment  for  the  plaintiff. 

tteaaidone         The  COMMISSIONERS  havc  their  authority  under  the  great  feal 
**^  7n?kni  tt  *"^  ^y  ^^  ^^  parliament,  and  yet  what  they  do  if  not  purfuant  is 
areuaverfablc     travcrfable,  becaufe  no  other  remedy,  and  fo  is  Cuts  v.  Delabarr^ 
cited  at  the  end  of  Dr.  Bonham's  cafe^  8  Co.  121. 

Mr.  Trevor,  e  contra^  infiiled  only  on  an  exception  to  cur 
declaration  in  ejedtment,  that  the  inrolment  was  the  twenty-fecond 
of  January,  and  leafe,  entry,  and  oufter  in  the  declaration  was  laid 
the  nineteenth,  and,  nothing  paffing  till  inrolment,  (c)  there  was  no 
title  in  the  leflbr  at  the  time ;  and  that  in  the  cafe  of  Perry  v. 
Bowyer^  this  was  the  only  point,  and  judgment  for  the  defendant. 
The  which  was  an  exception  that  I  was  not  aware  of,  not  having 
a  copy  of  the  declaration,  but  only  of  the  fpecial  verdift,  which 
made  me  (as  it  did  fome  others)  fufpedl  the  truth  of  our  agent. 
Thereon  we  had  day  given  us. 

Hetley  80.     Hob.  136.     i  Vent.  360.    2  Jones  196.    Skin.  30.     Co.  Bank.  Law  351. 

Then  I  argufd  for  an  amendment,  that  the  date  cJf  the  leafe  in 
our  declaration  might  be  amended  and  made  the  twenty-fourth  of 
January,  that  fo  the  other  points  might  come  in  queflion,  and  that 
for  thefe  reafons,  First,  Becaufe  it  is  an  ejcftment  leafe,  which  is 
ftill  under  the  power  of  the  court,  and  at  the  trial  other  points  were 
infifted  on,  and  were  accordingly  found,  and  confequently  fuch  an 
amendment  cannot  *  deceive  the  party.  Secondly,  This  amend- 
ment can  never  deceive  the  jury,  for^hey  find  that  by  virtue  of  the 
afllgnment  the  leflbrs  of  the  plaintiff  entered  and  made  the  leafe  in 
the  declaration,  which  muft  be  therefore  after  the  inrolment,  and 
confequently  fuch  amendment  will  be  agreeable  to  their  finding. 
Thirdly,  The  iflue  roll  is  of  Trinity  Term,  and  the  declaration 
was  delivered  to  the  tenant  in  pofleflion  in  Eafttr  Term,  and  that 
was  after  the  title  accrued  to  the  lefTors,  vi%^  after  inrolment,  and 


In  ejedlment  on 
the  demife  of 
aifigneet  of 
bankrupt,  if 
the 'demife  be 
found  prior  to 
the  inrolment  of 
the  bargain  an^ 
fale,  it  is  fatal 
t3  the  adion. 

S.  C.  Garth 

178. 

J  Danv.  696. 

Cro.  J  ac.  52.408. 

Cro.  Car.  109. 


A  declaration  in 
ejefbnect  can- 
not be  amended 
by  altering  the 
time  of  the  de- 
mife ;  for  that 
would  make  it 
a  new  demife. 

S.  C.Carth.128. 
Carth.  401. 
5  Mod.  532. 

1  Vent.  361. 
%  Stra.  S90. 

lOlI.   I2JI. 

2  Burr.  1x6 1. 
4  Burr.  2448. 
%  Barnes  13. 

Pitrg.  lo-j.  ' 
1  Term  Rep.  600, 
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fo  neither  party  nor  jury  can  be  deceived  by  fuch  amendment :  for  fiiKnif 
this  was  not  the  point  in  queftion,  as  it  was  the  only  one  in  the  Ga^it, 
cafe  oi  Perry  v,  Bowyer,  As  to  the  objeftion  that  it  is  all  entered 
on  record,  and  in  another  term,  that  is  nothing,  for  amendments 
have  been  three  terms  after,  as  in  Rawlin's  cafe,  4  Co.  53.  though 
that  were  according  to  the  notes,  yet  it  is  an  anfwer  as  to  the  time 
and  entry  on  record  5  the  like  is  Sir  Humphry  Tufton^s  cafe^  Cro* 
Car,  144.  as  to  time  and  record,  {d)  This  is  nothing  but  the 
raiftake  of  the  clerk  in  laying  his  fidlitious  fuppofed  demife  three 
days  before  the  title  accrued,  and  (o  it  is  as  much  the  miftake  of  the 
clerk  as  the  cafe  of  Forger  v.  Sale^  Cro.  Car.  147.  and  Jones  199, 
which  Croke  and  Whitlock  JuJIkesj  held  amendable  (^),  and 
**  devifit'*  inftead  of  "  dimifit^  march  v.  Sperryj  Hob,  249.  and  a 
venue  added  to  the  commiffion  in  trover,  I  RoU  Ahr,  209.  The 
date  of  a  demife  in  eje<Stment  was  amended  after  judgment  by  con- 
feffion,  and  writ  of  error  brought  for  that  very  fault  in  the  cafe  of 
Parr  v.  Cowley^  upon  my  motion  laft  term,  on  Ihewing  the  warrant 
of  attorney  {/),  In  cafe  for  words  a  declaration  generally  of  a 
terra,  and  the  words  laid  fome  days  in  term,  liberty  is  ufually  given 
to  make  a  fpccial  entry  of  a  day  of  preferring  the  bill,  becaufe  other- 
wife  the  a£tion  would  be  before  the  caufe,  relation  being  to  the  firft 
day  of  term ;  and  this  is  done  frequently  if  the  bail-piece  were  after 
the  caufe  of  action ;  and  this  we  think  like  our  cafe,  where  the  de- 
claration was  delivered  after,  though  the  demife  be  laid  after  the  title 
accrued.  If  Keble*s  Reports  might  be  cited  for  authority  amend- 
ments have  been  in  feft  as  material  as  this,  Countefs  of  Falmouth* s 
cafe  in  LoRD  Hale's  time.  3  Keb,  117.  and  Place  v.  Twiford^  2 
Kfb,  120*    fVilUams  v.  Moorey  2  Keb.  175. 

But  Holt  Chief  fufiice  held  it  not  amendable,  becaufe  no  other 
leafe  than  what  we  had  laid  was  confefled,  and  that  it  was  material. 
^ed  adjornatur.  We  moved  it  feveral  times,  but  could  never  get 
over  it  {g). 

(/)  Dougl.  376.  750.    1  Com.  Dig.  314.  (/)  2  Burr.  ii6z. 

I  Bac.  Abr.  96.     Cowp.  407.     i  Term  Ig)  Sed  vide  the  cafes  of  Marlborough 

Rep.  782.     3  Term  Rep.  657.  v.  Skinner,  2  Stra.  890.  Fitzg.  193.  Aflin 

(0    See  lid.    Ray.    133.      Stra.    954.  v.  Parkin,  i  Burr.  665.     Baker  v. *Co]c, 

I  Burr.  321.     I  WilC  33.    I  Dougl.  361.  3  Burr.  1161.  and  Hardman  v.  PilkiogtQii» 

I  Term  Rep.  78^3.     3  Term  Rep.  349.  4  Burr.  2447. 
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♦  Mr.  Crookc's  Caft. 

a  prefentation  to  the  church  of  St,  ACcbael  Wood" 
aiid  a  caviat  entered  againft  the  inftitutioh  by  the  pre- 
fentee  of  the  prefent  king,  I  being  of  counfel  for  Mr.  Crook  ap* 
peared  and  argued  his  cafe  before  Dr.  N£WT0N« 

The  cafe  was  thus.  By  the  aS  of  parliament  22  Car.  2  c.  zx. 
It  is  thus*  enafted,  f.  63.  par.  26.  "  That  the  pariihes  of  St.  AC- 
<<  chael  IVood'ftreet  and  St.  Mary  Staining^  Oiall  be  united  into  one 
^  pariih;  and  the  church  heretofore  belonging  to  the  parifli  of  St. 
^  Mtchad  Wgod-Jireet^  (hall  be  the  parifh  church  of  the  (aid  pariihes 
"  fo  united."  And  in  feft.  68.  "  that  notwithftandiag  fuch  union  as 
<<  aforc(aid,  each  and  every  of  the  parifhes  fo  uniteJ,  as  to  all  rates, 
^  taxes,  parochial  rights,  charges,  and  duties,  and  all  other  privi- 
«  leges,  liberties,  and  duties  whatfoever,  other  than  what  are  here- 
^  in  before  mentioned  aiid  fpecified,  (hall  continue  and  remain  dif- 
"  tin£t  as  heretofore ;  and  that  the  feveral  and  refpedive  patrons 
^  of  the  (aid  churches  fo  united  (hall  and  may  prefent  by  turns  to 
^  that  church  only  which  by  this  a£l  is  to  be  rebuilt  and  efta- 
<<  bli(hed  for  the  parifli  church  of  the  parifh  churches  fo  united  as 
"  aforefaid  ;  the  hrft  prefentment  to  be  made  by  the  patron  of  fuch 
"  of  the  faid  churches,  the  endowments  whereof  are  of  the  greateft 
«  value."  Dr.  Martin  was  incumbent  at  the  time  of  the  union, 
and  fo  continued  to  the  time  of  his  death,  which  happened  very 
lately,  and  by  his  death  the  church  is  now  vacant.  The  kino  is 
patron  of  St.  Mary  Staining  (of  far  lefs  value  both  in  the  king's 
book,  and  the  clear  yearly  value)  and  prefents  J.  S.  A  common 
perfon  is  patron  of  St.  ATtcbail  Wood-firetty  who  prefents  Mr. 
Crook. 

And  for  him  I  prayed  inftitution. 

2R0U.Abr.343.  The  counfel  for  the  Caveat  argued  for  the  prerogative,  that  in 
"  Eftiifc"'**  cafe  of  three  coparceners,  and  one  be  in  ward,  the  king  (hall  have 
(H.  6.)  the  iirft  turn,  and  the  king  not  baing  named,  the  adl  of  parliament 

fhaH  not  bind  him  or  his  intereft. 

Vilhf\l^'  jB  contra  I  argued,  that  abundance  of  ftatutes  do  not  bind  die  king 

7  Co.  3».'         when  he  is  not  named ;  they  are  moft  of  them  muftered  together  in 

Moor.  540.         ji  Co.  68.  Magdalen  College  cafe:   but  yet  there /a/.  70,  71.  the 

frc^^el!"        tiJSli^'  c.  10.  is  adjudged  to  bind  the  king,  though  not  named,  r  irst, 

4Ba«/Abr.2oo.  Becaufe  the  general  letter  extends  to  the  king  by  the  words,  «*  to 

<<  any  perfon  or  perfons,"  and  the  queen  was  a  perfon :  fo  here  a  pa* 

♦  [  209  ]    tron.    Then  fays  that  book,  if  the  •  king  be  exempt,  it  muft  be 

by  conftnidion  of  law,  and  fuch  conftru6tion  (hall  never  be  made 

againft  die  exprefs  fenfe  or  reafon  of  the  law  makers  mentioned  in 

or  to  be  inferred  from  the  aft ;  and  as  the  king,  lords,  and  commons 

bad,  in  the  preamble  there,  adjudged  long  leates  to  be  unreafonable, 

and  tending  to  irreligion,  fo  here  the  king,  lords,  and  commons 

have  declared  that  the  neceffity  of  rebuilding  of  churches  could  be 

in  no  other  manner  »  for  feveral  pariihes  were  ool;  able  to  rebuild. 

Tbt 


Cafe  144* 
•  [  208  ] 

The  ftatutes 
17  Car.  ».  c.  3. 
and  the  21  Car. 
3.  c.  II.  C  68. 
cnaa,  **  that 
the  pariflies 
thtteby  unittdt 
ihall,  as  to  all 
rates,  <cc.  re- 
main diftindf 
and  that  the 
patron  of  each 
pariih  united 
ifaall  prefent  by 
tumsy  the  patron 
of  the  church 
of  the  bcft  valu* 
to  have  the  firft 
turn  j"  «^- 
trcnfukjiB 
therefore  of  a 
benefice  greater 
in  Taiue  ihall 
haye  his  turn 
before  thi 
xiMGwbois  - 
patron  of  a 
church  of  le(i 
value. 

Dyer,  259. 
3  Lev.  96. 
2  Jooesy  i6o« 
1  Salic.  165. 
Skin.  616. 
Fitz.  169.  250. 
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♦ 
The  king  is  bound  by  laws  of  puWic  ufe  and  benefit,  and  where  Ma.Cioor«*f 
contrary  will  be  a  wrong  to  the  fubjcS  all  ftatutes  made  to  prevent  ^^•*'  • 
the  decay  of  religion  bind  the  king,  (a)  He  is  bound  by  many  laws 
where  not  named,  {b)  He  is  bouna  by'the  flatute  of  Marlbridge^ 
€•  22.  againft  the  diftraining  of  tenants  to  anfwer  of  their  freehold 
without  writ;  his  bailiff  cannot  diftrain ;  if  he  do^  attachment  lies 
aninft  him.  (c)  He  is  bouxldby  32  H,  8.  c.  28.  concerning  dlfcon^ 
tinuances  though  not  named  (^},  becaufe  made  to  give  her  that  had 
a  right,  a  more  fpcedy  remedy,  vi%.  by  entry,  when  by  the  com- 
mon law  {he  was  forced  to  a  real  a£lion ;  and  many  odiers  there  are 
of  the  like  nature.  I  confefs  the  king  hath  prerogative  in  many 
more  inftances  than  they  have  named,  but  die  conftant  rule  is,  that 
he  can  do  no  wrong  (/},  and  here  this  would  be  a  wrong  to  our 
patron,  for  he  hath  the  firft  prefentment ;  it  is  a  wrong  to  prevent 
him  of  it.  Then  confider  the  nature  and  eflFe£l  of  an  union ;  by  the 
common  law,  upon  the  confolidation  of  two  churches,  one  becomes 
extind  in  law,  and  as  Godolphin  (f)y  iUud  qu9d  alter!  unitur^  ex- 
timguitur  mque  ampUus  perjeverare^  fo  the  king's  church  is  gone  by 
that. notion.  Now  of  this  union  there  are  three  feveral  forts;  one 
of  them  is  when  a  church  is  fo  united  to  another  that  that  which  is 
united  amiitit  jus  fuumj  et  eo  ut'itur  cut  jit  unto ;  and  another  is  when 
two  or  more  churches  are  fo  united  together  that  one  is  not  fubjeft 
to  the  other,  in  i«diich  cafe  quod  melius  eft  retinetur.  I  cannot  but 
obferve  the  feveral  reafons  or  caufes  in  die  law  for  a  confolidadon, 
or  union,  or  annexation  of  churches  for  the  better  hofpitality  of  the 
redor ;'  the  propinauity  of  churches  and  places  that  one  may  dif« 
charge  the  duty  and  cure  of  both,  the  want  or  defedl  of  pariflieSy 
or  extreme  poverty  of  one  pariOi,  thefe  are  reckoned  the  caufes  by 
the  common  law  of  an  union  when  made  by  the  confent  of  bifhop, 
chapter,  patrons,  and  incumbents  of  livings :  now  the  fame  reafons 
may  be  fuppofed  when  made  by  a<St  of  parliament ;  and  if  fo,  then 
all  the  reafons  which  held  *  in  Magdalen  College  cafe  (;),  as  promo-  *  [  210  1 
don  of  hofpitality,  and  to  prevent  the  decay  of  religion,  and  confe- 
quendy  the  kin^  bound  by  this  law ;  but  taking  it  at  common 
law,  this  union  gives  the  prefentment  to  our  patron,  for  the  more 
wordiy  benefice  is  never  united  to  the  minus  dignum^  and  therefore 
a  parochial  church  cannot  be  united  to  a  chapel,  magis  dignum  at- 
trabit  adfe  minus  by  our  law,  as  wine  the  hogfliead,  deeds  the  box, 
houfe  the  heirlooms,  and  the  like.  Here  the  kXng  is  bound ;  for  if 
not  bound  they  have  no  rieht  to  a  prefentment  to  our  church* 
The  king  takes  a  benefit  by  mis  claufe ;  it  is  plain  that  he  is  bound, 
for  otherwife  he  could  not  have  any  prefentment  to  this  church  afore- 
£ud  at  all ;  and  if  he  take  he  muft  take  it  under  the  modes  and  qua- 
lifications that  the  aA  gives  it  him.  Suppofe  a  private  perfon  by 
will  had  demifed  an  advowibn  to  the  king  and  a  college,  declaring, 
that  they  Ihould  prefent  by  turns,  and  that  the  firft  prefentation 

(j)  5  Co.  14*  Plowd.  136.    IX  Co.  68.  (r)  x  61.  Com.  24.6. 

7  Co.  3a.  (/)  Godolphin**  Repertorlum  Canoni« 

(i)  Sec4Bac.  Abr.  199.  cum,  page  169. 

(rj  s  Xnit  141.  149,    Sc4  Tide  Plowd.  (f)    2  Roll  Abr.   191.     j  i  Co.  66- 

S4B,  I  Roll  Rep.  151.    Cro.  Jac.  364.  a  Bulft. 

(4  a  IjOtf  6Si.  246. 

(hould 
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■s^CRoecK'ft  {houtd  be  by  the  college,  woul4  not  the  college  in  that  cafe  have 
^^"*        the  firft  prefcntment  j  here  the  fame  aft  that  appoints  the  union> 
unites  their's  to  our*s,  and  not  our*s  to  theirs,  and  confequently  gives 
us  the  right  prima  faciei  the  king  confcnting.     Then  befides>  the 
fame  a£t  that  diredb   the  king  to  have  any  prefentation  to  our 
church,  dire£ls  the  firft  to  us :  it  is  all  but  one  entire  fentence*     It 
is  well  known  that  in  a6ls  of  parliament  on  the  roll,  there  are  no 
points,  commas,  colons,  femicolons,  or  other  notes  or  figns  of  divi- 
fion  \  that  is  added  by  the  printer,  and  as  it  is  on  the  roll,  the  whole 
makes  but  one  paragraph  ;  the  fenfe  is  to  dire(^  the  divifion,  and  the 
lenfe  directs  no  divilion  at  all  between  the  words  that  enadl  a  pre- 
lentment  by  turns,  and  the  firft  prefentation  to  us.     Either  the  king 
is  included  in  this  ad  or  not ;  if  he  be  the  words  plainly  give  us 
the  firft  prefentation  j  if  he  be  not  included,  meant,  or  conccrnc:J 
by  this  union,  then  there  is  no  colour  for  this  caveat^  for  then  they 
cannot  pretend  to  a  prefentment  to  our  church ;  let  them  get  one 
to  their  own ;  we  defire  only  a  prefentation  to  our  own  church, 
that  is  all  we  pray  at  prefent,  and  the  right  to  tithes  out  of  their's, 
we  will  controvert  afterwards ;  but  it  feems  very  hard  to  fey,  that 
the  king  is  not  bound,  becaule  not  included,  becaufe  not  named, 
•  r  211  ]    and  yet  he  fliall  be  included  as  to  benefit*     If*  they  have  any  right, 
the  king  can  only  have  it  by  this  adt  of  parliament,  and  then  they 
muft  have  it  as  this  ad  of  parliament  gives  it.     That  it  is  a  benefit 
to  them  is  plain,  becaufe  by  the  union  they  have  the  advantage, 
ours  being  the  greater.     The  fubjeft  to  which  the  union  is,  is  our 
church,  and  that  bears  the  name  and  attrads  the  reft  unlefs  it  he 
otherwife  provided  for  by  exprefs  words,  and  the  exprefs  words  are 
with  us :  they  agree,  die  king  is  bound  by  that  part  which  excludes 
him  from  his  ancient  right  otprefenting  to  the  church  of  St,  Alary 
Staining^  and  gives  him  a  new  right  to  prefent  to  ours,  and  yet 
will  deny  him  bound  by  that  part  which  vefts  a  right  in  us,  and 
yet  the  tormer  is  much  ftronger  than  this ;  if  bound  by  that,  much 
more  reafon  that  he  ftiould  be  bound  by  this :  and  I  do  afiirm  po- 
(Itively  that  an  ad  of  parliament  which  gives  a  right  to  the  king 
(hall  bind  him,  as  to  the  manner  of  enjoying  or  ufing  that  right, 
as  well  as  a  fubjed.     That  the  king  is  bound  by  this  claufe,  doth 
appear  from  fed.  69.  where  the  king's  prerogative  right  is  parti- 
cularized anJexprefsly  taken  notice  of,  for  that  fedion  faves  to  him  and 
his  fucceflbrs,  all  tenths  and  firft  fruits  in  the  fame  manner  as  before 
the  union  they  feverally  ftood  charged.     I  urge  this  to  fliew  that 
our  law  makers  efteemed  the  king's  right  bound,  otherwife  there 
would  not  have  been  fuch  an  exprefs  faving ;  and  if  they  had  dc- 
figned  the  king  to  have  had  the  firft  prefentation,  though  his  church 
were  of  the  lefs  value,  they  would  have  taken  care  of  him  in  that 
particular  alfo  by  an  exprefs  feving.     In  the  Lord  Berkley's  cafe  (/>), 
the  king  is  bound  by  .the  ftatute  de  donis.     He  was  bound  ^^rj^r- 
mam  doni ;  it  is  held  ("/),  that  if  land  had  been  given  to  the  king 
and  the  heirs  of  his  body,  he,  before  the  ftatute  of  Weftminficr  the 

[h)  Plewd.  246,  (i)  In  the  ^H  of  AitOQ  Woods,  i  Co.  44. 

fecond. 
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fccond,  coyld  not  have  aliened  in  fee  before  iflue,  for  an  alienation  hy  M**  CKooxs^m 
another,  would  l?e  a  tort^  and  fo  would  it  be  in  the  king,  if  it  fhoul4  Cas*. 
be  adjudged  an  alienation  in  fee.  And  this  cannot  be,  for  his  pre-. 
rogative  will  not  be  a  warrant  for  him  to  do  any  injury  to  ano- 
ther, and  the  eftate  which  the  king  had  would  not  fufFer  fuch  an 
alienation,  becaufe  not  large  and  ample  enough;  and  his  pre- 
rogative will  not  alter  his  eftate,  nor  make  it  greater  dian 
the  donor  gave  it  him.  And  a  little  after,  in  the  fame  book  (i), 
fuch  alienation  is  faid  to  be  tortiousy  becaufe  contra  voluntatem 
donatorisy  and  therefore  ill  done;  for  men  ought  to  obferve  the 
intent  of  other  men  in  lawful  things,  and  to  break  it  is  ill.  Here  *  *  [  aia  1 
the  parliament  are  the  donors ;  they  give  the  king  and  my  client  a 
right  to  prefent  to  the  church  of  St.  Michael  Wood-ftreet^  by  turns* 
The  king  had  no  fuch  right  before.  The  mode  and  form  of  that 
gift  is,  that  the  king  have  the  fecond  prefentation,  and  fo  on ;  now 
if  the  king  have  the  firft,  that  intent  is  broken  and  we  are  injured, 
and  if  it  were  a  common  perfon,  and  he  ftiould  iirft  prefent,  that 
would  be  an  injury,  and  fo  here.  (/)  Jt  is  the  opinion  of  Engle- 
FIEI.D  Jufticej  That  where  a  man  takes  a  gift  by  aft  of  parliament  - 

of  any  Jaiid  (though  there  were  an  ancient  right)  neither  he  nor 
his  heir$  ihall  be  remitted ;  for  when  land  is  exprefsly  given  by  ad 
of  parliament  which  is  a  judgment,  neither  he  nor  his  heirs  (hall 
claim  any  other  eftate  or  right  than  what  is  given  by  the  zSt^  and 
yet  remitter  is  a' title  favoured  in  the  law.  I  urge  this  to  fliew  that 
the  king's  ancient  right  will  not  aiFe£l  this  cafe ;  that  an  a£t  of  par- 
liament giving  a  right  which  the  king  hath  is  new  to  both  the 
churches;  and  then  diat  right  is  to  be  joined  in  manner  and  form  as 
the  2St  direds. 

So  I  concluded  for  Mr.  Crooke^  and  prayed  that  he  might 
have  inftitution.  And  he  had  it  accordingly,  and  enjoyed  it  with- 
out further  trouble  as  ever  I  heard :  though  there  were  two  in- 
ftances  in  London  where,  under  colour  of  this  prerogative,  the 
king's  prefentee  was  firft  preferred,  though  his  living  were  of  Jefe 
value,  as  was  affirmed,  viz.  Jbr.  Parry,  and  Dr.  Bridges.  Bm 
this  was  done  by  Jeffreis,  and  never  contefted,  &c. 

(i)  I  Co.  47.  p1>  49*  frvm  the  Year  Book,  29  Hen.  t, 

(/)  Brooks  Abr.  title  ««  Remittitur"      pi. 


Fnce 


so6 
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Cafe  14  j. 
♦  [  "3  ] 

Error  lies  on  a 
judgment  in 


*  Price  againji  Harftong. 

Ep  RR  O  R  on  a  judgment  in  the  King's  Bench  in  Ireland  on  a  writ 
^  of  error  Acre  (17 }  on  a  judgment  in  the  court  of  the  archbifhop 
oi  Dublin  in  debt  upon  an  obligation,  wherein  the  plaintiff  declared 
that  the  defendant  did  acknowledge  himfelf  to  be  bound  in  fix 
thouland  pounds  whereof  four  thoufand  four  hundred  pounds  is 
paid ;  and  the  defendant  craved  oyer  of  the  condition,  which  is  to 
pay  three  thoufand  five  hundred  pounds,  with  intere((,  thirty  days 
after  notice,  and  pleaded  that  he  paid  the  four  thoufand  four  hun- 
dred pounds  in  fatisfa<5lion  within  thirty  (lays  after  notice.  The 
plaintiff  replies  non-payment  within  thirty  days,  et  hoc  petit  quod 
inquiratur  per  patriam^  et  pradiSlus  THo/jimiltter^  ifc.  And  then 
the  defendant  demurred ;  and  the  plaintiff  joins :  and  judgment  for 
the  plaintiff,  becaufe  the  replication  was  good  and  fufficient.  And 
now  here  the  general  error  {b)  is  affigned. 

I  ARGUED  for  the  plaintiff  in  the  writ  of  error;  but  the  Soln 
CI  TOR  being  to  argue  it  afterwards,  had  my  notes  to  this  efitsft. 

First.  The  ftile  of  the  court  is  a  couit  of  the  king's  held  there 
per  confuetudinem.  Plaint  is  levied,  de  placito  debiti.  1  he  defendant 
appeals  upon  fummons  in  placito  pra:d\  The  plaintiff  the  fame 
day  produced  quondam  billqmfuam  de  placito  debiti  qua  quidem  billa 
fequitur  in  bac  verba^  and  ^th  not  fay  fecun*  confuetwF  in  plac* 
prad\ 

Thert  cannot  SECONDLY.  There  IS  ijiie  joined  zxid  afterwards  aditmemri  for 

be  a  dmurrtr  the  lafl  ought  to  have  been  reiedted,  becaufe  the  interpleader  bc^ 

after  jfii  joined,  j^g^n  the  parties  was  at  an  encJ,  and  the  matter  put  in  iffue,  and  no 

5  Com.  Dig.  judgment  ought  to  have  been  till  the  iffue  was  trici 

Replication.  THIRDLY.  The  replication  is  ill,  becaufe  he  did  not  (ay  ^  pay 

"  infra  thirty  days,"  whereas  he  fhould  have  (aid,  «  and  not  before, 
<<  &c«"  for  a  payment  on  the  day  will  be  a  payment  within  die  con- 
dition. 

Fourthly.  The  condition  is  to  pay  three  thou(and  five  hon* 
dred  pounds,  with  intereft.  The  plea  is,  that  he  did  pay  the  four 
thoufand  four  hundred  pounds  in  fatis(a£Hon  within  thirty  days 
after  notice,  which  is  within  two  years,  fo  that  there  was  not  fo 
much  then  due.  The  replication,  and  iffue  is  tendered  upon 
payment  of  the  four  thoufand  four,  hundred  pounds,  and  doth  not 
fay  ^^  or  three  thoufand  five  hundred  pounds  with  interefl,"  fo  diat 
the  principal  money  and  interefl  might  be  paid,  though  not  the  four 
thoufand  four  hundred  pounds,  and  confequently  np  good  repU- 


Stile  of  a  court 
htid  per  coKfue" 
nd'mtm*  Ante, 
^7- 


A  replication 
that  does  not 
ftate  Tufficient 
to  mainuin  the 
Mutton,  is  bad. 

t  Mod.  57. 
Foft.  344* 
a  Wilf.  267. 
3  Term.  Rep. 
374- 


(4)  But  fee  the  %2  Geo.  3.  c.  18.  and 
the  23  Geo.  3.  c  53-.  b/  which  this  appeal 
is  aboliihed* 


(^)  S€ea7£lis«c5.aad4aad5 Au. 

C«26* 

catiooi 


Eaftcr  Tcrni,  3  William  and  Mary,  in  B.  R,  f  oy 

cation ;  for  diough  it  fliould  be  found  for  us  that  the  fum  was  not        P^icx 
paid,  yet  the  debt  might  ^  and  fo  upon  the  whole  matter  there  might    Haiitoiig. 
be  no  caufe  of  zSdoiu 

Then  I  URGED  feveral  authorities,  that  it  is  not  enough  for  the  In  debt  on  boii<^ 
replication  in  ♦  this  cafe  not  to  deftroy,  or  falfify  the  plaintiff's  caufe  J?*'*,*?*/*** 
of  a&ion,  but  it  muft  maintain  it;  there  muft  be  a  good  breach  doet not idmit 
affigned  in  the  non-payment  of  the  principal  money  mentioned,  nwptrfvmMUi^ 
otherwifc  the  replication  cannot  be  faid  to  be   good ;    and  judg-  ^**«  ^^^^l* 
rocnt  ought  not  to  be  for  the  plaintiflF,  That  a  breach  was  neceila^  leSgeTfuffir 
chough  our  plea  was  ill,  I   cited  feveral  cafes  to  prove ;  and  the  cicnc  knaeb. 
difference  to  be,  where  fuch  ill  plea  admits  or  fuppofes  a  non-pay- 
ment  or  non-performance  of  the  condition,  there  was  no  need  of  ,- J' *^'  ^  ' 
breach  in  the  replication  (r),  but '  if  the  plea  did  not  admit  the  Hob.  igS* 
iame,  there  though  the  plea  was  ill,  yet  if  no  good  breach  in  the  re-  J"»-  ^^'  3«>. 
plication,  the  plaintiff'  could  riot  have  judgment  i  fundrybooksl  cro'.jtcaio. 
had  to  evince  and  back  that  difference.  Lut!  519. 

X  Mod.  2.17* 
1  Saond.  102.    %  Saond.  i8o.  i  Salk*  140.    %  WilC  21.  267, 293.  Stra*  227.  z  Burr.  574*  >  Burr.  772^ 
Cowp.  57»,  ,  0  £   ^j^  J 

Levins  Serjeant  prayed  time  to  anfwer  it;  and  the  next  term  xhe Court 
moved  for  a  certiorari  to  Ireland:  which  I  oppofed,  becaufe  here  was  «ward  Teerti^ 
nothing  wanting,  and  no  diminution  could  be  alledged;  for  the  er-  r4rizfttrmMMU§ 
rors  were  rather  furplufage,  and  the  replication  could  be  never  ^^ij|^' 
mended  unlefs  they  returned  another  record,  which  is  not  allowable  l^  ^.^ 
in  anjjTcafe:  befides,  diminution  could  not  be  alledged,  nor  «  ^^r-  i  sid!  1*39. 
tiorari  granted  after  in  nuilo  eji  erratum  pleaded.   But  per  Curiam  Moor.  700. 
a  certiorari  may  be  granted  at  the  prayer  of  the  defendant  in  error  ^~-  ^*'*'  *♦• 
ad informandum  Cunam  at  any  time,  and  when  returned  it  will  ap-  i^Jl^Xi^y 
pear  if  the  fame  record  or  not  stra.  440. 

B.  R.  H.  ii8. 

The  Court  inclined  to  hold  thefecond  and  fourth  exceptions  to  5  Com.  Dig. 
be  &tal  errors  j  and  in  Hilary  Term,  4  William  and  Mary,  rule  for  ^^^^^^ «3) 
reverlal. 

(r)  Ante  T48.    YdT.  25.    Cro.  Elix,       t  Saund.   102.    See  alfo,   5  Com.  Dig. 
32a  899.  1  Sid.  290.  3  Lev.  24.  I  Vent.      «  Pleader**  (F.  15.) 
114.  126.     Carth.   1x6.    z  Salk.  138. 


Wilkt 


$oS 
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Cafe   146, 


Willct  againji  Tidejr. 


£q/ler  Ternij  3  Wiiliam  and  Mary^  Roll 


On  a  general 
vet^ifl  in  fa- 
irour  of  the  de- 
fendant in  an 
9£ki()n  where 
fptcial  caje  and 
general  irtdebi' 
tatusajpimfffitut 
joined,  if  the 
judge  certify 
that  the  de- 
fendant  judlfied 
as  an  officer  un- 
der an  a£t  giv- 
ing treble  coftSf 
the  Court  will 
award  them  on 
the  afumpfir^ 
though  it  d^t 
not  otherwife 
appear  that  the 
clefendant  took 
the  money  at 
an  officer. 

S.  C.  Carth. 

j88. 

S.C.  laMod.e. 

S.  C.  2  Dan. 

Abr.  223. 

Jones/  305. 

Cro.  Car.  175. 

«85- 

a  Vent.  4;. 

Annaily's  Rep. 

125. 

pougl.  107. 

*4S-  307-  780. 

I  Freem.  Rep. 

151. 

I  H.  Bl.  Rep. 

•  [  215  ] 


T^ECLAR  ATION  in  cafe  upon  an  indebitatus  ajfumfjittot 
*-^  twenty  fliillings  had  and  received  to  the  plaintifPs  ufe  ;  cuinque 
etianty  the  defendant  a  colledtor  of  the  tax  afTefTed,  i  Will,  and 
Maryf  in  the  county  of  Suffix^  had  feized  feveral  goods  of  the  defen- 
dant's by  colour  of  non-payment  of  the  tax,  and  had  fold  them  for 
lefs  than  he  might  have  procured  for  th'^m  by  twenty  (billings ;  to 
the  plaintiff's  damage  forty  pounds.  The  defendant  (imprudently 
enough)  pleaded  [a\  non  ajjumffit  to  the  iirft>  and  non  culpahilis  io 
the  other.  A  vcrdid  (coram  Rooi^esby)  generally  for  the  de- 
fendant. 

The  judge  of  the  aflizes  certifies  on  the  back  of  the  pojlca^  that 
the  defendant  juftificd  by  the  a^S  of  i  W4II.  and  Mary,  for  the  tax, 
&c.;  but  Mr.  John  Ashton  refufed  to  tax  treble  cofts. 

I  MOVED  the  Court  for  treble  cofts  on  the  claufe  in  the  aft, 
"  that  if  any  aftion,  &c.  for  what  he  and  they  fhall  do  in  purfuancc 
''  or  execution  of  this  a6l,  fuch,  &c.  may  plead  the  general  ilTuc, 
**  and  upon  iffue  joined  *  may  give  this  aft  and  the  fpecial  matter 
"  in  evidence,  and  in  cafe  of  non-fuit,  difcontinuance,  or  verdid 
^  againft  the  plaintiff,  the  defendant  (hall  have  treble  cofts.** 

Mr.  Darnell  oppofed  upon  the  cafe  of  Stone  v.  Linger^  Cn^ 
Car.  467.  ASion  againft  the  churchwardens  for  a  falfc  prefent- 
ment,  where  double  cofts  are  denied  on  the  7  Jac.  i.  c.  5.  [h) 
becaufe  a  fpecial  aftion  of  the  cafe  for  a  mifl>ehaviour  in  their  of- 
fice, and  not  trefpafs  or  falfe  imprifonment,  whereon  liberty  was 
given  to  plead  the  general  iffue,  and  ftiewcd  the  fpecial  matter  in 
evidence,  and  the  cafe  of  Kentinal  v.  Smithy  Cro,  Car.  285.  Jorai 
305- 

But  I  anfwered  }  contra^  that  the  penning  this  aft  was  different  s 
for  it  was  upon  ^^  any  iffue  joined,"  this  was  not  for  a  mifl)ebaviour  ia 


(tf)  For  it  was  agreed  hy  all  that  the 
fpecial  action  on  tbt  cafe  and  tbe  aJI'umpfit 
were  inconfiftent ;  and  that  the  detcndont 
might  have  demurred  to  the  declaration ; 
for  it  rc<}uired  a  different  and  double  an- 


fwer.    S.  C.  Carth.  189.    Sec  alio  5  Let. 
99. 

{h)  See  alfo  at  Jac.  x«  c.  4»*  and  34 
Ceo.  a.  c.  44* 


the 
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Ac  office,  but  in  difeffirmance  of  the  power  by  which  we  were  col-  Witti* 
lc6fcors.  We  received  twenty  {hillings  by  virtue  of  the  afl ;  the  Tilirn 
idaindiF  lays-  we  received  it  to  his  ufe,  for  we  had  no  power  or 
audiority  to  receive,  and  dierefore  brings  an  indebitatus :  now  we 
plead  non  affum^tty  and  upon  the  trial  we  give  in  evidence,  the  aA 
and  the  verdidi  for  us,  and  the  judge  certifies  accordingly,  and 
therefore  I  pray  treble  cofts  on  that  account.  With  die  odier  I, 
meddle  not. 

And  To  THE  RULS  was  for  treble  cofls. 


Styart  againji  Rowland.  Cafe  1471 

T>  £  B  T  fi>r  ten  pounds  pro  eo  quod  cum  the  defendant  had  ac-  what  Aall  be 
*^  counted  with  the  plaintiff  of  divers  fums  as  due,  and  upon  that  evidence  of  a 
account  was  found  in  arrcar  eight  pounds,  per  quod  a^io  accrevit  to  ■•'•^•** 
have  the  iaid  eight  pounds  cumque  etiam  the  faid  defendant  had  bor- 
.rowed  of  the  iaia  plaintiff  ten  pounds,  to  be  paid  on  requeft,  de  qm» 
ha  qiadimfiparalihus  denarior^  fum*  this  defendant  afterwards  fatif« 
fied  eight  pounds,  yet  the  ten  pounds  hath  not  paid.     Plea,  nil  debet. 
On  die  trial  they  gave  in  evidence  only  eight  pounds  which  I 
URGBO  could  not  be  evidence  of  the    mutuatus ;    for  that  vras 
one  entire  contrad,  and  another  contraiSb  for  ei^ht  pounds  was  not 
the  fime  they  had  declared  upon :  and  of  that  opinion  was  the  Lord 
Chief  Justice  Holt. 

Then  to  prove  the  injxmul  computaffet  they  proved  that  the  de-  Evidence  that 
fendant  and  plaintiff's  wife  reckoned  that  the  defendant  had  bor-  Jj>«  defendant 
rowed  at  one  time  forty  fliillings,  at  another  time  forty  (hillings,  nSesaTdiftrent 
and  at  another  time  four  pounds,  and  this  came  to  eight  pounds,  times,  and  that 
and  he  promifed  to  pay  it.     I  urged  that  this  could  not  maintain  j*  amo"n?c<i  ^ 
an  infimul  computaffet^  for  that  it  was  only  a  reckoning  on  one  fide,  p^^^f  of »!«. 
for  diere  was  neither  payment  nor  deduction  on  the  other,  and  at  Jimul  cmputajk. 
that  rate  fiiying  *  one  and  one  was  two  would  make  an  account.  BulLN.P.  129. 
But  Holt  Chief  Juftice  over-ruled  me,  that  it  was  good  evidence    •  [  ai6  1 
of  an  account,  and  fo  they  had  a  verdi£l  quoad  comput*  for  the  plain* 
tiff,  and  quoad  refid*  for  the  defendant. 

Then  I  moved  in  arreft  of  judgment,  Aat  no  judgment  could  ^  Terdiaie. 
be  on  this  for  the  plaintiff,  becaufe  the  verdid  was  repugnant  to,  pugnant  to  the 
and  difierent  from  the  declaration,  for  the  declaration  acknowledged  ***^*^[J||'^  (" 
part  of  bodi  die  fums  to  be  received,  and  conlequenlly  part  of  the  j^b^d!   ^^^^ 

*  aRoIlAbr. 

I9;.  70S.   Heb^  afo,  3  Mod.  79U     Ore.  Caiv  495.    Bwrtm^y^.     Stra.  S73.  2131.    %  WUf.  16a 
1  Iwr.  3a6.    %  Bwrr.  698.  ^ 

V01.I.  P  eight 
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Sttakt       et^ht  pounds  to  be  received)  and  the  jury  had  found  the  contrary 
RowL^iiv*     ^*^  ^Tt  was  nothing  due  on  the  mutuatusy  and  that  the  whole 
eiglht  pounds  in  the  infimul  ccmputajftt  was  due>  fo  that  they  have 
found  the  plaincifi^s  declaration  to  be  falfe. 


But  by  DoLBiK  JiiftUey  the  exception  was  too  nice. 

And  by  Holt  Qtufjufticiy  the  ten  pounds,  if  receii 
fthe  two  fums,  was  received  out  of  the  feveral  fums. 

And  b  by  the  Court  the  plaintiff  had  his  judgment. 


Trinity 


♦  Trinity  Term,  •["73 

The  Third  of  William  and  Mary, 

IN 

THE    KING^    BENCH. 


Sir  John  Holt,  Knt.  Chief  Jufiice. 

Sir  William  Dolb£n»  Knt. 
Sir  William  Gregory,  Knt. 
Sir  Giles  Eyres,  Knt. 

Sir  George  Treby,  Knt.  Attorney  GeneraU 
Sir  John  Somers,  Knt.  Solicitor  GeneraU 


t.  J  Jujiices. 


The  King  againft  Oxcnden.  Cafe  1484 

Sge  this  Cafe  pofty  pagi  a6i. 

NO W   I  argued  (a)  that  a  mandamus  did  lie  to  reftore  A  a mamUmBi 
PROCTOR  to  the  exercire  of  his  office  Aat  was  unduly  re-  ^^nl^llJ^tr 
moved,  becauie  his  bufinefs  concerns  the  adminiftration  of  public  in  the  fpmcua 
juftice,  and  tends  to  the  public  welfare^     J  mandamus  lies  for  all  of-  courts  $  for 
fices  of  a  public  nature,  or  relating  to  the  adminiftration  of  juftice :  j^2  ^*^.il!"^* 

j_.       ,«.       .  rr  f.     .    ,         °   •»     •  /*.!  t      t         11       ^  /-  diCTion  over 

this  office  IS  neceilary  \  for  it  is  morally  impoffible  that  all  manner  of  their  owa  of- 
perfons,  as  infants,  children,  perfons  difeaf^^d,  who  pray  relief  of  ficen. 
juftice,  can  do  all  their  owii  bufinefs  *  there  any  more  than  they  s.  c.  Poft.  15^; 

S.  C.  3  Lev.  309.  S.  C.  Holt.  435.  S.  C.  3  Mo4.  332.  S.  C.  Garth.  169.  $•  C.  Skin.  ^90.  S.  C; 
3  Silk.  Z30.  X  Sid.  40.  169.  xLev.  tS.  Fitsg.  123. 194.  8  Mod.  148.  lO  Mod.  114.  is  Mod.  i^o. 
Skin.  45.  And.  lox.  Stra.  58.  608.  696*  xo8a.  %  Ld*  Raj.  1004.  %  Burr.  IQ44.  3  Burr.  1647. 
3  Bac  Abr.  531.    Cowp.  41 3.  52 3.    DougL  629. 

(4)  See  the  return  made  to  this  mmnda"      26 1,  aild  the  fecond  arguttaent,  with  the 
mu^  and  titt  ^&  aixumciic  ^a  it,  poft,      Opinion  oftbejudges^pofti  271. 

Pa  can 
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^^^^        can  without  an   attorney;    it  is  therefore  to    be  compared   to 
OzsNPBit.    '  ^^  ^^  ^^  ATTORNEY,  He  takes  an  oath  as  an  officer  of  the  court; 
and  this  appears  by  the  return  where  the  oath  is  mentioned :  nay 
they  are  mentioned  in  poH  z6h  as  well  as  attornies :  nay,  he  is 
mentioned  in  16  Rich.  2.  c«   15 ;  and  therefore  may  be  wcU  pre- 
fumed  to  be  time  immemorial.    The  ecclefiaftioal  court  is  a  court 
of  iuftice  allowed  by  U\d  known  to  the  coannxm  law  of  England : 
it  IS  a  court  for  punifhment  of  oftences  and  immoralities ;  as  inceft, 
adultery,  drunkennefs,  &c.    A  proctor  is  an  officer  there,  and  this 
court  will  take  notice  of  him,  for  you  need  no  information,  as  Mr. 
attorney  fays,  to  acquaint  you  with  the  nature  of  his  office^  but 
only  for  rememorance.     As  CO  the  objection.  That  there  never  was 
a  mandamus  granted  for  to  rcftore  a  proSor :  I  anfwer.  That  there 
never  was  one  moved  for  fuch  trivial  caufes ;  but  there  always  was 
a  firft  in  every  adlion,  and  if  the  fiune  reafon  hold  in  this  as  in  the 
other,  it  is  as  fit  to  be  granted  as  in  thofe.    This  court  hath  a  ge- 
neral jurifdidlion  over  all  the  other  courts  in  England,  efpecially 
over  the  inferior  .courts  and  courts  cliriftian;  you  will  correal  what 
inferior  courts  do  amifs;  you  have  granted  attachments  for  the  abufe 
of  your  procefs.     It  is  true,  you  will  nxk  meddle  widi  die  court  of 
Common  Pleas  about  their  own  officers  or  concerns^  but  that  is 
becaufe  the  cotirfe  of  iheir  ^outt  is  the  laW,  and  of  that  diey  are 
judges,  and  their's  is  one  of  the  sorEitiOR  coOUTs-;  but  itisothcrwife 
in  INFERIOR  courts,  for  there  their  courfe  doth  not  juftify,  if  con- 
trary to  the  genend  lAw  of  the  land  ;  here  is  a  man  injured ;  there  is 
no  relief  in  the  world  but  (ubmiffion  to  the  wrongdoer,  uidefs  you 
allow  him  the  aid  of  this  writ.     Befides,  in  common  cafes,  if  the 
ecclefiaftical  courts  proceed  otherwife  than  according  to  the  law  of 
the  land,  even  in  caufes  belonginf  to  their  own  jurifdidions,  you 
grant  prohibitions.^  as  in  cafe  dfrenifal  to  admit  one  witnefs  to  prove 
payment  of  a  legacy,  (b)    You  do  take  notice  of  die  prejudicial 
a£ts  of  the  courts  chriftian,  as  excommunications ;  you  allow  it  as  a 
difability ;  you  write  to  diem  to  abfbtye  them  by  the  writ  de  cautiont 
admttenda.    Prohibitions  are  direded  to  the  prodors  as  well  as  to 
*  [  ^^9  J    the  judges  and  parties,  you  do  eveiy  ^  day  make  rules  upon  nodce 
to  the  prodlor :  then  a  mandamus  is  a  remedial  writ,  like  to  an  habeas 
corpus^  and  this  is  our  livelihood  \  k  fiipports  ^our  filmily ;  and  wc 
have  no  other  remedy ;  for  an  ajjjiva  doth  not  lie ;  therefore  a  maM'^ 
-dafnui  doth.  {<)     An  adion  or  the  cafe  is  but  imperfed;  that  onl? 
gives  dattiages ;  it  works  no  reftitution ;  and  an  action  upon  the  cafe 
cannot  recover  damages  to  us  for  the  lofs  of  a  life's  pra&ice,  and 
therefore  muft  be  repeated,  which  the  law  abhors.    A  mandemmu  hj 
in  feveral  cafes,  though  not  fe  frequent  for  officers :  in  Bagg*s  ri^(^ 
die  reafon  given  in  the  firft  refolution  there,  is  that  which  r^urbci 
this  cafe,  viz.  that  to  the  court  of  Kind's  Bench  belongs  autho- 
rity not  only  to  correct  errors  in  judici^  proceedings,  but  other 
errors  and  mifilemeanorft  extrajudicial  tending  to  the  breach  of  the 

{h)  Sec  the  cafe  of  Shatter  v.  Friend,       y.  Wheeler,  B.  R.  H.  99.    Rex  V.  Bp.  «f 
ante  15S.  171.  ChcAer,  1  Tenb  Rep.  396. 

(r)kaT.  Barker,  3 Burr,  1265.    Reic  (4/)iiCo.|S,  i  KoU  Rep.  173. %S4- 

•  peaces 
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lieace,  or  oppreffion  of  the  fubjcft,  or  to  the  ralfing  of  feftion,  con-  ^'»»« 
troycrfy,  or  debate,  or  to  any  manner  of  mifgovernment,  fo  that  no  OuTi'din. 
wrong  or  injury,  either  public  or  private  may  be  done,  but  that  it 
may  be  reformed  or  puniflied  by  due  courfe  of  law  (  all  this  reaches 
our  cafe:  this  court  is  the  fupreme  court  of  juftice  in  all  caufes 
whatfoever,  (e)  and  ^is  court  fends  mandamus's  to  them  to  com- 
mand them  to  grant  adminiftration  to  inferior  courts  to  proceed 
to  judgment,  and  execution ;  to  rettore  an  ad  of  an  inferior  court ; 
as  Hur^  of  Canterbury  (/),  Haftings  of  fyhite  Chapel^  for  a  parifli 
clerk)  {g)  to  fwear  a  church-warden  {b)  or  conltable,  (/}  who 
are  but  annual  officers ;  nay  for  an  affiftajit  of  a  company,  as  to  one 
of  the  Skinner's  company,  as  I  have  been  informed,  (i)  which  of- 
fice is  not  of  great  truft,  this  concerns  hiaifelf  and  family,  and  all 
that  think  fit  to  employ  him  i  and  fmce  their  number  is  ftinted  tp 
twenty  eight,  it  concerns  every  body ;  for  no  man  but  may  have 
occaiion  for  his  help.  It  concerns  the  public,  as  court  of  arches 
is  a  court  of  juftice  for  puniftiing  offenders,  and  determining  of 
ecdeiliftical  rights. 

But  after  all,  the  Court  were  of  opinion,  that  no  n^ndamus 
lay ;  that  the  king  hath  two  j  urifdidions,  one  Umporaly  another 
eccUfiaftical^  and  they  haye  different  laws  and  different  procefles, 
and  they  are  judges  of  their  own  officers;  that  this  is  no  temporal    ^  |.  •• 

office;  that  mey  could  not  take  notice  ♦  of  what  he  is,  or  what        |.  M-     J 
eflate  he  hath,  whether  for  life,  or  how ;  that  he  is  a  fpiritual  perfon, 
and  they  have  jurifdidlion  of  him ;  that  they  make,  and  they  may 
unmake  him ;  and  they  ^\XxA  joms  187.  13  Cof  7.  2  RoUs  Rip.  107^ 
and  I  Rolls  Jbr.  536/ 

And  fo  no  mandamus  by  Hoi,T  Chtefjufiice^  Eyres  and  Gre- 
coRY  ^i^/Vw,  D0J.BEN  Juftifi  being  abfcnti  but  he  was  of  the 
iame  opmion,  &c. 

{t\  %  Hawk.  P.  C.  7.  9.  (1)  I  Vent,  143.  Stiles,  346. 

(/)  Raym.  III.  i  Vent.  143.  March  (il)  1  Sid.  107.     i  Lev.  91.     Raym. 

loi.  69.     Scnu  555.  X003.  xiSo.      a  B«rr. 

(^)  I  ICeb.  i$6^  I  Mofi.  117.    ^  Coa.'Dig.  106. 

4^)  March.  loi, 
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*  Michaelmas  Term,  •£  ^41  j 

The  Second  of  William  and  Mary, 

THE     KING^    BENCH. 


5/>  John  Holt,  Knt.  Cbtefjujiice. 
Sir  William  Dolben,  Knt. 
Sir  William  Gregory,  Knt.   \  Jujiices. 
Sir  Giles  Etres,  Knt. 


Sir  George  Treby,  Knt.  Attorney  General. 
Sir  John  Somers,  Knt.  Solicitor  General. 


Aiflicombe  againft  The  Hundred  of  Spelholme.  Cafe  149. 

Hilary  Term^  i  fVilL  W  Mary^  RdU^OU 
See  this  cafe  anUy  page  94* 

TJ  £  L  D  now  per  Curiam  to  be  for  the  defendant,  and  that  the  a  maflermay 

fervant  muft  be  fworn;  for  it  is  plaiq  within  the  intention,  as  nuintainan^ 

well  as  words,  and  one  of  the  fervants  mi^ht  know  the  robbers,  jf j**^°for"i 

I  Lev.  323.  The  end  of  the  ftatute  ofay  £hz,  c.  18.  was  to  purge  robbery  com- 

the  party  that  he  was  not  confederate  with  the  parties  robbing.  ««tted  on  hia 

%frj  156.    If  the  mafter  had  been  prefent,  it  had  been  a  robbery  of  (^^"inVmuft 

the  mafter.    Judgment  for  the  defendant  as  to  the  money  in  tox*  be  fworn. 

htaJ^S  Cpftody,  &C.  S.  C.  ante,  94. 
S.  C.  Holt.  46GU  6t7.  S.  C.  3  Mod.  287.  S.CCartb.  145.  $•  C.  Salk.  613.  St'ilei  15S.  »  Ruii 
Abr,68v'   2  Hawk.  P.  C 1 1 7.    l«d.  Ray.  829. 

P4  Hobbs, 


ai6 
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Cafe  150. 


A  nerchtnt 
who  hires  doth* 
workers  and 
djers  to  make 
and  die  cloths 
for  the  purpofe 
of  exporting 
them  acrad  in 
thewayoftradcy 
Is  liable  to  the 
reftraint  and 
penalties  of  5 
Elif.  C.4.  f.  31. 
although  all  the 
joameymen  fo 
employed  have 
ferved  regular 
tpprenticefliips 
to  their  re1pec« 
tiTe  trades, 
and  the  work  is 
done  in  his 
own  hottfe* 

S.  C.  Poft,  »66. 

S.  C.  1  Salk. 

610. 

S.C.  3  Mod. 

S.C.Comb.179. 
S.C.Carth.i6z. 
S.  C.  Holt.  66. 
5  Com.  Dig. 
«•  Tfadc"(D.6.) 
t  Burr.  s. 
4  burr.  «449- 
3Bac.  Abr.  553. 

•[   242   ] 


Hobbs,  qui  tam,  &c.  agaiujl  Young. 

Hilary  Term^  2  JViU.  t^  Mary^  Roll  19.  or  129. 

T\  £  B  T  on  the  ftatute  of  5  Eliz.  c.  4.  On  not  guilty  picadd  ^ 
•■^  fpecial  verdidt  finds  the  defendant  a  merchant  trading  by  ex- 
portation to  Turkey^  never  apprentice  to  the  cloth* workars  ; 
that  for  his  own  merchandize  he  employed  journeymen  in  his  own 
houfe,  who  had  been  apprentices,  and  fuch  one  to  over-look,  and 
gave  them  all  weekly  or  yearly  wages,  &c. 

Argued  for  the  plaintiff  ^zt  this  is  ufmg  the  trade,  Sec  that  by 
the  ftatute  37  £dw.  3.  c.  6.  artificers  are  to  hold  to  one  myftery; 
that  the  38  Kdw.  3.  c.  2.  repeals  that  ordy  as  to  merchants,  and  fo 
the  37  £dw.  3.  c.  6.  continued  till  5  £liz.  q.  4 ;  that  he  who  cannot 
ufe  a  myftery  himfelf,  cannot  employ  others  for  that  purpofe  i  and 
fo  was  the  cafe  oi  Mafon  v.  Nightingale^  3  Jac.  2,  for  the  track  of 
pin-making,  refolved  within  the  ftatute,  though  he  empl^red  none 
but  thofe  who  had  been  apprentices.  In  the  cafe  of  Pardoe  v. 
Couthy  the  fame  opinion,  and  a  verdi£l  for  the  plaintiff*.  In  Dabon^s 
Juft,  105.  one  takes  a  miller  and  employs  him  in  his  trade,  diis  is  a 
trading,  if  not  for  the  private  ufe  of  his  fiimily*  A  merchant  can- 
not  brew  for  tranfportadon ;  it  is  not  for  the  ufe  of  his  own  fiunily 
here ;  though  the  poor  men  have  wages,  yet  they  have  not  the 
benefit  of  the  trade  as  if  they  did  it  themfeives. 

£  CONTRA  argued.  It  is  not  found  that  the  defendant  hath  uttered 
any  of  thefe  commodities  in  England^  but  it  is  found  quite  otherwife; 
that  he  exported  £ngli{h  cloths  to  Turkey.  At  common  law  all 
trades  are  free,  and  were  fo  till  this  ftatute,  and  never  any  con- 
ftrudion  was  made  of  this  by  equity.  No  man  will  fay  a  mer- 
chant is  within  it,  if  he  buys  and  exports  a  commodity :  the  pre^ 
ainUe  of  the  ftatute  is  for  huft>andry,  •  and  arts,  and  myfterics 
in  England :  the  making  of  his  cloth  is  here,but  the  merchandizing  of 
it  is  abroad :  this  ftatute  meddles  with  merchants  only  as  to  taking 
of  apprentices,  not  as  ^to  the  prohibiting  claufe  of  ufing  the  trade, 
&c.  Here  the  end  of  the  law  is  anfwered,  that  the  cloth  is  worked 
and  manufadured  by  thofe  that  have  been  apprentices ;  he  hath  not 
perfonally  ufed  it,  nor  is  he  within  the  claufe  offetting  on  work 
thofe,  who  have  not  been  apprentices  in  the  city  of  London.  8  Co. 
130. 1  may  exercife  a  trade  for  my  private  family;  1  may  employ  a 
man  for  that  ufe ;  the  defendant  hath  not  done  this  for  the  fake  of 
any  trade  in  England.  This  ftatute  hath  been  always  cpnftrued 
ftrifUy ;  as  in  the  cafe  of  Rotheram  v.  Morris  at  Shrewfiury^  a  man 
is  a  mercer,  and  he  fells  hats,  and  the  party  is  apprentice  to  him  as 
mercer,  he  may  ufe  the  trade  of  hatter,  {a)  (in  the  petty  towns  it  is 


{e)  Cartb.  163.    Comb.  179.    1  Mod.  190.    Salk.  S;.  Ld.  lUy.  ^^f^ 


ufiol) 
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ufual)  (t)  becaufe  ferved  to  him  who  did  fo :  a  wi/i  that  hath  con-  Hosst 
cerned  berfelf  in  the  trade,  may  ufe  it  when  a  wtdaw^  if  (he  lived  Youm#. 
with  her.  hufband  feven  years ;  \c)  for  flie  ihall  be  conftrued  within 
the  words,  to  hav.e  ferved  as  an  apprentice,  though  never  was  one. 
Befides^  by  the  ftatute,  the  fetting  perfons  on  work,  who  have  not 
been  apprentices,  is  another  offence,  and  perhaps  that  is  an  evi- 
dence of  the  ufe  of  a  trade;  but  when  it  is  found^  that  he  onl^  fet 
men  on  work,  that  cannot  be  an  ufing  ckf  a  trade.  ' 

Holt  Chief  JuJHce.  Homer  is  an  ancient  trade  for  the  preQng 
of  horns,  and  a  comb  maker  did  prefs  horns  {i)  for  his  own  fervicf 
in  his  own  trade,  and  held  he  was  widiin  the  ftatute.  {j) 

(I)  I  Mod.  26.    Barr.  Rep.  367.  {f)  At  the  tffices  %\  Cambridge.    See 

(r)Cr(vCar.  347.  516.     2  Bent.  187.  3  Mod.  316. 

Palm.  $41.      II    Co.  54.      HMtt.  131.  (e)  In  Trinity  Term  the  judges  delivered 

Hoh.  211.     I   Saand.  3x1.    %  Ld.  Ray.  their  opiaionsArMriw,  and  judgment  givca 

1243.  for  the  plaintiff^  poft,  page  226* 


Rouiby  againft  Manning.  Cafe  i^u 

T^  £  B  T    upon   an   obligation  conditioned    to   fubmit    to  an  In  debt  on  bond 
•*^  award //<r  ^««/ that  it  fliould  be  ready  to  be  delivered  to  the  coodit5oned>i 
parties,  or  to  fuch  as  (hould  defirc  it  ad  vtl  ante,  bfc.  Plea  «  nul  tiel  delivered  l^**tte 
award.**     Replication,  ^w^r//;  and  breach:  And  demurrer  becaufe  party  who  de- 
doth  not  fey  it  was  ready  to  be  delivered.  fired  it,  it  need 

'  '  not  be  averred 

Tremain  cited  for  exception,  yenktnfon  v.  JUen^  3  KeL  513.  livcred.*"* 
Roberts  v.  Marriott^  2  Sound*  73.  108.  both  the  fame  cafe,  Hun*  §  ^  ^^^^    <^ 
fatis  cafe^  5  Co.  103.  sic.'carthticS* 

S.  C.  3Mod. 

Thompson  e  contra^  That  it  ought  to  have  come  on  their  fide,  33o- 
that  it  was  deilred  and  not  ready  to  be  delivered  to  him.  %^Mo6!^y7^ 

6  Mod!  82! 

Holt  Chief  Jufitce.    It  is  in  writing,  and  therefore  ready  to  be  *  Ld.Ray.  115. 
delivered  of  neceffity,  and  fo  well  enough :  and  judgment  was  given  jcja  o^awmSI 
fiMT  the  plaintiff,  vide  Cro.  Jac.  577.  Cro.  Car.  513,  Fuller  v.  Lam^  ,55. 
1656.  in  the  Common  Pleas,  that  it  was  an  exception^  but  Hale 
g  contra. 


PaiM 
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C»fe  152. 

ilnaAioiion 
the  cafe  will  not 
lie  fDr  not  keq>- 

vhich  by  cuftom 
•lie  defendant 
•n^c  to  keep* 
Ibf  all  the 
aihabitants  of 
ftch  a  place,  bj 
vhich  the 
fUintiff  loft  hit 
faflage* 

S»  C.  Poft,  155. 
S.  C.  3  Mod. 

S.  C.  Salk.  11. 
S.C.  Comb. 

S.C^Carth.r^i. 
S.  C  Hole.  6. 
S.  C.  Ray.  Ent. 

Co.  Lit.  56.  99. 
2  RoU  Abr.  107. 
1  Leoo.  273. 
%  Co.  58. 
1  Lev.  26s« 
Cro.  £111.815. 
a  Vern.  646. 
1  Com.  Dig. 
119.  20  »• 


•Painc  againft  Parti  idge* 
Bafter  Tirmy  a  ^/?.  tf  .Miry,  ^^Z/  43. 

O  A  S  £  for  not  keeping  a  ferry*boat»  which  by  cu(!om  he  ought 
^^  to  keep  for  all  the  inhabitants,  by  which  he  loft  his  paflkge. 
The  defendant  plemls,  that  diere  was  a  bridge  in  repair.  Hie 
plaintiff  yet  makes  an  idle  replication.  The  defendant  demurs, 
both  bar  and  replication  agireed  UU  Argued  if  the  declaration  was 
good. 

And  exception  taken  to  it  as  not  good  ibr  inhabitants  by  way  of 
rufloniy  but  that  there  ought  ta  have  been  a  prefcriptionj  becaiue  it 
is  not  merely  an  eajementy  but  aff  inUrefi  \  a  charge  on  the  defeivl* 
ant.  Now  the  inuabitants  cannot  difcharge  it,  nor  can  any  dif- 
charge  be  of  it ;  for  if  all  the  inhabitants  releafe  it,  a  new  one  may 
claim  it.  {a)  The  cuftom  is  unreafonable,  becaufe  not  alledged 
as  necellary,  that  owner  or  fervants  fliould  attend  the  boat,  and 
damage  may  come  to  it,  and  it  is  not  reafonablc  it  (hould  be  out  of 
the  defendant's  pofl'effion,  becaufe  he  hath  norecompencesforit.  (^) 
It  is  unlimited  \  it  is  ad  libitum ;  and  not  limited  to  their  xicc^ar^ 
occaHons.  ~ 

E  contra:  ^  jfJ  libitumy**  is  no  more  than  mnni  tempore  anniquortbii 
annoj  and  that  hath  been  agreed  good.  As  to  its  being  an  intercft, 
and  laying  a  charge  on  the  defendant,  it  was  anfwered,  that  it  was  a 
pure  eafement,  and  there  can  be  no  eafement  to  one,  but  it  muft  b^ 
a  charge  to  another^  as  is  a  way  over  another  man's  ground^  A 
cuftom  to  grind  at  the  lord's  mill,  quit  of  toll,  is  the  fame,  and  yet 
there  the  lord  is  at  the  charge  to  keep  the  mil),  (c)  It  is  no  new 
thing  to  lay  a  cuftom  in  the  inhabitants  for  an  eafement^  as  in  the 
cafe  of  Baker  v.  Brereman,  {d)  This  public  ferry  is  for  the  public 
good :  fuppofe  the  king  (hould  grant  a  ferry  with  a  toll  from  paf- 
fengers,  excepting  the  inhabitants  of  fuch  a  vill,  this  would  be  good, 
and  fo  this  might  be  the  commencement ;  axid  concluded  for  the 
plaintiff. 

Holt  Chief  Jujlice.  The  great  queftion  is  if  any  aAion  will  lie, 
it  being  like  a  public  nuifance ;  fo  many  having  the  concern  in  it; 
and  he  direded  the  counfel  to  argue  that  point.     Mjomatur.  (e) 


(a)  See  the  Year  Book,  1 8£4w.  4  pL  lo. 
and  1  Roil  Rep.  289. 
(^)  I  Leon.  142.    9  Co.  56. 
(#)  18  £dw.  4.  pi.  }• 


i^Cm.  Car.  418. 
e)  This  cafe  was    moved  again,  and 
judgment  given  for  the  dcfcadaot.    Sec 
poft.  255.  257. 


KeDow 
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♦  Kellow  agMnJi  Rowdcn.  Cafe  153, 

♦  T  244  1 

Trinity  Tenrtj  I  Jac.  2.  Roll  796; 

'T)  EBT  in  the  Jetinet  by  the  plaintiff,  as  executor  of  Edward  Y.^B^tn^cT 
^^   Kellow^  againft  the  defendant,  as  fon  and  heir  of  John  Rowden^  ^^^  hisefttte 
the  elder  upon  a  bond  for  one  hundred  and  twenty  pounds,  wherein  on  himfelf  far 
John  Rowderty  the  fether,  bound  him  and  his  heirs. — The  defend-  |j^^«^  "nua*** 
ant  pleads  "  riens  per  difceni**  from  the  (aid  John  Rowden^  his  fiither :  remaindw  to  hi* 
fpecial  verdi£L  own  Hghc  heixai 

and  fi.  die  ItJn^ 

The  Jury  find.  That  the  faid  7«A«  ^fl^tt/rf^/i  the  father  was  feifcd  dlf  with<IIc* 

of  lands  in  fee  fimple,  and  had  iiTue  John  his  eldeft  fon,  and  Richard  iflue,  the  eftate 

the  now  defendant  his  fecond  fon;  and  fo  feifed,  made  a  fettle-  ^^^?^^^]^^ 

ment  of  the  faid  lands  to  the  ufe  of  himfelf  for  life,  remainder  to  the  andihaii^bcatfeta 

ufe  of  the  faid  John  his  eldeft  fon  in  tail,  and  after  to  the  ufe  of  his  in  h'M  hinds  fo 

own  right  heirs:  by  virtue  of  which,  and  of  the  ftatute  of  ufes,  he  '*  *" ^^*7*  ^'2" 

was  feiled  for  life ;  remainder  to  John^  his  fon  in  tail  j  the  reverfion  his*f/ther.°" 

to  the  faid  John  the  elder,  and  his  heirs  :  that  afterwards  John  the  s.  C.  3  Mod. 

elder  fo  fei(ed,  died;  upon  whofe  death  the  reverfion  defeended  to  253- 

John  his  eldeft  fon  who  entered,  and  was  feifed  in  pofleffion  of  the  ^j^'  3  ^^* 

cftate  tail,  and  the  reverfion  in  fee  fimple ;  John  the  fon  died  j  and  s.  c.  Cartlu 

upon  his  death  the  faid  lands  defcended  to  John  his  only  fon,  who  1^6. 

entered  and  was  feifed  in  pofleffion  of  the  eltatc  tail,  and  reverfion  S.  c.3  Salk. 

in  fee  fimple,  and  after  died  without  ifiue;  and  then  the  lands  de-  s! C.Holt. 71. 

fcended  to  the  defendant,  who  is  heir  to  John  his  father,  and  John  336. 

his  nephew:  and  if  the  defendant  hath  any  lands  by  defcent  from  '  Ro^Abr.zGg. 

John  Rowden  his  father  in  fee  fimple,  then  they  find  ajfets  and  for  H«b.  48. 

the  plaintiff,  other  wife  for  the  defendant.  Cro.Car.  157. 

Co.  Lie.  374. 

Mr.  Gould /ir  the  plaintiff.   I  do  take  it,  that  the  iffuc  is  found  \  vern.%19. 
with  the  plaintiff;  for  the  queflion  is,  whether  the  defendant  hath  Dyer  124. 
thefc  lands  from  his  father  ?   and  I  take  it,  that  it  wholly  comes  *  {]***"*  "• 
from  his  father,  and  nothing  from  his  brother,  or  nephew.     And  ?Sa*^ik.24i. 
here  I  iirft  premife,  that  when  old   John  made  the  fettlement,  by  Carth.  129. 
which  the  eftate  was  limited  to  himfelf  for  life,  remainder  to  his  fon  ^'  ^■y*51» 
John  in  tail,  and  after  to  his  own  right  heirs,  that  the  cflate  limited  xCom.Dig. 
to  his   own  right  heirs,  creates  a  reverfion  expe&ant  upon    the  '*  Aflets**  (A.) 
clbte  tail,  and  is  the  old  eflate  of  old  John^  and  when  die  father  *  Bi.Rep.  1 100. 
died,  by  which   there  was  a  defcent  on  John  his  eldeft  fon,  the  Brown's  Ch* 
tenant  in  tail  who  then  had  alfo  the  reverfion,  thefe  continued  two  Cafets46.«5«. 
feveral  and  diftindl  eftates,  and  as  if  they  had  been  in  two  feveral  *  *  [  24$  j 
peribns ;  and  though  now  both  in  one  perfon,  there  will  be  no  difr 
ference,  whether  the  £ud  Ifaac  was  the  tenant  in  tail,  and  the  faid 
John  Kithw  tenant  of  the  reverfion :  and  the  feifin  of  the  eftate  tail 
will  not  give  a  feifm  to  make  z  pefpffto  fratrisy  or  to  intitle  an  heir 
to  the  reverfiont  as  from  him.    To  explain  this^  I  ftiall  only  cite 

BinghanC$ 
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KiLLow       Bingham's  caft.  {a)     Robert  Bingham  the  grandJathcr,  Robert  Bing^ 
Kom'ptn.      ^^^  ^  father,  and  Richard  Bingham  the  fon i  Robert  the  grand£dier 
was  feifcd  of  a  manor  in  fee  held  by  knight* s  fervice^  and  by  fine  fettled 
the  fame  to  the  ufeof  himfelf  for  life,  remainder  to  his  fon,  the  £ither, 
in  tail,  and  after  to  the  ufe  of  his  own  right  heirs:    the  fadier 
dies;  the  grandfather  dies^  by  which  the  fon  within  age  had  the 
cftate  tail,  and  the  reverfion  in  fee.      The  queftion  was,   if  he 
fhould  be  in  ward:  refolved  that  Robert  the  grandfather  haA  the 
cftate  expcdant  on  the  faid  eftate  tail,  as  a  reverfion,  and  that  the 
fon  fhould  not  be  in  ward.     For  that  though  he  had  the  reverfion  in 
fee,  which  was  held  of  the  lord,  yet,  in  regard  of  the  dlhite  tail,  he 
fliall  be  excufed ;  and  in  that  cafe  it  is  held,  that  the  donee  hath  two 
diftind  eftates,  the  eftate  tail,  and  the  reverfion  in  fee ;  and  the 
reverfion  in  fee  was  a  mefnalty  between  the  lord  and  the  donee :  io 
diat  I  infer,  that  the  reveruon  is  a  diftindt  eftate,  and  no  way 
affected  by  the  poflei&on,  or  feifin  of  the  eftate  tail,  but  a  dnr  re- 
verfion in  John  and  his  fon,  expectant  on  their  eftate  tail :  Thek, 
whether  this  verdid  will  maintain  this  ifliie,  which  is,  that  the 
defendant  hath  thefe  lands  by  defcent  from  his  father  ?     I  conceive 
it  will :  for  the  reverfion  being  an  eftate  independent  on  the  dhte 
tail,  diftin£l  from  that,  there  is  no  pofieiSon  or  feifin  as  die  law 
requires,  to  intitle  the  defendant  as  heir  to  his  brother  or  nephew, 
who  were  only  leifed  of  the  eftate  tail,  and  intitled  to  the  reverfion, 
but  he  muft  intitle  himfelf  to  it  by  his  ^ther  that  was  laft  a£hially 
feifed.     In  John's  hands  it  was  no  aflets,  but  now  it  comes  to  the 
defendant's  hands  under  a  different  afped,  it  is  affets ;  nor  coidd  the 
feifin  of  the  effate  tail  make  a  pojfejio  frafris  of  the  reverfion :  this 
premifed,  I  do  tal^e  it,  that  the  defendant  derives  his  by  defcent 
from  his  fiitheri  and  from  him  only,  and  not  from  his  brother  or 
nephew ;  and  therefore  we  cannot  charge  him,  but  as  heir  to  his 
father:  and  the  general  rule  in  law  is,  that  a  man  who  makes  title 
by  defcent,  muft  make  it  as  heir  to  him  that  was  laft  adually  feifed, 
or  to  him  in  whom  the  eftate  was  firft  vefted  by  purchafe,  \b)  and 
this  rule  holds  in  things  that  lie  in  grant,  as  well  as  in  livery ;  and 
therefore,  where  fon  and  daughter  are  by  one  venter,  and  fon  by  the 
*  [  246  ]    other;  and  the  father  dies  feifed  (if*  of  lands) ;  to  make  a  foffi£i§ 
fratris^  there  muft  be  an  entry,  or  other  aftual  feifin  in  the  bn^er ; 
elfe  the  fecond  brother  of  tne  half  blood  fhall  have  it,  as  fon  and 
heir  to  the  father,  {c)     If  rent,  advowfon,  &c.  defcends,  then  to 
make  a  poffejfio  fratrisy  there  muft  be  a  prefentation  to  the  church, 
or  rent  received:  if  he  die  before  he  could  poflibly  prefent,  or 
receive  any  rent,  the  brother  of  the  half  blood  fhall  have  it«  {i) 
In  that  cale  is  put  the  cafe  of  reverfion,  or  remainder  expedant  oq 
an  eftate  for  life,  or  in  tail ;  there,  be  who  claims  the  revedion  as 
heir,  ought  to  make  himfelf  heir  to  him  that  made  the  gifl  or  leafe, 
or  to  the  purchafer  of  the  reverfion :  thb  I  take  to  be  our  cafe  at 
bar.    The  defiendant  claims  as  heir;  who  then  »  donor  but  his 

(«)ftCo.9i.  .  (J)  Agreed  in  tlM  cafe  9i  Mmm  «• 

{h)  Co.  Lit.  1 1 .  ft )9.  .    Mi^t  GnN  C^»  4io» 

(c}  JUr(^*f  cafey  3  Co.  4i,fi. 
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fiidier?  therefore  muft  claim  as  heir  to  him;  and  If  he  daim  a<  Kb l tow 
heir  to  him^  it  is  a  certain  confequence  that  we  muft  charge  him  as  ]towT£ir. 
heir  eo  him,  for  if  he  can  claim  as  heir  to  his  father,  a  fortiori  we  may 
charge  him  fo :  fuppofe  John  the  father  had  iflue  a  fon  and  a  daugh« 
ter  by  one  venter,  andf  the  defendant  had  been  a  fon  by  the  fe* 
cond  venter,  had  it  been  neceflary  for  him  to  intitle  himfelf  by  way 
of  the  mediate  heirs,  he  had  been  gone ;  for  the  eftate  would  have 
efcheated)  for  he  could  not  intitle  himfelf  by  the  fifter  or  brother  of 
the  half  blood ;  fo  greatly  inconvenient  would  it  be*  {e)  Upon 
this  reaibn  itis  that  if  there  be  father  and  fon,  the  ion  makes  a  leafir 
for  life,  and  dies,  and  the  reverfion  defcends  to  the  uncle,  and  he  dies, 
the  reversion  ihall  not  deicend  to  the  Ather,  but  fliall  efcheat,  be- 
cauie  he  muft  make  himfelf  heir  to  the  fon,  and  not  to  die  uncle, 
who  had  the  reverfion  caft  upon  him«  (/)  A  man  hath  iflue  two 
fons,  and  dies  feifed,  the  eldeft  doth  not  enter,  but  dies  s  the  fecond 
(hall  have  a  mortdancejiorj  and  make  himfelf  heir  only  to  the  father, 
and  recover  damages  from  the  death  of  his  father.  (;)  In  this  cafe, 
'd  the  eldeft  fon  h^  made  a  warranty^  thefe  lands  ihould  not  be  re- 
covered in  value,  where  it  is  brought  in  by  a  femble  that  the  heir 
of  an  heir  fhould  not  be  chargeable ;  the  reafon  is,  becaufe  he  was 
laft  feifed,  and  fo  heir  to  him.  (A)  Objectiok  in  Jenks*s  cafe^ 
Cro.  Car.  151.  The  defendant,  as  brother  and  heir  to  J.  S.  iffiie 
per  difunt  from  his  brother,  found,  that  J.  S.  had  ifliie,  and  died, 
ifluc  died  without  ifTue,  whereon  the  lands  defcended  to  the  defend* 
ant,  as  heir  to  the  fon  of  his  brother :  adjudged  for  defendant.-* 
Clearly  that  ought  to  be  fo,  for  there  was  a  defcent  and  entry ;  fo 
he  muft  be  named,  and  no  inconvenience,  for  there  being  an  entry, 
that  is  notorious,  and  the  plaintiff  ought  to  take  notice  of  it,  but  of 
a  pedigree  it  is  hard  to  take  notice.  In  *  Buckmere*s  cafe^  (/)  it  is  •  [  3147  ] 
(aid,  FIRST,  as  to  a  formedon  in  reverttr^  to  name  all  the  pedigree 
of  the  part  of  the  donor,  or  elfe  to  abate.  Secondly,  Formedon 
in  remainder^  to  make  himfelf  fon  and  heir,  or  couiin  and  heir 
to  him,  that  was  laft  feifed;  if  the  dejcendar^  to  name  the  ifTue  that 
furvived;  if  entered,  then  fon  and  heir ;  if  not  entered,  then  only  fon. 
Now  it  is  notable^  that  in  all  thefe  cafes  the  naming  is  only  form;  but 
as  to  the  point  of  defcent,  to  derive  a  title,  muft  be  from  him  that  is 
laft  feifed,  and  that  is  the  prefent  cafe.  In  the  cafe  of  Frank  v. 
Burford^  \k)  if  in  a  formedon  in  difcender^  he  make  himfelf  heir  to 
every  one,  to  whom  the  eftate  is  aefcendable,  good ;  for  then  he 
mu(t  needs  be  heir  to  all  feifed;  but  he  muft  not  fail,  faith  the  book, 
to  make  himfelf  heir  to  all  that  were  feifed. 

TRCMAY^rE  t  cvntra.  He  ihould,  in  this  cafe,  have  declared  as 
uncle  and  heir  of  John^  who  was  fon  to  the  man  who  fealed  the 
bond,  and  w^  laft  feifed.  The  reverfion  was  fuch  an  eftate  as 
might  have  been  fold.  If  he  had  acknowledged  a  judgment  or 
flaiote,  it  would  have  bound  the  heir :  now  if  he  had  Aich  an  eftate 
as  he  might  have  barred  the  heir  from  enjoying,  then  he  ought  tp 

(c)'Co.  htu  II.  [h)  Co.  Lie.  239. 

(/)  The  Year  Book,  5  Edw.  4.  pi.  7.  (i)  8  Co.  %6, 

(f  )Co.  lax.  287.  {*)  Hob.  51. 

have 
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K%%Low  hayg  fo  allcdged  it,  to  fliew  how  he  was  heir.  The  defendant  has 
ItowDiw.  it  by  defcent,  but  it  is  not  immediate.  He  nath  here  pleaded  **  riens 
per  dijanij*  and  he  hath  nothing;  by  defcent  from  him.  If  the 
a£lion  had  been  brought  againft  jobriy  he  could  have  pleaded  he  had 
only  a  reverfion^  expedant  on  eftate  tail^  and  no  more,  and  judg* 
toient  ought  to  have  been  for  him ;  nothing  is  m«%  common :  he 
cited  a  cafe  of  Spring  v.  Duke^  (/)  and  Ghappel  v.  Rudgt  in  the 
Common  Pleas  in  Lord  North's  time,  [m)  where  judgment  was 
fbr  the  defendant  in  a  cafe  of  this  nature,  but  it  was  imperfediy 
put,  and  was  agreed,  and  fo  I  took  but  little  of  it. 

Afterward  it  was  argued  4)y  die  judges  and  judgment  given  for 
the  defendant  by  three  to  one. 

Eyres  yuftice.  He  caiinot  be  charged  as  an  immediate  heir ;  though 
I  agree  thefe  lands  are  afiets,  and  he  is  chargeable.  (»)  But  though 
the  lands  be  aflets  he  cannot  be  charged  as  heir  to  the  obligor,  without 
taking  notice  of  the  elder  brother,  for  he  was  feifed  of  the  rever- 
fion>lo  as  to  be  able  to  charge  it  with  a  ihttute.  In  Reve  v.  Malfter  {9) 
held  to  be  a  perfect  defcent :  they  were  fo  feifed,  as  the  heir  fhould  have 
been  in  ward,  {p)  If  a  writ  of  right  had  been  brought,  they  muft 
have  joined  the  mife  upon  the  mere  right,  fo  that  each  of  diem  was 
heir.  \q)  Where  any  perfon  claims  a  reverfion,  he  mufl  make  himitlf 
heir  to  him  that  maae  the  firft  gift,  as  in  Ratcltff*s  cafe ;  (r)  and  in 
doing  fo^  he  muft  make  himfclf  heir  to  his  grandfather,  &c.  (j)  He 
muft  make  mention  of  the  elder  brother  to  the  father.  \i)  If  *  the 
eldeft  fon  furvive  the  father,  and  be  omitted,  the  writ  fliall  abate ; 
as  he  is  to  intitle  himfelf  to  the  land,  fo  he  is  to  be  charged  as 
mediate  heir ;  for  in  the  fame  manner  he  is  to  be  charged,  that  he 
is  to  recover  by :  if  the  argument,  that  the  obligee  is  a  fhranger  to  die 
pedigree,  were  any  thing,  it  is  an  argument  againft  the  fetting  forth  a 
defcent  in  cafe  of  lands  deibended  in  pofTeffion.  The  cafe  in  Brook  (ir)  I 
agree  to  be  good  law,  but  not  to  aftc<5l  this;  for  that  cafe  of  the 
half  blood  fhinds  upon  a  different  foundation :  as  fuppofe  the  fee  and 
freehold  defcend,  the  fecond  fon  cannot  indde  himfelf  as  heir  to  his 
fether,  without  taking  notice  of  his  brother,  who  furvived  his  fadier. 
The  true  reafon  of  the  difference  of  die  naming,  or  not  naming  the 
brother  of  the  half  blood,  is  only  upon  a  particular  maxim  of  the 
common  law,  that  he  mufl  make  himfelf  heir  of  the  whole  blood,  to 
him  that  was  laft  feifed.  {x)  In  the  declaration  you  muft  (hew  how 
he  Was  heir,  (y)  In  Jenks^s  cafe  it  was  held  diat  an  immediate 
defcent  without  (hewmg  how,  was  naught:  there  is  a  difference 
between  the  freehold  ana  inheritance  defcending,  and  die  reverfion 

(/)  Not  reported.  («)  Bro.  Abr.  title  "  Dlfcent,''  14.  50. 

[m)  Not  reported.  {x)  Dyer  9.  4S.    Hob.  334.     Cio.  Car. 

(ir)  Dyer  306.     PIowd.441.  543.     Jonet  457.  46a.     Co.  Ut.  239. 

(o)Cro.Car.  411.    Jones  631*  a  Roll  Abr.  400.  40a,    Cro.  Elic.  24. 

{f)  Dyer  jo8.  Cro.  Tac.  161. 

(y)  4u  F.dw.  3.  pi.  10*  iy)  9  Co.  21.    Cro.  Car.  i5r.    a  RoQ 

(r)  3  Co.  41/  Abr.  709.     See  alfo  Carth.  116.    3  Mod. 

(i)  F.  N.  B.  ai9U  2S'      3   Lev.  iS6.     Silk.    355.      BaU. 

(fjSCtt.SS.  K.P.  176.  300. 
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delcendingi  as  to  diis  purpofe ;  and  therefore  the  defendant  ought  to      Kxllow 
have  been  charged  as  mediate  heir :  and  fo  he  concluded  for  the      «    ^* 
defendant.  ^•'""^ 

Gregory  JufiUe.  The  plaintifF  ought  to  have  his  judgment. 
In  ytnks^s  cafcy  in  Cro.  Car.  131.  the  lands  having  defcended  from  the 
£icher  to  the  fon  wete  aflets ;  it  cannot  be  pretended  to  be  fo  here  2 
there  the  brother  was  adually  feifed ;  here  the  vifible  feifm  was  iti 
yoba  the  fon ;  and  there  was  only  of  an  eilate  tail ;  here  the  fee  flmple 
remained  in  the  father:  and  fo  he  concluded  for  the  plaintiff. 

DoLBiN  Juftice.  If  he  have  land  as  heir  to  his  father,  then  he 
is  wdi  charged;  if  he  have  it,  as  heir  to  his  nephew,  it  is  other- 
wife  :  here  his  tide  is  only  as  heir  to  his  father,  he  claims  nothing 
as  heir  to  his  nephew.  In  Jenks*s  cafi^  there  was  a  fee  Ample  exe- 
cuted, and  I  have  feen  the  arguments  in  that  cafe  on  both  fides,  agree- 
ing this  to  be  as  I  hold:  and  fo  be  concluded  for  theplainti£ 

HoLX^aiefJuJiiu,  The  a^on  is  well  brought:  first,  this 
reverfion  in  jee  which  is  now  come  into  pofleifion  in  the  defendant 
Richard^  he  has  as  heir  to  his  father,  and  it  was  aiTets  only  in 
kim,'  it  was  not  aflets  in  John  his  nephew,  ncM*  in  the  brother;  fo 
that  they  were  not  chargeable :  in  the  cafe  ofjenks^  it  was  affets  in 
the  ddeft  Ion,  he  was  adually  feifed ;  now  here  the  eftate  of  the 
nqihew  was  not  chargeable.  Secondly,  the  title  which  he  *  •  r  ^^  t 
has  now,  he  hath  as  from  the  father  as  heir  to  him  :  when  he  is  to 
make  his  title,  he  need  only  claim  as  from  his  father ;  and  confe- 
quentiy,  a  ftranger  fhall  do  no  other :  fuppofe  the  defendant  had  been 
a  brother  of  the  half  blood,  he  could  not  have  claimed  as  heir  to  his 
brother,  and  yet  he  would  be  heir  to  his  father  :  he  claims  from  the 
&ther  that  was  lail  feifed :  then  as  to  that  of  a  daughter,  the  anfwer 
of  my  BROTHER  Eyres  is,  that  you  (hall  not  mention  him  in  the 
pedigree,  becaufe  it  makes  againft  you ;  is  that  a  reafon  I  no,  the 
reafon  is,  becaufe  it  makes  nothing  for  you  in  the  matter*  Suppofe 
a  difcontinuance,  he  muft  have  brought  his  formedon  in  reverter^  jyAffize-pl.^. 
as  fon  and  heir  to  his  father.  Brother  Eyres  (ays,  he  muft 
ihew  bis  cofmage.  I  fay  he  muft,  if  a  collateral  heir,  and  what  is 
that?  he » only  ftiews  himfelf  how  heir,  as  fon  of  C.  fon  of  B.  &c. 
be  need  not  fay  fon  and  heir  of  him,  but  only  £bew  his  cofyiage. 
A  fon  need  never  (hew  his  cofmage,  for  he  is  immediate  heir: 
beildes,  a  ftranger  is  never  to  ihew  cofmage ;  there  is  no  cafe 
where  it  is  neceflary :  a  man  may  bring  an  action  againft  a  coufin 
and  heir  as  coufm  and  heir,  without  ihewing  how.  l^he  title  is  as 
heir  only  to  him  that  was  laft  feifed;  befides,  that  is  in  a  writ; 
this  is  by  bill  in  this  court,  which  is  like  a  writ  in  the  Commoa 
Pleas.  As  to  the  cafe  of  Reeve  v.  Maljier^  the  younger  fon  may 
indtie  himfelf  as  heir  to  his  fether.  Dyer  371.  the  younger  brother 
(hall  not  make  mention  of  the  brother,  but  claim  as  heir  to  the 
(ither.    And  fo  he  concluded  for  the  plaintiff. 

And  judgment  was  accordingly  given  for  the  plaintiff,  (s) 

{«}  See  19  Can  ».  c.  3.  ao4  |  Ir  4  WIU  Is  Mary,  c.  14. 
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Cafe  i54«  Buxton  againfi  Home. 

Bftipc  p  s  CAPE  with  confent  of fhcriffs,  without  conTent  of  [daiatiffy 

sic.  HoiL27^         no  bar  to  the  plaintiiF's  icbt  on  judgment. 


te  3  Com.  D^.  «£fcar«**  (£•> 


Anonymous. 


^r  250  J  *  IF  a  fr^nvf^  be  iUfibmedmes  it  is  hdped  by  tf^fiMra/ifflnrrr^^ 
AMeaivetrs.  as  if  the  plea  be  good  without  it,  and  die  traverfe  is  fttiplufiige» 
MM'wft^  there  helped  by  a  general  demurrer;  becaufe  there  the  party  nnj 
^ml  iioicir.  traverfe  the  inducement ;  but  the  want  of  a  traverfe  per  Holt  Qirf 
icr.  Jiifiicej  is  not  helped  by  a  general  demurrer,  {a) 

Hob.  S33.  3i(« 

Ydi.^^lSL  *^'  *«''*  ^*  ^^>  Saund.  206.  A  demurrer,  becaufe  inarta  tt  cent 
StvUSr.  fcrma^  is  a  general  demurrer.    /^.  Rolls  Rep.  264.  2  Bi^. 326. 

CnwCn334.   5  Mod.  3x9.  iSittnd.ft68.  ftMod.6o»  ForteCsyg.  5  Com  Dig. «  Pleader*'    (C.»s.) 

(tf)  lie  %7  Etis.  c  5.  and  4  ft  5  Ad.  «•  i& 

Anonymous. 
Ineotor.  There  may  be  an  executor  de  fan  tort  of  a  term. 

Moor.  116.  I  Sid,  76.  and  fee  the  ca^  of  die  Mayor  aad  Commonalty  of  Norwich  y.  Johnfton,  3  Mod. 
Eq^  9a  and  I  Com.  Dig.  x(6« 
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The  Second  o^  William  and  Mary, 

IN 

THE    ltlNG'8    BENCH*    • 


i 


Sir  JOHN  HbLt,  knt.  Chief  "Juliet. 

Sir  WiLLtAM   DOLBEN,  Knt.      1 

Sir  William  Gregory,  Knt.^yujiicesi  .. ,     « 

Sir  Cjiles  Eyres,  Knt.  j 

Sir  George  Treby,  Knt^  Atiorney  Generdh 

Sir  John  Somers>  Knt.  Solicitor  Generah 


The  King  agawft  Lcci  Kcwtdii,  and  other si  Cafe  ici^ 

V|  A  N  D  A  M  U  S  to  reftore  to  the  office  of  proctor;    They  A  fn-caor  u  a 
"*  make  a  fpccial  returiK  that  at  Docftors  Commons,  &c;  (a)         fpi"t«5il  perfoa 

^    '  belonging  to  th« 

UiT      T^  t  .  .         T-.  r^^  ecclefiaftjctl 

Mr.  Darnsll  took  exceptions  to  it,--*r  irst^  That  a  mandamus  court,  and  in. 
iies  for  the  office  oi  prober  \  for  it  iisof  a  public  concern.  The  party  ^^^^^  "°'^*'  '^ 
admitted  to  it  tak/es  an  oath:  a  mandamus  lies,  bccaufe  no  ajftfe  lies,  ^r"ik!Tand '^' 
and  fo  there  is  no  other  remedy ;  for  he  has  only  an  action  on  the  therefo're,  if  he 
tafe,  and  that  is  but  an  imperfoft  remedy,  becaufe  it  is  only  for  ^  <*«F«»ed,  the 

'  '  court  of  King*a 

Bench  will  not    ' 

|rint  a  wunJamut  to  reftore  hiia.  ■    S.  C.  Ante^  217.    S.  C.  Poft.  461.    S.  C,  3  Lev.  300,    S.  C. 

Holt,  435.    8.C.  3  Mod.  33a.    S.  C.  Garth.  169.    Si.  C.  Skin.  290.     S.  C.  3  Salk.  aio.    i  Sid.*ao* 

40.71.    iKeb.  5*     iVeiu.X43.    6  Mod*  8a.    Ld.Ra7.  9S9.    Sera.  59.  '    '* 

(tf)  See  the  return,  and  the  firft  argument  in  this  cafei  poft,a6j ;  and  the  fecoiii  argtt- 
iDenc,  mth  the  j  udgaKAK  of  (he  court,  aote,  a  1 7.       ' 

Vti..  Ir  Q^  ilamagfs 
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^^^^        damages  to  be  afleflcd  by  a  jury  and  no  more,;  there  is  no  reditu- 
1,^^^         tion :  HurJVi  cafe^  Sid,  94,  it  lies  for  an  attorney. 

Secondly,  Here  is  no  power  of  vlfttation  fct  forth;  for  dthcr 
the  dean  of  thi  arches  and  the  archbijhop  have  one  and  the  fame 
power,  or  if  they  are  different;  then  the  deah  of  the  arches  had  no 
power  to  turn  us  out. 

Thirdly,  It  is  uncertain ;  for  it  is  not  faid  that  the  archbifliop  has 
the  power  of  vifiting  fo  as  to  rcftore :  as  it  is  fet  forth  it  is  only  in 
fpiritual  matters ;  here  is  no  prefcription  of  a  right  to  reftore,  11 
C9.  99.  The  return  ought  to  be  certain ;  there  are  no  caufes  fet 
forth  to  juftify  the  turning  him  out ;  no  manner  of  right  fet  forth 
to  make  a  rate;  nor  any  rate  in  particular  fct  forth;  nor  when  it 
was  made.  They  fliew  no  power  or  law  to  remove  a  prodor  for 
non-payment  of  ten  (hillings  taxed. 

Fourthly,  The  ftatute  fet  forth  is  void ;  for  no  man  diathas 
an  office  for  life,  can  be  turned  out  without  prefcription  or  charter; 
now  that  ftatute  could  only  be  for  the  better  government  of  the 
prodors. 

Fifthly,  They  fet  not  forth  any  time  when  this  caufe  was  re- 
ceived, and  then  it  might  be  before  the  general  pardon. 

Sixthly,  They  have  proceeded  againft  him  without  any  warn- 
ing or  hearing  of  him,  Sid.  14. 

Holt  Chief  Ju/tice.  What  the  dean  of  the  arches  does,  the 
archbiihop  does,  as  what  the  chancellor  does  the  bifhop  does. 

^  [  2S7,  ]        DoLBiM  *  JuJIice.    The  dean  of  the  arches  is  the  very  arch- 
bifhop ;  it  is  one  and  the  fame  jurifdiflion. 

SOmers  Solicitor  General  It  is  true,  in  point  of  caufes,  the 
dean  of  the  arches  a£l  is  the  zfk  and  fentence  of  the  archbiihop,  but 
here  we  have  returned  that  the  arChbifhop  is  viiltor  there,  and 
has  the  government  and  fupcrintendency  of  the  prodtors  and  officers. 
The  fteward  of  a  court  baron  denied  a  mandamus  [b)  Granted  for 
treafurer  of  the  New- River  water,  but  never  determined :  Moved 
for  the  clerk  of  the  works  of  the  city,  [c)  Cook's  cafe^  2  Sid.  IIO. 
(which  book,  by  Dolbin  Jujiicc^  is  fit  to  be  burned,  being  taken 
by  him,  when  a  ftudcnt,  and  unworthily  done  by  them  tliat  printed  it.) 

iRoU  khu  Holt  Chief  Jujiice.     An  ecclefiaflical  corporation  always  has  a 

«»9«  viJitoTj  and  therefore  you  never  heard  of  a  mandamus  moved  for 

loCo.  /i!*  ^^  abbot  or  a  prior.    Every  private  corporation  has  a  vifttor.    But 

Voy/91/  this  differs  from  all  the  other  cafes,  for  he  is  a  public  perfon:  we 

*  aT*I^^*  take  notice  of  a  proctor;  for  our  prohibitions  are  dire6led  to 

3    ik.  66a.  ^Qxtu    Many  a6h  of  parliament  mention  prodors  as  officers :  I 

(h)  But  fee   i  Sid.  40.  169.    Raym.       112.     i  Lev.  113.*    See  alfo  i  Term  Rep. 
12*    2  Lev.  18,  146.     I  Bl.  Rep.  50.    «nd   5  Com.  Dig. 

(f)  Cock*s  caTci  1  Sid.  ti^    %  Sid.       Svo,  edit.  %u 

think 
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think  it  lies :  and  for  caufes  of  removal  here  are  none.     But  the        Ki"^ 
queftion  is,  whether  the  archbiihop  can  be  vifitor  of  his  own  courts^  ^^^ 

whether  we  fhall  not  leave  the  judges  to  he^  and  determine  their 
own  caufeS)  and  govern  thdr  own  officers.  It  is  fit  to  be  farther 
confidered  of. 

£  YR£s  Juftict.  The  judge  there  Is  more  than  a  deputy^  for  die 
archbifhop  may  fue  before  the  chancellor  for  a  penfion^  and  yet^  in 
archbifhop  ShddoT^s  cafty  a  prohibition  was  granted  to  a  fuit  for 
library  bdfbre  dean  of  arches.     Adjornatur.  {i) 

{d)  The  cotut>  after  a  third  ax^gument,     Jftrhmal  ferfin  under  the  controQl  of  tii6 
tefufed  to  grant  a  msndtwmt  \  for  that  a      ccgciefiafticBi  Gourt»»  ante^  si 7.  poft^  %!ku 
VxocTOK  is  HOC  a  umfomi  efcerf  bttt  a 


t)yc  agaittji  Wdls.  Cafe  1^6, 

/^OVENANT  to  permit  the  plaintiff  to  darry  away  trees:  Howhreachof 
^^  hrtsich  quod  non  permtfitj  fed  ohftruxit^  it  obftupdvitj  held  well  f®^*"*?*^ 
^pon  demurrers  and  judgment  for  the  plaintiff.  '  ^     *°*  • 

t  Sid.  30.    Cro.Jac.  170.   Cro.Er1s.34S.    i  Lev.  94.    &  Mod.  138.     3  Mod.  €9.    4Mod.  k8&    %\sU 
ssS.    1  Ld.  lUj*  60»»  and  Ice  the  caiie  of  Hoghea  ▼.  Rickmao,  Cowp.  tt]. 


•  The  Iting  tigainfi  HilK  Cafe  t^'j^ 

Vf  AND  A  MUS  :  fetam  that  he  was  hot  iibiU  modo  eUifufi  ei  A  return  to  a 
praftaus  ad  officium  of  the  regifter  of  archdeacon.  mandamus,  that 

r     J  M  e  the  party  was  noc 

.  ithXf  modi  tUt* 

Moved  to  be  ill>  becaufe  it  was  not  faid  ik>fitively^  *^  Honjuit  tus,  u  good. 
^  eli&usy^y  according  to  the  cafe  of  Crifpe  v.  Imidjimt*  Carth.  170. 

Ray.  365. 

The  Court.  The  writ  is  <feAjVtf»Mdi)f//<J?«x,  and  the  return  follows  lvmt!a*6V. 
it,  and  you  may  bring  an  adioa  on  this  well  enough  j  it  is  a  dired  nt. 
anfwcr  to  the  writ.  J^jy-  'SJ- 

I  Lev.  306. 

Per  Holt  Chief  Juftice.    The  regifler  domes  in  by  patent,  and  Mod.  Cafet  89; 
I  wonder  how  he  comes  to  lay  in  this  writ  an  cviftion :  and  for  a  3p9- 
deputy  regtfler,  no  mandamus  lies  j  that  is  only  at  will.  ,  Saik!^J3?* 

12  Mod.  2« 
iStra.583.    ftStra.1135.    I  Ld.  Ray.  559.    t  U.  Ray.  1353.    ft  Bwr.  1013.    Gowp.  413.    DbvgL 
rs,  lo.   %  Turn  Rip.  4$6. 

Sie  9  AflM^  c*  M* 


Q.a  lEaftw 
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The  Third  of  William  and  Mary, 

IN 

THE    king's    bench. 


iS^  John  Holt,  Knt.  Chief  Jufiice. 
&>  William  DoLBEN,  Knt 
Sir  William  Gregory,  J&a 
Sir  Giles  Eyres,  Knt. 

Sir  George  Treby,  Knt.  Attorney  General. 
Sir  John  Somers,  Knt.  Solicitor  General 


ijujiices. 


Temple  againft  Killingworth.  Cafe  1^%. 

ACTION  upon  the  cafe  againft  the  defendant  for  levying  a  Aa  aaioiion 
plaint  in  the  flierift's  court  in  London^  and  caufing  the  plaintiff  ^  ca6  will  not 
to  be  arrefted  thereon,  ubi  revera^  the  caufe  of  adion  arofe  not  with-  i^*g^infi"fp^"* 
in  the  juriididtion.    On  ^  not  guil^'  pleaded,  a  verdi£l  for  the  coorcyfora 
plaintifi,  and  five  pounds  damages  aileiled.  •  caofc  of  adioiii 

^  arifing  wirhoat 

And  moved  in  arreft  of  judgment,  that  die  a^on  lies  not,  for  that  tioo  \  for  if  this 
there  was  no  malice  in  the  cafe ;  and  it  was  not  averred,  that  he  ^*^ beupiead. 
was  held  to  unreafonable  bail,  but  barely  becaufe  it  accrued  extra  f^^^ 
juriji^unem\    and  there  was  cited  X  RolL  Abr.  I02;  that  an  wooid  have  been 
a&oD  would  lie  for  a  fecond  arreft  for  the  fame  caufe  sdfter  a  re*  r»>t^ 

S.C.Catth.iS9« 
S*  C  i»  Mod.  4.  S.  C.  I  DanT.  194.  i  RolL  Abr.  lot.  Cro.  Jac  133.  663. 667.  H^b.  so$.  1  Sid. 
463.  4C0.  S4-  1  VcaL369.  669.  1  Saniid.  mi.  Latw.  1579.  4  Mod.  13.  i  L;n  Ml.  Skuk 
131.   3PccrW4ia.ia|«    sBK.Abr.6> 

0,3  iBcnrer 
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mover  of  the  firft  plaint  by  an  habeas  corpus  \  but  here  is  no  nnjiifl 
vexation,  for  he  mi^ht  have  pleaded  to  the  jurifdidion  there  and 
have  had  his  cofts ;  and  in  the  cafe  of  Bray  v.  Partrid^  {a)  held  no 
adion  lies  for  fuit,  ^ere  there  is  no  c^ufe  of  a^on  i  and  it  is  hard 
that  an  adion  ihould  lie  becaufe  out  of  the  jurifdi6tion».  when  it  will 
|iot  lie,  thbugh  9  yerdidl  be  for  the  defendant,  and  no  caufe  of  a&ion 
^t.  all.  In  the  cafe  df  WaUrhoufe  v.  Ba%pdi^  {b)  no  afUoalies  for 
fuit  in  Spiritual  Court  for  tithes  gf  wood^  where  the  ftatute  iajs  no 
tithes  fludl  be  paid. 

Mr.  TuRKER  argued  }  contra^  That  this  a£Uon  does  lie,  be- 
Caufe  here  is  both  injury  and  damage,  and  there  is  die  ftatute  of 
Weftminfter  die  firft  v^ich  prohibits  fach  fuits  in  inferior  courts; 
he  cited  Cro.  Jac.  663.  Cro.  EHz.  62i.  836.  i  Sid.  424.  463.  i 
Saund.  228.  The  a&ion  will  not  lie  for  a  caufelefs  fuit  alone,  that 
is,  becaufe  of  their  general  jurifdidion  i  but  here  this  adion  is  for 
an  unjuft  vexation,  (r)  The  queftion  here  is,  if  the  procefs  be 
illegal ;  and  it  is  fo  :  it  is  all  coram  non  judice.  Perhaps  an  adion 
will  not  lie  againft  an  officer,  for  he  is  juftifiable,  but  here  it  is 
againft  the  party,  {d)  The  cafe  of  Hudfon  v.  Cody  (e)  was  as  this, 
'  •  "^  '  "  ^  And  •  the  pradice  of  late  has 
;  nature. 


and  judgment  for  the  plaintiff,  (f. ) 
been  frequent  to  bring  actions  of  this  j 


Holt  Q>ief  fujike.    It  is  hard  an  a£tlo^  ihould  lie.    Of  late 
the  opinions  have  run  with  the  a£tionj  nay  in  die  cafe  of  OUcit  v. 
\i)  %  Sho^.  149.  ^^S^J  {z)  fonie  held  falfe  imprifonment  to  lie  againft  the  gaoler.    But 
914^  furdy  it  is  bard  that  an  a£tion  ihould  lie  for  fuing  wiui  caufe,  be- 

caufe out  of  the  jurifdidion,  and  becaufe  no  caufe  within  die  jurif- 
didion,  v^hen  an  aflioi^  will  not  lie  for  fuit  on  a  verdidl  for  the  de- 
fendant, when  there  is  no  caufe  at  all,  neither  within  nor  without: 
befides,  the  inferior  court  has  jurifdi^pn  of  fuch  a  caufe  as  this, 
^nd  the  law  has  put  a  plea  into  his  mondi ;  and  in  all  Hale's  time, 
no  prohibition  was  granted  without  affidavit  of  a  plea  offered.  It  i^ 
fit  to  be  confidere^  by  all  the  judges,  becaufe  there  has  been  dif- 
ference of  opinion}  let  it  ftay  quoufqtuy  &c, 

DoLBiN  JvJtiCi.    It  was  never  held  to  lie  till  North's  time. 


{a\  Crp.  Elh.  836^ 

\b)  Cro.  Jac.  J3J. 

\c\  4  Co.  14. 

\i)  Fitt.Abr.«£ftopeV*lS.  17  Hen. 


(«)  Effler  Term»  35  Cv.  a.  ia  dbs 

Common  Pleas. 

(^)  See  the  ctfes  of  Smith  ▼.  Fulkr, 
Trinity  Term)  %1  Car.  a.  KoU  144^3.  It, 
«n4  Prickbottfe  v«  B^itlor* 


Carter 
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Carter  againji  Davis.  Cafe  159, 

Htlary  Temij  2  JVilUam  fcf  Mary^  Roll  i%%. 

^  A  S  E  upon  affumpjit.    The  defendant  pleads  in  abatement  The  Demurrer  m  har 

plaintiff  demurs  as  in  bar :  joinder  as  in  bar.    Upon  debate  per  **?  *  ^^^*  '* 
Curiam  held  to  be  a  difcontinuance,  became  the  parties  have  put  difcontinuance. 
themfelves  upon  the  court  as  to  plea  in  bar,  and  there  is  no  fuch,  and  c  r  c    h    ' 
nothing  faid  to  the  plea  in  abatement.  ,3^  * 

S.C.Sa]k.  xiS. 

Ante  155.  Co.'£nt.i6o«  3  Mod.  aSi.  2  Roll  Rep.  39%  x  Roll  Abr.  488.  3  Ler.  223.  i  Saaad. 
>86.    %  Saund.  380.    J-d.  Ray.  148a.     i  Wilf.  302,    2  WHf.  85.    5  Com.  Dig.  «  Pkader'*  (QuO 

Payne  againji  Partridg::.  Cafe  160. 

Eajler  Term^  2  JFill.  ^  Mary^  Roll  43. 

ACTION  on  the  cafe  by  the  plaintiff  as  an  inhabitant  of  a  A  cuftom  that 
riV/,  in  which  the  defendant,  by  cuftom,  was  ufid  to  keep  a  *^'  »nhabitanta 
ferry-boat  for  all  the  inhabitants  of  the  faid  vill  toll-free,  and  all  other  diibS^*ave*' 
perfons,  &c.     That  the  defendant  did  not,  &c.  by  which  the  plain-  ufcd  and  have  a 
tiffcould  not  pafs  in  and  about  his  ncceflary  affairs.     Plea;  replica-  "g^'.w  paf»  » 
tion  ;  and  demurrer.    Divers  exceptions  taken  to  the  bar  and  repli-  /S^'Tsgood^  and 
cation.     But  atlaft  by  direftion  of  the  court,  the  infufficiency  of  the  if  toll  be  extorted 
count  was  argued.  ^^J^^Z  , 

TremaiKE  Serjeant.,    It  is  not  faid  that  htought^  but  only  ufed  ^^^^^H  \^^ 
to  keep.     The  chief  thing  is,  that   the  plaintiff  cannot  maintain  cafe ;  bat  m 
this  adion,  for  he  fays,  all  the  king's  fubjecb  have  ufed  and  might  aai^n WxWWe 
pafs  thereby  over,  &c.  and  here  is  no  particular  damage,  and  there-  •s^'^'^^^cftrry- 
fore  an  tndiilment  only  lies ;  for  every  man  m  the  kmgdom  might  keeping  tf^a*/ 
then  have  this  a<!^ion,  which  would  be  infinite  and  vexatious;  he  forthepurpofc 
cited  27  Hen.  8.  pL  27.     Co.  Lit.  56.     Cro.  Eliz.  664.     FenwUk  tt^i;^rfuc^l 
V,  Hewdfrty  Moore  Io8,     JVililams^s  cafe^  ^Co.  ^2.     Boulton*s  cafej  jamagetnXae^ 
SCo.ici.  ?"^K"?V^ 

P0WI8  e  contra.  That  this  is  brought  as  an  inhabitant,  «  he  cited  n«g'c£t;  and  it 

I  Cro.  266,  267.  Cro.  Jac.  555.  557:  '^^  ^^^  '^  «^'  ^^^^^  ^'^  rhltt^hV.*'"^* 
a&ion  as  every  fubjed  might  have  ;  it  is  founded  on  tlie  ufage  of  a  crcacd  a  bridge 
particulfu*  town,  and  none  but  an  inhabitant  of  an  ancient  meffuage  J^''^^'  ^*^*  "^«' 
of  that  town  can  bripg  fuch  an  action  as  this,  {a)  The  inhabitants  p^iff^ge^  which  is 
were  to  have  a  more  particular  benefit  than  others,  for  they  were  to  more  convenient 
pay  no  toll :  we  have  flicwn  that  we  did  come. and  requeft ;  this  i$  «J>«thc  ferry, 
brought  upon  the  demand.  s.  c.  Ante  143. 

»Sa.  S.  C.  Salk.  i».  S.  C.  Comb.  180.  S.  C.  Carth.  191.  S.  €,  Holt,  6,  8.  C  Ray.  Ent.  439. 
Co.  Lit.  56.  »  Roll  Rep.  2S9.  Co.  Lit.  89.  i  Leon.  273.  Cro.  Car.  418.  1  Com.  Dig.  203.  5  Com. 
Pig.  ^23,     I  Jjd.  Ra/.486«    »  Bl.  Com.  21  g.    «  Wilf.  58.    %  1  erm  Rep.  669. 

*   [  ^56   1 
(«>  Siook  Abr.  title  "  AOiOB  far  cafe.*"  ^  '' 

0,4  In 


Path« 

PAtTKISOSt 


$ce  Grimftead 
ir.  Marlowe,  4 
T«rmKep.7i7. 
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In  die  Trinity  Term  fottowing  it  was  argued  by  the  judges. 

Eyres  JuftUe.  This  cuftom  is  well  alledged,  both  as  to  matter 
and  manner.  In  all  cuftoms,  there  muft  be  uTage  and  reafbnableo 
nefs.  [h)  That  may  be  reafonable  in  one  place  vatiwfkci^  which 
is  not  fo  in  another,  {c)  It  is  a  good  cuftom,  that  oqe.  man  ihould 
have  the  fole  profit  of  fuch  a  ferry  \  the  defendant  is  not  charged 
without  a  recompence ;  and  yet  if  he  were,  it  is  well  enough,  as 
I  Roll  Abu  2 1 6,  Cro^  Car.  419.  Paflage  is  of  public  neceifity;  it 
IS  well  enough  alledged  for  the  manner  to  go  ad  libitum  fuum ;  and 
fo  is  GatewootTs  cafe^  3  Eliz.  441,  664.  The  defendant's  plea  is  ill, 
for  it  is  as  bad  as  to  juftify  the  ftopping  a  way  by  fetting  out  ano- 
ther ;  and  yet  I  think,  judgment  ought  to  be  for  the  defendant;  for 
by  the  declaration  this  is  acknowledged  to  be  a  common  paflage  for 
all  the  king's  fubje£ts,  and  fo  is  no  other  than  a  common  higbwayi, 
and  if  one  may  bring  an  adion,  another^  and  every  one  may,  which 
the  law  abhors,  (i)  The  true  difference  is,  where  there  is  no  other 
remedy )  but  here  is  another  by  indi^ment  at  the  fuit  of  the  king^ 
becaufe  it  is  a  common  pailagc,  as  every  public  I'iver  is  \  it  is  a 

Eublic  ftreet,  {e)  The  defendant  is  as  much  indi£bible  for  not 
eepin^  his  ferry,  as  he  is  for  not  repairing  an  highway  to  which, 
he  is  obliged  rattone  tenura :  and  therefore  judgment  ought  to  be 
{or  the  defendant. 

Gregory  Juftice  of  the  fame  opinion.  This  is  an  eafmenty 
and  therefore  the  cuftom'  is  good,  [f)  But  the  a,dion  lies  not  be- 
caufe it  is  common  to  every  one;  and  the  plaintiff  has  laid  no 
particular  prejudice  by  it  to  himfelf. 

Holt  Chief  Juftice,  The  firft  queftion  is  this,  whether  this  be 
a  good  cuftom,  that  the  inhabitants  of  a  vill  are  intitled  to  pa&  in 
a  ferry  without  paying  of  toll.  SecondlYi  If  Ae  plea  be  good^ 
that  he  has  built  a  bridge  over,  which  is  qiore  convenient. 
Thirdly,  If  the  adlion  lies  at  all,  I  am  of  opinion  that  this  is  a 
good  cuftom :  it  had  been  held  in  the  Common  Pleas,  that  It  is 
not  a  good  cuftom ;  but  that  it  is  ^ood  let  us  conAder,  that  this 
cuftom  does  not  confift  in  charging  him  with  a  ferry :  that  there 
[  *S7  ]'  was  an  ancient  •  ferry  here,  is  only  an  inducement ;  me  keeping  of 
the  boat  is  not  part  of  the  cuftom,  but  it  is  an  incident  to  the  keep- 
ing of  the  ferry ;  the  cuftom  does  not  confift  in  having  a  right  of 
paffage :  for  there  being  an  ancient  ferry,  all  the  king^s  people  are 
intitled  to  pafs  of  common  right.  If  a  ferry  were  granted  at  this 
day,  he  that  accepts  fuch  grant,  is  bound  to  keep  a  boat  for  the 
public  good :  this  cuftom  is  barely  by  way  of  difchar^e,  for  it  is 
•nly  to  be  eafed  of  toll,  and  fo  is  Gatewood^s  cafe,  {gj  The  in-; 
habitants  of  a  vill  may  prefcribe  to  a  difcharge.  (b)    The  true 


{h)  G steward*!  cafey  6  Co.  i.  z  LeoOf 
142.  Co.  Lit  114.  Shaftoe*t  cafe,  x 
Sid.  267.  DsTiSy  3i»  Cro.  £lis.  146. 
J  Roll  Abr.  560. 

(r)  12  Hen.  8.  pi.  5. 

id)  WiUiamrs  cafe,  5  Co.  73.  Co. 
I.it.   56.     Cro.  Bill.  664.     |4oore  iSq, 


(f)  13  Co.  33.  2  Inft  3p.  Cfo.  C«^ 
132.     I  Ld,Ka]r.486. 

(/)  15  £dw.4.pl  29. 

Q)  Cro.  Car.  418.  Sec  I  Ld.  RiTi 
40  <.    4  Term  Rep.  7 1 7. 

lb)  x9  Edw.  4.  pi.  3. 


(9ftOQ( 
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cuftom  here,  is  only  to  pafs  widioUt  toll;  what  they  claim,  is  only       Path* 

a  difcharge,  a  freedom  from  payment  of  what  the  reft  of  the  king's    p^i^xridoi. 

fubjeds  pay :  this  Is  reafnnable,  for  the  cuftom  does  not  charge  the 

defendant  to  keep  the  boat :  befides  here  he  has  a  recompence,  as 

he  receives  the  profits  from  all  others,  though  he  has  none  from 

thcie.  (1)      This   cuftom  might  have  a  reafonable  beginning  by 

agreement,  as  that  the  inhabitants  of  the  town  might  be  at  the 

charge  of  procuring  the  grant ;  and  in  conllderation  thereof,  one  man 

ihould  find  the  boat,  and  enjoy  the  toll,  but  the  inhabitants  to  pay 

none ;  and  fuch  agreement  would  be  good  at  this  day :  it  is  part  of 

tkis  intereft,  his  intereft  is  incumbered  with  this  difcharge.  (i ) 

Secondly,  As  to  the  plea,  that  he  had  ere£led  a  bridge  crofs  the 
river  for  common  paflage,  that  is  an  ill  plea :  the  ere6ling  of  a  bridge 
is  a  voluntary  a£t,  and  he  may  pull  it  down  again.  It  is  not  in  the 
power  of  a  man  to  difcharge  himfelf  by  any  ad  that  he  can  do :  if  he 
had  petitioned  the  king  for  a  patent  to  deftroy  his  ferry,  and  in  con- 
fidcration  thereof,  he  would  ere£t  a  bridge  at  his  own  charge,  and 
repair  it,'  and  this  found  upon  an  ad  quod  damnum  to  be  for  the 
public  good,  this  had  been  fomewhat,  but  he  cannot  do  it  of  himfelf. 

Thirdly,  As  to  the  adion :  it  lies  not ;  becaufe  the  inhabitants 
have  no  more  damage  thah  all  the  king's  fubjeds.  (/)  This  right 
of  paflage  is  not  vefted^in  him  as  an  inhabitant  there,  but  as  a  fub- 
je6t  s  for  as  an  inhabitant,  he  is  only  freed  from  toll.  Here  is  another 
remedy :  the  22  Hen.  6. 1>L  14.  is  exprefs,  that  it  is  a  forfeiture,  and 
he  is  indtcbble  for  it.  He  that  has  a  new  ferry  by  grant,  when  he  ' 
accepts  of  it,  charges  himfelf  with  the  repairs,  and  keeping  it. 
If  there  had  been  particular  damage,  as  if  he  had  come  over,  and 
toll  were  extorted,  he  might  have  had  an  adion.  {m)  So  he  might, 
if  damnified  for  want  of  repairs ;  but  not  by  a  general  obftrudion, 
which  is  a  common  nuiiance.  And  therefore  judgment  for  the  de« 
fendant* 

•  Holt  Chtefju^ice^  die  next  day,  declared  Do|.bin.'s  opinion  to    •  [  258  J 
be  the  fame  in  oijpiibuu 

Suppofe  A.  lays  dam^e  by  lofs  of  a  market,  having  a  carriage 
ready  brought  %o  the  pl^ce:  quare^  if  an  adtion  will  lie  f 


(i)  Cro.  Elis.  509.  (/)  See  the  cafe  of  RofTel  t.  the  Men  t f 

41}  1  RoU  Abr.  559*  Pevon»  2  Term  Rep.  667. 

(»}  Natora  BrevimDi  94* 


The 
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Cafe  161.       The  King  agaifffi  the  Mayor  and  Aldermen  cfExon. 

IftnMtmM  IVI  ANDAMUS  at  the  inibrw^e  of  Wtlliam  Glyde^  to  reftore 
withdraw  with  ^  him  to  the  ofBce  of  ALDERMAN,  &c.  Riftum,  that  he  depart- 
his  family  from  gj  f^Q^  |jje  city,  and  lived  at  Topjham ;  that  there  were  feveral  courts. 
In  io^tiofi  of^  ^^^  ^^  came  not  to  them  though  fummoned;  that  he  was  thereupon 
returning,  and  lemoved  for  fuch  his  abfence,  and  neg]e£^  of  his  duty,  vix,  fuch  a.day ; 
to  fuch  a  dif-     anj  further,  that  he  took  not  the  oath  before  the  firft  day  of  Augull, 

tanceasuna-        _/:q^  /  o      ' 

ToidaUypre-        ^^^9' 

dtfcharging  ^bt        Treby  jfttomey  General,  excepted  to  the  letum,  that  there  ^i-as 

duties  of  his  no  notice  to  him,  nor  fummons  to  be  heard  concerning  his  abfence ; 

•fficc,  it  IS  a^  fQj.  ^g  famg  might  be  upon  rcafonable  caufe,  and  then  it  was  no 

S^viV^utlie  ^^^  of  rcmov2 ;  and  he  ought  to  have  been  fummoned  to  anfwer 

jnuiV  be  previ.  that  particular  thing,  and  a  general  fummons  to  meet  at  the  court, 

^^d^hlvn^iu  ^^  "°'  fufficient.     Then,  as  to  his  not  taking  the  oaths,  it  aj^xearsby 

cuiar  notice*to"  the  former  part  of  the  return,  that  he  was  amoved  by  aft  of  court; 

anfwer  the  cau-  fo  that  at  this  time  he  was  not  to  take  the  oaths,  ibr  he  was  adually 

*^'*^V^^Mdif  °"^  ^  *^  place:  the  ftatute  i  fFill.  W  Mary,  c.  8.  requires  that 

richer  Ibr^ant  every  man,  having  an  office,  fhall  take  the  oadis.  (a)    Now  the 

of  fncb  fum-  queition  is,  if  Mr.  Clyde  had,  or  held  this  office  at  that  time. 

Sh^'fw  *  h^U  '^^^  ^°^^  "  having"  fuppofes  pofleffion,  as  on  the  ftatute  of  32 

illegally" remov-  Hen,  8.  f.   I.  of  wiUs ;  a  will  by  a  di/Teifee  is  void.     One  that  is 

^A^amMdamui  removed  by  order  of  court  (thougn  illegally)  till  reftored,  is  out  of 

Km  to  reftore  ^^  office,  according  to  the  equity  of  the  ftatute  of  25  Car.  2.  c.  2. 

*  which  is  the  foundation  of  this.     It  feems  to  be  the  meaning  of  that 

S.  c.  Pod.  364.  aft,  that  perfons  out  of  place  fliould  take  it  fo  foon  as  the  diiability 

S.C,4Mod.  ^jg  removed.     As  to  the  provifo  for  infiuits,  &c.  that  feems  to  be 

I?  c.  Comb.  but  a  reafonable  declaration  of  the  common  law,  and  would  have 

397.  been  fo,  if  the  provifo  had  not  been  made. 
s:c.  Holt  169.  '^ 

435;      ^^^        Holt  Chief  Jufttce  feemed  of  opinion,  that  an  alderman's  going 

a?.  25"    ^  '    ^^^  living  out  ot  the  city,  in  another  place,  is  a  good  caufe  of  re- 

I X  Co.  99.       moval  \  and  that  he'  ceafing  to  be  an  inhabitant,  they^  might  remove  * 

^«"^^^^:  him  without  fummons.   ib)     But  the  reft  inclined,  that  a  fummons 

aRollAbr455.  rr-  ^   '  ' 

iRoURep.409.  wasneceffary. 

.Stiles,  1 5? 447'.  The  next  term  argued  by  Pratt,   that  the  return  was  ill, 

Carrh.  174.  FiRST,  it  muft  be  admitted  that  a  mandamus  lies.    Then  here  is  no 

^aik.  428.  caufe  of  removal :  as  to  abfence,  non  conjlat  that  Topjham  is  out  of 

a  BuJr.  723*.  ^®  liberties  of  the  city,  though  it  be  out  of  the  city  and  county  of 

4  Burr.  20S7. 

4  Mod.  37.    Annaly^s  Rep.  155.    Stra.  3S5.  105 1.     3  Com.  Pig.  40S1  409,    Ld.  Ray.  2x5.  12334 

Cowp,  523.     Dougl.  177. 

*  [  ?59  ] 

(tf )  Se;^  poft|  Rex  ▼.  the  City  of  Londost  Ap  alderman  with  hit  family  having  left 

page  240.  notis.  the  borough  for  fcur  months  is  not  a  good 

(^)  Abfence  from  four  occaiional  great  caufe  of  amoval.  Rex  v.  Mayor  of  Lei- 

courtSy  and  one  upon  a  ftated  day,  where  cefter,  4  Burr.  2087.    But  where  non  lefi- 

no  perfonal  notice  is  given  when  prefence  dence  is  a  good  ground  of  amotion,  it  is 

is  not  neceflTary,  when  no  particular  bufi*  not  neceflary  to  fumroon  him  to  come  and 

nefs  is  obflrufied  by  abfence,  is  not  caufe  of  refide  previous  to  the  proceeding!  to  axnoK 

^fcotiony  Rex  v.  Richardfooi  x  Burr.  51  y.  |um>  pougU  140  to  1 60, 

M 
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the  faid  city,  for  the  liberties  may  extend  furAer.    It  is  not  faJd        Kmc 
how  long  he  abfented  himfelf,  it  rtiight  only  be  for  a  week,  or  the     i^^y^R  o» 
like.     It  is  not  faid  that  his  removlt  was  without  a  reafonable  caufe,        Utov. 
and  it  might  be  for  a, public,  or  family  ficknefs.     The  omiiEons  arc 
alledged  too  general,  that  he  did  negle(^  his  duty,  and  do  not  (how    - 
how.  (c)     It  appears^  there  was  always  a  major  part  prefent,  and 
iConiequently  his  abfence  no  forfeittire,  becaufe  no  want  of  it.  (^/) 
It  does  not  appear  that  there  was  any  bufinefs  to  be  done  at  any  d 
the  courts,  or  that  any  damage  accrued  to  the  city  by  his  abfeneew 
It  does  not  appear  that  there  were  no  other  courts  held,  or  that  thefe 
were  all  the  courts,  fo  that  he  might  be  frequendy  prefent.     Befides^ 
they  have  noljunumned  him  to  anfwer  particularly  for  this  matter.  (^) 
Then,,  as  to  the  not  taking  the  oaths,  he  was  not  within  the  inten- 
tion of  the  a£^,  which  was  .only  for  peribns  having  offices :  it  appears 
that  he  was  removed  even  before  the  making  of  this  aft,  confequently 
he  was  not  a  perfon  having  an  office;  for  this  was  a  good  judgment 
till  difallowed  by  this  court:  that  court  had  a  jurifdiction;  the  re- 
moval was  not  void,  but  voidable,  {f)     There  was  no  danger 
from  thofe  that  were  out  of  dieir  offices.     The  end  of  the  aft  was  to 
fecure  the  government  from  thofe  that  were  then  in  office.     Beiides, 
they  are  to  be  fufpended,  ajid  they  could  not  be  fufpended,  unlefi; 
they  were  in  pofleffion,  for  that  fuppofes  a  pofTeffion. 

Tr£MAIN£  e  centra  cited  Co,  Lit.  232.  and  urged,  that  a  re- 
moval for  abfence  is  reafonable,  becaufe  it  is  fit  the  office  ihould  be 
fupplied,  and  another  put  into  it,  left  there  ihould  be  a  failure 
of  juflice.  Summons  is  not  necelTary  in  cafe  of  abfence,  becaufe 
he  deferts,  and  we  know  not  where  to  find  him.  Then  for  the 
oaths,  it  mult  be  a  forfeiture,  otherwife  here  will  be  an  officer  which 
fhall  neyer  take  the  oaths  to  the  prefent  government,  for  there  is  no 
means  to  compel  him  to  take  the^m  after  his  re-admiffion ;  and 
^erefore,  having  an  office,  doth,  and  muft  mean  a  right  to  the 
pofleffion.  If  areflitution  be  now  awarded,  he  comes  in  upon  his 
old  title ;  there  is  no  eleftion  for  it ;  and  he  mufl  be  reftored,  if  at  all, 
to  his  ancient  right, 

*  Holt  Chief  yuftice.    As  to  fummons,  you  take  notice  where     «  r  25q  j 
he  lives,  fo  as  to  fummon  him  to  come  to  court;  by  the  fame  notice 
yoi#  might  have  fummoned  him  to  anfwer.  (^)     Then  for  the  other 


ir)  F»eman*s  cafe,  CrOf  Car.  579,  bridge,  Cowp.   523.  where    a   mmdamut 

^)  9  Co.  50.  was  applied  for  to  reftore  a  town  clerk,  on 

(*)  See  the  cafe  of  Rex  v.  Chalk,   x  the  ground  tbit  he  had  been  renioyed  wich- 

Ld.  Ray»  225*  Salk.  418.  and  reported  out  imtice  to  appear  and  defend  himfelf,  the 

more  ac  large  5  Mod.  254.  157.  that  the  court   refufed    the    writ,  becaufe  it   was 

dijfranchifement  o^  a  corporator  is  good  if  admitted  that  there  was  fufficient  caufe  for 

he  was  heard  in  bis  defence,  although  he  the  a  motion, 

^'as  not  /mmmmed  to  make  iL    See  a]fo  (/)  g  AlHze,  pi.  18. 

Rex  ▼.  Mayor  of  Liverpool,  »  Burr.  371.  jjj)  yide  ante,  page  158.  note  (*) 
put  in  the  calc  of  V^cx  Vt  Mayor  of  A]^- 

part 
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Km*       part  he  is  adually  out  (i&);  upon  the  reftitutioo  by  die  mandmnMS^ht  h 
Hat^V  o»     admitted  ir  irnw.  (/ }    Why  (hould  he  not  take  the  n^  oaths  upoi 
£xoii.        diatadmiffionf 

But  Cur.  advi/an  twA.  {k) 


H^fi 


hj  A  corporate  office  docs  not  bccwBc 
^jofaBo  TKUit  by  the  noo^icfidence  of  a 
corporiCor  i  it  may  be  a  forfeiture }  but 
the  corporator  doet  not  lofe  hia  franchife 
till  a  fentence  of  amotioB  hat  been  pro- 
jioaacedy  Res  ▼•  Heaveny  %  Term  Rep. 
77». 

(f)SeeCowp.  503. 

{k)  The  paa^tvj  wiMnitwmt  wu  denied, 
ST&SyOaSQOftTy  tad  DoL Bill  Ja/lrfM 


bcSof  of  opinion  that  there  1^  a  gool 
caoie  of  removal  laturacdy  «».  ^it  own 
xtmoval  vridb  hit  family  to  live  at  ^pfAm* 
But  Holt  Chkf  Jtifiie*,  altho^h  be 
agreed  that  frequent  abfince,  or  d^^eitioa 
from  the  city,  is  a  foodcauie  of  aatotiiiii» 
was  of  opinion  that  the  peremptory  man- 
damus ought  to  go»  becanle  he  bad  been 
lemoved  without  bdng  fanmooed.    Scq 


Trini«r 
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The  Third  of  William  and  Mary, 

I  It 

THE    KING'S     BENCH. 


Sir  John  Holt,  Knf.  Chief  JuJHce. 
Sir  William  Dolben,  Knt.  "j  ^ 

Sir  William  Gregory,  Knt.  \jufticir. 
Sir  Giles  Eyres,  Knt.  J 

Sir  George  Treby,  Knt.  Attorney  Genetnil. 
Sir  John  Somers,  Knt.  Solicitor  General. 


The  King  againji  Lever.  C^g.  jg^^ 

JUDGMENT  on  indiftmcnt  of  barretry:  error;  and  rcver-  Aiirtngcrto 
£d*  ^«.  the  record  can* 

fl  Hot  have  f^irir- 

Held  P£R  Curiam  on  motion,  that  no  writ  of  reftitution  lies  to  'Mwonjudgmcat 
a  ftnuigcr  to  the  record.  I^utl/^^ 

And  by  Holt  Chief  Juftice  if  it  did,  it  muft  be  by  fcire facias;  {''^'' 

and  fo  was  it  in  the  cafe  of  Fefey  v.  Harris,  Cro.  Car.  328.  |;  %^{^^' 

131. 
8.  C  ft  Salk.  5S7.    S.  C.  Comb.  47.  cS.    S.  C»  Skm.  %%.    «•  C.  Trim.  im.  i  Roll  Abr  996.    Cm 
Jau#9S.    4Mo4.i6i.    Salk.  j8«.  *  ^^''    '''• 

The 


*3» 
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Cafe  163.  The  King  againft  Oxendcfli 

Vt  ANDAMUS  to  Tt&oieLee  to  the  office  tX proa§r  m  thi 
^^  arches.  They  return,  that  the  court  of  Canterbury  of  thieC 
ARCHES,  London^  is  an  ancient  ecclefiaftical  court,  and  the  fupreme 
confiftoryof  the  arcl^biihop's  fee.  Tliat  the  archbiihq>  fer  the  tnne 
being)  time  out  of  mind,  had  and  ufed  to  have  the  government  and 
regulation  of  the  judges^  advocates,  prodlors,  and  other  officers  and 
mmifters  of  that  court,  and  firom  time  to  time  hath  made  ftatutes 
and  ordinances  for  their  better  government,  as  often  as  need  re- 
quired: that  every  perfon,  admitted  to  be  «  proSlor  in  that  court, 
takes  an  oath  before  the  judge  of  dut  courts  to  obferve  the  ftatutes 
and  ordinances  of  that  court :  that  Lee  took  that  oath :  that  an 
ordinance  was  made  by  Archbishop  Arundell,  that  no  pro&or 
fhould  receive  any  caufe  without  counfeLof  fome  zivocsiXit  fub  pema 
remotionts  :  that  the  faid  court,  and  other  courts,  are  heU  tn  quodam 
hofpitioj  called  Doctor's  Commons,  in  which  the  judges,  and 
divers  advocates,  pro£lors,  and  other  officers  attending  that  courts 
do  refide :  that  the  public  charges  and  expences  of  the  iaid  hoofey 
are  borne  by  the  faid  perfons,  and  therefore  they  have  uiiially  ♦ 
made  rates  for  the  fame :  that  Lee  refuted  to  pay  ten  (billings  rated 
upon  him :  that  he,  2^  pro^ory  did  receive  a  cauife  without  advice  of 
an  advocate,  and  for  that  caufe  he  was  denied  audience:  that  the  arch- 
bifhop  for  the  time  beine,  and  in  vacancy  of  the  fee,  the  dean  and 
chapter  of  the  cathedral  church  of  Canterbury  guardians  of  the 
fpiritualities,  time  out  of  mind,  were  visitors  of^the  &id  court  of 
THE  ARCHES,  and  have  heard  and  determined  aB  appeals  and  com- 
plaints of  all  PROCTORS,  and  other  officers  of  the  (aid  court  of  ths 
ARCHES,  and  the  fame  have  reformed  all  grievances  committed  by 
the  judges  of  the  faid  court  of  THE  arches,  upon  the  prodors,  or 
other  officers  undulv  inflijfted :  that  the  dean  and  chapter  were  at  the 
time  of  denying  audience  to  the  iaid  Lee^  and  ever  (ince  guardians  of 
the  fpiritualities,  and  have  full  power  and  authority  to  hear  and  de- 
termine all  fuch  complaints :  that  Lee  hath  neither  fubmitted  himfbll 
to  that  court,  nor  appealed  to  the  faid,  &c. 

Mr.  DoiBiN  argued  for  Leey  that  the  return  was  infufficient^ 
that  it  doth  not  fay,  that  at  the  time  of  the  tax,  Lee  was  a  member 
of  the  fociety ;  and  no  juft  power  fet  forth  to  impolb  ^h  tax^,  nor 
*  I  abz  J  is  the  non-payment  of  fuch  a  fum  any  mifbehaviour  in  his  office*. 
As  to  the  objedlion,  that  die  archbilhop  is  a  vifit^rj  it  feems  hard 
what  jls  meant  by  a  vifitor  of  a  court;  if  they  mean  of  Doctor's 
Commons,,  that  is  a  vduntary  fociety,  and  or  that  th^re  can  be  no 
vifitor ;  it  is  not  like  a  college,  where  tfie  founder  appoints  a  vifitor : 
ip  voluntary  focieties,  there  is  no  founder,  but  confent:  if  they  mean 
I  it  only  as  to  the  archrs,  that  the  archbifliop  hadrfoperilitt»dency 
cf  the  judicial  aSs  of  the  court,  can  there  be  a  vifitor  of  a  court  r 
It  muft  ^  a  court  that  controuls  only,  and  examiiies  errors ',  a  vifitor 

belongs 


Doiftor's  Com«> 
mons  who  re* 
ceives  acauft 
without  the 
mdvice  of  an 
^dvocmttf  or 
Ivho  refufet  to 
pay  his  dues  to 
the  fociety  may 
be  denied  audi' 
mcty  and  can 
dnly  appeal  to 
the  arch bi (hop 
of  Canterburyy 
or>  during  the 
vacancy  of  the 
fte,  to  the  dean 
and  chapter  of 
thatcathcdral> 
«a  vifitan  o€  the 
court  of  ibt 
'mrcba^  to  be  re- 
iftored;  for  he 
cannot  have  a 
mofiddwiMs  at 
common  law* 

S.C.  Ante,  217. 

»5i. 

S.C.  jLer.  309. 

S.C.Holt,  435. 

S.  C.  3  Mod. 

S3»- 

S.C.Carth.169. 

8.  C.  Skin.  290. 

S.C.  3Salk. 

230. 

k  Roll.  Abr. 

526. 

i  Mod.  27. 067. 

to  Mod.  s6a. 

11  Mod.  174. 

12  Mod.  236. 
666. 

Fitcg.  123. 
Stra.  58. 

Ld.  Ray.  959, 
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belongs  ad  loca  pia ;  if  they  mean  any  thing,  it  muft  be  a  fuperiority        Kih« 

of  court ;  now  if  THE  arches  be  (as  the  return  fays)  the  fupremc      Ox«KD«ir, 

court  of  that  fee,  how  can  the  archbifliop  be  fuperior  to  it  ?     It  is 

impofllble  it  fhould  be  as  they  fay ;  for  if  he  have  the  original 

jurifdidion,  he  cannot  have  it  by  way  of  appeal*    Now  by  this 

return  it  appears,  that  the  archbifliop  hath  the  government  of  the 

PROCTORS,  and  confequently  an  original  and  primary  power ;  and 

confec(uently  cannot  have  it  upon  appeal*    The  very  name  and 

nature  of  the  court  imports  it  to  be  the  archblfhop's  court,  and 

him  to  be  judge  thereof;  for  it  is  to  receive  and  determine  appeals 

from  the  biibops  in  their  provinces.     The  meaning  of  the  Itatute 

23  Hen.  8.  c.  9.  which  reftrains  citations  out  of  the  diocefs,  is 

that  the  dean  of  the  arches  is  but  the  archbifhop's  fubftitute,  as  in 

Trollop* s  cafiy  8  Co.  {a.)   The  afi  of  the  commiflary  is  the  a£l  of  the 

bifhopihere  Let  is  removed,  by  the  archbifliop  himfelf:  there  was 

a  prohibition  *  granted  to  a  fuit  there  (at  the  inftance  of  archbifliop     #  [  263  J 

Sbilden*s  executors)  for  a  legacy  given  to  the  fucceflbr,  of  books, 

becaufe  the  archbifliop  was  judge  himfelf,  and  might  fit  when  he 

pJeafed. 

Treby  Attorney  General  e  contra.  No  mandamus  doth  lie. 
Thefe  arc  not  very  ancient;  I  think,  Bagg^s  cafe  {b)  is  the  foun- 
dation of  them  all.  (c.)  They  fliall  ifiue  in  all  cafes  that  concern 
the  public  adminiftration  of  juftice,  but  they  have  defcended  too  low, 
even  to  clerks  of  pariflies ;  but  therein  the  judges  have  not  gene- 
rally agreed :  the  prodor's  bufinefs  is  only  in  the  fpiritual  court ; 
you  take  notice  of  it  fo  far,  as  to  enquire  into  the  bounds  of  their  • 
jurifdidHon ;  but  you  never  enquire  into  what  they  do  amongft  them- 
felvcs :  it  doth  not  appear  judicially  to  your  lordfliip,  whether  he  hath 
an  eftate  at  will,  or  freehold,  or  other  fixed  eftate.  Then  for  the 
matter  of  the  return,  call  the  archbifliop,  vifitor,  or  what  you  will, 
we  have  declared  his  authority,  let  his  name  be  otherwife.  Here  is 
a  peribn  that  has  authority  to  examine  and  redrefs  upon  appeals. 
In  all  times  the  prodlors  have  been  governed  by  the  archbifliops.  A 
mandamus  is  an  extraordinary  remedy,  and  not  to  be  granted  where 
there  is  any  other  remedy  j  and  we  have  flibwn  another  way  for  re- 
lief. This  matter  is  moft  proper  to  be  determined  by  them  in  their 
own  courts. 

But  the  court  thought  it  an  idle  return,  that  it  was  THfi 
archbishop's  COURT,  and  he  no  vifitor:  but  only  doubted,  if  ^ 
mandamus  lay,  and  therefore  ordered  another  argument  as  to  that 
point,  {d.) 

(«)  See  24  Hen.  8.  c.  X2.  f.  6.    Djer  Mod.  33$.    The  .court  are  faid  to  have 

aog.    4  Mod.  116.  .  '  been  of  opinion  that  the  arches  have  an 

{h)  Bot  fee    X 'Lev.    23.    PatnL   51.  original  and  iodependent  jttrtfdidion^  like 

Dyer  333.  Skin*  293.     3  Bac.  Abr.  528.  ail  other  courts,  over  its  own  officers;  that 

all  Co.  94.     I  Roll.  Rep.  173.  the  judi^es  there  are  the  proper  pcrfoos  tO' 

This  point  was  argued  by  S\r  R,  cenfure  them  for  mtibshaviour ;  and  that 

Sh9w«r\   but  the  court  was  unanimoufly  if  they  Aioyld  be  mtftakeo  yet  the  kinp'r 

of  opiiuoa  that  «  mandamus  does  not  lie  in  tovtsfaanot-raiiovc    S.  -G*  Oarth.  I'^o^ 
this  cafe.    Aote^  217.  and  in  S.  C.  3 

tke 


ft4^ 
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Cafe  1644    The  King  againji  the  Mayor  and  AUermcn  of  London 

iya^^f^  2L|ANDAMUS  to  rcftore  Sir  James  Smith  to  the  office  of 
feisore  againil  ^  AV  Aldermah  of  the  City  of  Londotty  to  which  he  had  been 

mro****nirioii*^  duly  chofen  and  preferred,  according  to  the  cuftom  of  the  iaid  city 
AHMwrtflUfelve  "fed  and  approved  They  return^  that  Sir  James  Smithy  on  the 
^tho.iyfoiitie,  thirteenth  February^  1688,  was  one  of  the  auiermen  of  the  city  of 
London^  to  th.it  place  and  office,  according  tt>  the  cuftom  of  the  £ud 
city,  before  that  time  duly  eledled  and  preferred ;  and  from  the  £ud 
thirteenth  February,  1680,  to  the  firft  of  Auguft  following,  remained 
one  of  the  aldermen :  that  at  the  time  of  making  the  a£^,  for  abro* 
gating  the  oaths,  &c«  [a)  and  continually  afterwards  be  had  and 
wenttpafTed  after  enjoyed  the  faid  offidc  till  the  firft  of  Auguft :  that  at  *  any  time 
fach  judgment  ^^^^^  ^^  jv^jj  fi^  of  Auguft  1689,  he  did  not  take  the  oaths  by  the 
(aid  a£l  prefcribed ;  but  to  take  them  before  the  faid  firft  of  Auguft 
he  did  altogether  ne^eft ;  whereby,  bv  virtue  of  the  faid  ad,  the 
faid  office  became  voidj  and  that  the  (aid  James  Smith  at  any  time 
after  the  ncgleft,  was  never  eleSed  into  the  office  of  one  of  the  al- 
•<  to  take  certain  dermen ;  and  therefore  they  cannot  reftore  him« 

**  oatha  within  a 

<«rimited  time,        giR  RoBERT  Sawyer  argued  agaihft  the  return)  that  the  num- 

*'  offitt'ind^**  rftfWKx  is  not  to  be  reftorcd  to  the  place  he  enjoyed  in  1688 ;  but  to 

«<  emiAoyment  the  office  he  enjoyed  according  to  the  cuftom  of  the  city,  before  the 

«  fliail  be  void,"  judgment  in  the  quo  warranto,  {b)     The  aft  for  reftoring  the  city 

*°  *^*7on  fo  *  franchifes  is,  that  he  take  the  oath  the  next  term  after  his  reftitution) 

^^r\nxo  tiie  by  that  aft  all  officers  are  reftored.  {c) 

king*s  hands 

forfeit*  hit  office  by  negleAing  to  take  the  oaths  within  the  time.         ■"      S.  C.  Pcft»  174.     S.  C.  4  Mod. 

51.  S.  C.  Carth.117.   S.  C.  Skin.  293.  310.   S.  C.  Holt.  x68.  310.  S.  C.  iz  Mod.  17.    i  Bac  Abr.  516^ 

•  £  264  ] 


or  render  the 
lubfequent  adi 
of  the  memben 
of  the  corpora- 
tionvoidj  and 
therefore  if  an 
mOt  of  parlia* 


and  feiaure, 
order  <<  that 
«*  c?eiy  perfon 
•*  then  having 
*<  any  office  or 
^<  employment 


(a)  By  1  Will.  &  Maty,  fclT.  i.  c  8, 
f.  6.  it  is  enadedf  **  that  if  any  perfon 
^*  «6w  having  any  ofTice  or  employment 
«  civil  or  military,  fhiP  ncglca  or  lefufc  to 
«  take  the  faid  o«ths  befoie  i  Auguft  1 689, 
«  or  looner  if  required  by  the  prity  council^ 
«  I  he  faid  office  and  employment  of  every 
^  perfon  fo  negleding  or  refufing  fliall  be 
<*  void." 

{h)  This  information  was  brought  in  the 
53  Car.  a ;  and  in  Trinity  Termi  34  *  35 
Car.  %.  judgment  was  given  for  the  king 
that  the  corporation  was  diffdved^  and  the 
franchiie  be  feiz^  in  the  king's  hands, 
ft  Show.  263  to  279.  3  Sutc  Trials,  54^ 
to  630.  6  State  Trials,  appendix,  page  16. 
but  the  judgment  was  never  recorded. 
1  Bac.  Abr.  510.  notis.  King  Charles  the 
fecond  granted  new  charters  \  but  ot  the 
6  Oaober  1688,  James  the  fecond  re- 
ftored the  charter  to  the  metropolis,  ac- 
C'udingto  the  ancient  confticutioa.  3  Sute 
Tfials,  6x8.  aad  by  Ui«  ftatuteft  WiiL  Hr 


Kfjryi  feflf.  t.  c.  8.  <'the  faid  jadgncsitand 
'<  all  and  every  other  judgment  given  or  re- 
<<  corded  for  feising  the  libertiet,  &c  of 
^  L«ndoH  is  reverfed,  annulled,  and  made 
**  void^  and  the  liberfies  rcgranted  to 
••  the  members  of  the  corporation."  And 
in  the  cafe  of  NcwRng  *v.  Ftamch^  Eafter 
Term»  29  Geo.  3.  it  is  he*.d  that  the  pm- 
clam«tion  of  James  the  fecond  for  reftoring 
corporations  to  their  ancient  cbartm  ope> 
rates,  when  accepted^  as  a  grant  of  revival 
to  fach  of  the  old  corporations  as  had  far- 
rendered  their  corporate  franchifea  to 
Charles  the  Second,  who  had  granted  »rm 
cbartert,  and  overturns  fuch  new  charter»t 
3  Term  Rep,  189.  Sec  alio  Reav.  Amery. 
(f )  By  2  Will.  &  Mary,  c.  8.  il  la. 
^  that  all  perfons  fo  to  be  reftoied  atrd  coot- 
"  noed  (hall  take  the  oaiha  appointed  by  1 
«  >yill.  te  Mary,  feff.  1. 1  8*.  xhftnacnnwi 
*•  after  fucb  rtfiitutlon^  under  the  peaalti«f 
**  forfeitures,  difabilities,  and  incapacitiet 
*<  m  the  £iid  tSt  provided  asd  appoinicd.** 
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*    Sir  Francis  Pemberton^  ex  eadtm  parte.    There  are  three        J^^nq 
things  of  confideration.  First,  the  a&  for  abrogating  the  oaths.       mayoi 
Secondly,  the  city  ad.    Thirdly,  die  return  to  this  mandamus,    ov  Lomdov* 
First,  the  zB,  for  abrogating  the  oaths  requires  no  body  to  take  the 
oath,  but  thofe  that  then  were  in  pofieffion  of  their  office,  or  (hould 
be  admitted  to  an  office)  one  of  the  claufes  is  <^  in  a£hial  pofieffion 
of  an  office,''  die  other  is  ^  fuch  as  fhould  be  admitted.''    If  a  man 
had  an  office  in  fdjfeffion^  and  another  a  right  to  it  in  reverfion^  and 
did  not  take  the  oaths,  he  only  loft  that  office,  which  ne  was  in 
pofieffion  of.  There  was  a  judgment  in  a  quo  warranto^  in  the  diirty^ 
Aftii  year  of  Charles  the  fecond  whereby  all  the  privileges  of  the 
city  were  taken  away«    Now  Sir  James  Smith  was  duly  ele£led 
when  the  corporation  was  in  being;  for  it  appears  by  the  return^ 
that  he  was  ante  tunc  debiti  ele£ius  according  to  the  cuftom  of  the 
city,  fo  that  muft  be  before  the  judgment^  for  he  could  not  be  duly 
chofen  according  to  the  cuftom  after  the  judgment.    By  the  judg^ 
ment  in  the  quo  warranto  Sir  James  Smith  c&ikd  to  be  an  aldermans 
,for  die  corporation  was  diflblved ;  and  a  man  cannot  be  an  alder* 
man  of  a  corporation  that  has  not  a  being :  after  this  judgment  there 
were  new  charters  granted,  as  appears  by  the  city  adl.    It  appears 
that  he  was  an  alderman  by  the  charter  of  King  James,  for  it  i% 
.'laid  in  the  return,  that  he  was  an  alderman  from  thirteendi  February 
1688,  to  die  ilrft  of  Auguft  1689.     The  reverfal  reftores  all  the 
officers  as  they  were  when  the  Judgment  was  given ;  by  the  reverlal 
all  the  aldermen  were  reftoredf  that  were  living,  {d)    There  is  a 
particular  time  given  by  this  zA  of  reverial  [e)  for  taking  the  oaths 
by  diofe  that  were  reftored :  viz.  that  all  who  were  reftored  ihould 
take  the  oaths  the  nej^t  term  after  that  a£t  of  parliament,  and  that    * 
was  in  Trinity  Term  that  year.    Now,  having  premifed  diis.  Sir  f     •  [  465  J 
Janus  Smith  was  an  alderman  duly  eledled  before  the  judgment',  by 
the  judgment  he  ceafed  to  be  an  alderman;  and  afterwards,  upoa 
an  incorporation  by  Charles  the  fecond,  he  was  made  an  alderman 
again,  and  remained  fo  till  the  firft  of  Auguft.     By  the  zA  for 
abrogating  the  oaths,  he  was  obliged  under  the  penalty  of  the  lofs  of 
his  office,  which  he  held,  to  take  the  oaths  by  the  nrft  of  Auguft. 
Then  the  city  zSt  of  reverfal  reftores  him  to  the  office,  which  he 
had  at  the  time  of  the  judgment,  and  there  is  nothing  that  hinders 
htm  from  being  reftored :  die  reafon  which  they  give  in  the  return 
is,  that  being  an  alderman,  he  did  not  take  the  oaths :  this  is  up 
reafon ;  for  though  it  (hould  be  granted  that  it  is  a  forfeitures^  it  is 
only  of  that  which  he  then  had ;  it  is  under  forfeiture  of  fuch  office, 
ana  diat  muft  be  intended,  the  office  which  required  him  to  take  the 
oaths:  you  will  not  extend  it  further  than  diat  which  he  had  in 
annual  pofieffion :  he  was  not  obliged  to  take  the  oaths  in  refped  of 
his  office  under  the  firft  corporation;  he  had  no  fuch  office;  he  had 


(J)  Sec  the  cafe  of  Newling  v.  Pran-      poft,  174. 
€if»  I  Term  Rep.  189.  wi  note  (a)  S.  C.  (r)  a  Will  *  M*rj,^%.t  i^. 

Voir,  I.  K  neither 
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KtM*  noAajwin  re  nac  jus  ad  ran:  (appcHt  he  had  flood  as  he  did 
M  \o%  *u^^  ^t  dd  corporadon^  and  had  no  new  oflke,  I  think  no  body 
•^  Loiiooif.  will  tkj  he  was  c^liged  to  take  die  oaths  at  all :  die  objeAion,  that 
the  ei|;hth  paragraph  excepts  him,  I  anfwer;  diat  Sir  yames 
Smtb  is  not  at  aS  widitn  this  paragraph,  and  if  the  firft  datife  did 
fiot  extend  to  him,  (for  he  needed  no  confirmation)  then  the  ex^ 
ccotion  doth  not  extend  to  him  i  by  the  body  of  the  ad  he  is 
tenored,  and  he  flood  in  no  need  of  confirmation :  the  confirming 
daufe  was  defigned  for  diofe  who  had  bought  their  places,  and  to 
confirm  thcfe  prefent  officers,  thofe  diat  were  old  ones  were  rtftwri^ 
told  thofe  that  were  new  ones  were  ctnfirmid*  The  office  of 
alderman  could  not  befurrendered  during  the  force  of  the  jud^menti 
for  there  was  no  fuch  office  in  being :  this  exception  can  reach 
only  to  diofe  that  were  confirmed,  which  were  thofe  that  went 
fix)bi  hand  to  hand.  Suppofe  this  claufe  be  taken  to  cooiprehcnd 
all.  Sir  James  Smith  had  nothing  whereby  to  difeUe  himfelf  firam 
being  reftored,  and  if  he  were  not  diiabled,  he  is  reflored ;  in  rieour 
iie  hath  forfeited  the  office  which  he  had,  but  fliall  the  not  taking 
the  oaths  difid>Ie  him  from  taking  a  new  office. 

SoMERs  Solicitor  General.  There  is  a  great  difference  between 
ft  right  to  the  polleffion,  and  a  right  in  reverfion )  the  claufe  of 
conlmnation  feems  to  qualify  the  force  of  the  firft  reverial.  Sir 
yames  Smith  was  excepted,  and  fo  removed-^In  truth  Mr.  Soli** 
CITOR  was  unprepared,  and  fo  made  little  anfwer. 

♦  [  a66  ]  •  Holt  Cbirf  Juftice.  I  muft  own,  diat  when  laft  (^ke  to,  I 
did  not  underfland  this  cafe,  nor  what  was  intended  in  the  argu* 
tfient;  but  it  now  appears  to  have  weight  in  it.  By  the  ad  of 
reverfal,  we  are  to  take  notice  that  there  was  a  judp^nent,  and 
therefore  that  tiiey  were  deprived  of  all  their  liberties  by  fuch 
Judgment:  you  qo  not,  Mr.  Solicitor,  anfwer  the  writ,  for 
that  is  to  be  reflored  to  a  legal  aldermanfhip,  chofen  by  cuftom. 
Now  that  he  could  not  have  the  thirteenth  February  1688 ;  he 
had  no  right  to  an  a£^ion.  The  mayor,  commonalty,  and  citizens 
had  a  rights  but  Sir  James  Smith  had  no  right,  he  could  bring  nto 
adioh:  an  aldbrman  is  an  officer  within  the  confirming  claufe,  but: 
that  doth  not  reach  this  cafe.  (/) 

(/)S«S.C.|«^»7% 


fiobfa^ 


Trinity  Term,  3  William  and  Mary,  in  B.  R. 
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Hobbs,  qui  tarn,  &c.  againji  Young. 
Hilary  Term^  I  £^  2  fP^lL  and  Mary^  Roll  izg, 
•  See  this  cafe  ante^  page  241. 
^HE  Court  nov/  feriattm  delivered  their  opinions. 


Cafe  165* 


If  t  mercbant 
hire  doth- 
workers  and 
dyers  for  the 
fole  parpofe  of 
manufaduring 


Eyres  Jujiice  for  the  plaintifF,    That  Ais  is  a  fetring  up  and 
exercifing  of  a  trade  within  the  ftatute;  which  he  took  to  be  a 
politic  law  for  the  accuftoming  men  to  labour  and  induflry  in  their  •nd  dying  wooU 
youth.     At  common  law  every  man  might  have  exercifed   what  Ix'pvt  abroad  i 
trade  he  pleafed:  whether  a  private  cuftom  for  exerciiing  a  trade  the  way  of trad^^ 


be  taken  away  by  this  ftatute,  hath  been  a  queftion;  but  I  confeis  he  is  ruble  to  1 
the  better  opmion  feems  to  be  that  it  is  not.     Cro.  Car.  347.  516.  e^^^".^/ 
I  Saund. /^ii.  2  Bulfi,  191.     Here  the  ad  is  negative,  and  in  the  forufingthV 
general,  and  reaches  to  all :  the  trade  of  a  cloth- worker  is  exercifed  tnAtofachthu^ 
in  the  defendant's  houfe,   and  rauft  be  exercifed  by  fome  body;  "^''^'IJlcft^ 
and  the  exercife  of  it  by  journevmen  and  mafter  workmen,  or  an  that  tab;  al* 
overfeer  for  hire,  is  not  an  exercife  of  it  by  them,  but  by  him  that  t^<>ugh  be  keept 
employs  them;    he  provided  them  materials  and  took,  and  paid  "Jj^^yu*" 
them  wages:  bylaw  he  is  efteemed  the  trader  who  is  to  run  the  lofs  mamifaaur^ 
and  hazard ;  the  whole  managery  was  to  be  for  his  profit^  and  the  ^  ^l  ^e 
workmen  were  to  have  no  advantage  but  their  wages.    The  widow  {^7© 'eT**  't 
of  a  tradefman  cannot  ufe  her  hufband's  trade  unlefs  fbe  is  impowered  hav^e^^ed're- 
by  fome  cuftom,  or  has  really  ferved  as  an  apprentice.    Noy.  5  Hutt,  K«l*f  appren- 
132.   Palm.  172.  393.  528.  {fee  Rolls  v.  Sholey^  all  the  arguments  ;  '^^f  ^^?ve'''^'' 
and  quare  in  that  cafe :  fuppole  that  ufing  an  apprentice  in  a  trade,  trades  l^for  it 
was  an  exercife  of  the  trade. )     I  do  agree  that  the  private  exercife  '*  ^^^  mcrchaat 
of  a  trade  for  the  ufe  of  a  man*s  family  is  not  prohibited,  it  is  only  a  ^^J  *•"  ^ 
private  fervice,  but  if  not  confined  to  the  ufe  of  his  family,  it  is 
within  the  ftatute,  8  Co.  130.  Hob.  211.  11  Cb.  54.     As  to  his  ex- 
porting the  cloth,  he   is  not  indicted  for  ufing   the   trade  of  a 
merchant;    the  exercife  of  making  and  working   ♦  cloth  is  the 
offence;  and  the  exporting  of  it  afterwards  cannot  purge  that  offence. 
And  fo  he  concluded  for  the  plaintiff. 


S.C.  Ante,  SAO 
S.C.  aSalk* 

6x0. 

S.  C.  3  Mod. 

3»3- 

S.  C.  Comb. 

170. 

S.C.Carth.iCs. 

S.CHolt.66. 

8  Co. 130. 

2  RoU  Rcp.39i» 


Gregory  "Jnjlice  ad  idem.    The  buying  of  clodi,  and  the  (etting 
of  workmen  at  work  in  his  houfe,  is  the  exercife  of  the  trade,     it 
was  ali  for  his  advantage ;  it  is  the  mafter  driving  of  a  trade  by  the  P^^™*  39^< 
hands  of  a  fervant ;  the  overfeer  and  mafter  workman  is  as  much  his  cri  Eij^*« 
fervant  as  any  other.     A  man  may  ufe  a  trade  by  another's  hands,  as  Crt  CaT  517! 
in  X  Jac.  i.  c.  22*  is  implied,  when  it  is  faid,  ^  that  if  any  man  by  ^  ^^^'  303. 
«  himfelf,  or  by  any  other,  &c."     And  that  fliews  it  was  their  ^Mod"*"  '*' 
fenfe  it  might  "be  n^anaged  by  others.    In  cafe  of  a  gol'dfrnith,  1  SaiiJ  611. 
though  he  never  works  at  it,  yet  his  felling  makes  him  an  ufer  of  ^U* 

a  Burr.  1053.  4 Burr.  2449.    3  Ba«.  Abr.  y 3.  ^ Com.  Dig. ."Trade"  ("0.5.) 

*  [  aS;  ] 
Ri  that 
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HoBit       that  trade,  1  Bulft.  iSt.    The  dcAgn  of  this  ftatute  was  to  eivr 

Vvv'iio*      courage  them  who  had  been  s^)prentices.    Thefe  goods  are  boughf 

by  him  to  merchandize  withal,  not  for  die  tife  of  his  family.    It  is 

not  like  the  undertaking  to  build  an  houfe,  aiid  employing  tradefineo 

for  that  purpofe  |  that  \\  not  within  the  ftatute* 

DoLBiN  Juftice  for  the  defendant  He  is  not  mthin  the  words 
of  the  ftatute :  the  trade  of  a  cloth-worker  is  a  manual  occupation^ 
for  he  runs  no  hazard,  he  incurs  no  lofs,  he  neither  buys  nor  felk^ 
he  is  only  paid  for  drefling  the  cloth,  and  fo  he  Is  here :  the  fbafter 
workman  is  the  man  that  exercifes  the  trade.  If  he  had  employed 
thefe  workmen  for  die  working  and  dr^ffing  of  dodi  for  other  men9 
it  might  have  been  fomewhat,  but  diefe  journeymen  here  have  dieir 
hire  for  working  the  defendant's  own  cbth :  m  the  other  caie  it  is^ 
but  an  handicraft,  for  hire,  and  here  they  have  it :  he  employs  clothe 
workers  bred  apprentices,  and  gives  them  good  wages,  and  uiey  have 
no  more  than  if  they  had  worked  in  their  own  houfes.  It  is  the  in« 
tereft  of  die  clothworkers  only  to  work  for  hire,  and  he  is  not  con*^ 
cerned  for  any  thing  elfe:  the  merchant  is  concerned  for  the  benefit 
and  honour  of  die  commodity ;  it  is  no  damage  to  private  labouring 
pcrfons  J  and  is  for  the  companies  intereft :  it  no  ways  iniuences  or 
«ffcds  me  at  all. 

Holt  Chief  Jufiice  for  the  plaintiff*  He  dodi  exerciie  the 
trade  of  a  dothworker;  he  employs  men  only  as  journeymen,  and 
not  as  principal  workmen  in  die  trade  \  the  mailer  workman  is 
employed  only  as  a  fervant :  then  the  queftionis,  whether  it  be-lawful 
for  a  merchant  to  manufau^ure  his  own  commodity:  now  he  that 
uies  one  trade  caimot  ufe  the  trade  of  another  for  or  about  the  com- 
modity ufed  in  his  own  trade  $  a  coachmaker  cannot  make  the 
Wheels  for  his  own  coaches;  a  whed-right  cannot  ufe  the  trade  of  a 
finith*  Here  the  defendant  hath  the  lame  profit  as  if  he  worked 
•  {  26^  ]  himfelf ;  he  receives  ♦  a  benefit  and  allowance  from  the  party  to 
whom  he  fells  the  commodity;  he  doth  receive  the  gain  belonging 
*•  to  another  trade.    Ni^  133.    HunUn  v.  Moarcy  there  it  was  ad- 

judged for  the  defendant,  becaufe  the  dying  was  a  part  of  the  fdt- 
maker's  trade,  and  fo  ufed  andendy.  A  cemb^maker  was  fued  for 
exercifing  the  trade  of  an  horner :  the  proof  was,  dut  he  preft  horns 
to  make  them  fit  for  combs ;  and  yet  held,  that  he  did  exercife  the 
trade  of  an  horner.  If  the  defendant,  being  a  merchant,  had 
wrought  his  own  dodi,  he  woukl  have  been  within  it;  and  then 
bis  employing  journeymen,  is  the  fam<  thing;  for  the  JQumeymaa 
is  not  the  tradefman,  and  therefore  he  that  employs  him*  muft  be  fo : 
^  be  recdves  the  profit;  though  he  be  not  p^d  by  another  in  parti- 

B*ich  qyfum  ^"^^  ^°^  *'*>  J^^  ^^  receives  die  profits, and  runs  all  the  hazard|  di« 
Turner,  4  Bttrr.  Workmen  have  but  their  hire  agreed  upon^  The  words  of  die 
ftatute  are  not  confined  to  perfonal  handicrafts  2  the  vi^rds  are  « /k- 
«*  ting  upy**  and  that  may  be  by  others,  without  working  in  it  a 
man's  fdf.  The  contrary  opinion  would  difoourage  many  who 
have  great  fiimilies ;  for  tbev  could  not  have  that  pro£t,  as  if  dhej 
HA  the  work  themlelves  ior  the  common  rates,  te»    Suppofe 


!rnnity  Term,  '3  William  and  Mary,  in  B.  R.  i4f> 

Merchant  Aat  would  tranfport  fhoes,  and  he  fhould  buy  leather;-      Ho«*« 
and  employ  journeymen  to  make  them;  this  man  certainly  ufes  the-     YaTu^ 
trade  of  a  (hoe-maker,  though  the  (hoes  were  never  fold  here,  but. 
tranfported:  the  Intendment  of  law  is,  that  he  hath  no  Ikill  j  apd 
confequendy  the  end  of  the  ftatut^  is  avoided. 

Judgment  for  the  plaintiff, 

Newton  againji  Trigg,  Cafe  166. 

$ee  this  Caftj  ante^  page  96* 
*T^  H  E  CovKT  feriatim  now  delivered  their  opinions.  iln  Inn-keepar 

11  not  within 

Eyrss  yu/lici  for  the  plaintiiF.    The  queftion  is,  if  an  inn-keeper  '^  ftatuuf  of  * 
may  be  a  bankrupt  ?  I  am  of  opinion,  that  neither  of  thefe  matters,  '^'^"P^* 
nor  altogedier,  can'make  him  a  bankrupt ;  as  to  the  fhare  in  the  S.  C  Ante,  96, 
flup,  that  is  nothing  i  though  it  be  found  that  he  had  a  (lock  to  ^;^' '  ^^^' 
trade  with  in  potential  yet  if  not  fo  in  &£t,  it  will  not  make  him  a  s!c!}Lef.|09r 
bankrupt,  Sid.  411.     Cr0.  Car.  282.     9eing  a  merchant,  and  S.C.Ctrth. 
givine  over  his  trade  before  the  debts  coDtra6):ed,  will  escempt  him  sj?'comb.x8i. 
out  of  the  ftatute,  much  more  if  he  had  only  a  ftock,  and  never  did  s.c.  Salk.  109; 
trade  at  ail.   Then  for  his  being  an  inn-keeper,  and  buying  all  that  March.  35. 
he  vends  in  his  hoyfe.  Inns  are  of  neceffityj  thckceper  is  chargeable  3  Stit  46.^3'.' 
to  die  public,  and  compellable  to  lodge  all  comers,  2  RoUs  Rep.  345.  12  MoI  159! ' 
he  cannot  refufe  whom  he  pleafes,  Hutt.  1 00.  The  cafe  in  2  Roils  Jbr.  i  ^^  i^r*  *^« 
84.  •  I  think  good  law.  Inn-keepers  are  compellable  by  the  conftable  *  g^  ^'^ 
to  lodge  ftrangers ;  they  may  detain  the  perfons  of  the  guefts  who  %  Ld.Rty.85t,' 
eat,  or  the  horfe  vi^ich  eats,  till  payment :  (a)  they  are  compellable 
to  keep  THE  ASSIZE  i  and  to  prevent  tipUngi  and  the  ftatutes  ^ainft  ^  [  26^  3 
tipiing  extend  to  inn-keepers  :  an  inn  is  but  a  great  ale-houfe.  (h\ 
They  do  not  deal  upon  cmtraits  as  others  do ;  they  only  make  bills, 
in  which  they  cannot  fet  unreafonable  rates ;  if  they  do,  they  are 
indidable  for  extortion,  which  other  feUers  are  not,  Thoueh  an  inn-ii 
keeper  buy  by  contract,  yet  he  is  no  tradtr^  if  be  do  not  fell  hy  con<« 
too. :  be  bujfs  only  for  particular  purpofes,  and  deals  but  with  particular 
perfons.    AfutUr  to  an  arrni^  or  a  Jieward  to  an  inn  ei  courts  can-« 
not  be  bankrupt,  becaufe  they  buy  only  for  particular  purpofes ; 
ever  fmce  the  Ibutute,  after  fo  long  a  traa  of  time,  which  was  fron\ 
13   1Dl\%.   no   inn-keeper  was  ever   endeavoured  to  be  brouj^t 
within  the  fbtutes,  unlets  once  in  Criffs  cafe,  {c.)   Thefe  commif* 
fions  are  not  to  be  encouraged,  though  defigned  for  good,  yet  in 
execution  are  a  grievance :  it  is  the  duty  of  judges  to  confider  tem^ 
pora  r^runtj  and  not  now  to  conftrue  inn-keepers  bankrupts,  wheni 
under  fucb  h^dfhips  by  foldicn^    And  therefore  concluded  for  tht^ 
plaintiff, 

GKXGORY7i^/r#i»/i\£mi^  That  aininnJceeper  is  no  bankrupt:  he   «<<     -^o 
that  keeps  a  boarding  fchool,  doth,  as  much  as  an.  inn-keeper,  buy  *'^ 

coaunodides,  and  vend  them  in  his  bode,  and  receives  money  for 

.  <#)  a  BiowiiL>54.  I  SiUe*  |SS.  aBac         (A)  i  Bolft.  109. 

:  R3  i.      Aeiiw 
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NswToii      them,  and  vet  he  may  refufe  whom  he  pleafes ;  which  an  inn-keep« 
7iTe«.       ^  cannot  do ;  yet  no  man  will  fay  he  is  within  the  ftatutes*    And  ib 
be  concluded  for  the  plaintiff. 

DoLBiN  Jufiice  was  abfent 

Holt  QjUf  Jujtia  of  the  iame  ojNnion.    An  inn-keeper  cannot 

be  a  bankrupt :  he  is  not  taken  notice  of  in  our  law  as  a  trader 

for  buying  and  felling,  but  as  hofpitator^  Caky's  cafe  (d)  which  de- 

fcribes  his  life  and  manner  of  living :  he  is  bound  to  provide  for 

travellers^  and  to  protedl  and  fecure  their  goods :  he  is  not  paid 

upon  the  account  of  the  intrinlick  value  of  his  provifions,  but  for 

other  reafons :  the  recompence  he  receives,  is  for  care  and  pains, 

and  for  protection  and  fecurity.     He  doth  not  buy  and  fell,  but  only 

for  this  particular  purpofe :  by  «  the  trade  of  buying  and  felling**  in 

the  ftatute,  it  muft  be  intenaed  fomewhat  of  the  (ame  nature  with 

dnat  mentioned  before,  viz.  *^  exchange  and  barter/'     Shoe-makers 

and  tanners,  do  not  fell  thje  commodities,  but  are  paid  for  their 

manufafture  (e) ;  they  only  make  the  commodity  ufeful,  and  the 

bu}dng  is  with  intent  to  make  them  fit  for  iale ;  but  the  end  of  an 

inn*keeper  in  his  buying,  is  not  to  fell,  but  only  a  part  of  the  ac* 

.  commodation  he  is  bound  to  prepare  for  his  guefts.     A  farmer  is 

"*  [  *7^  )   not  within  the  ftatute,  and  yet  there  is  not  a  farmer  in  *  England, 

but  buys  and  fells,*  and  that  neceflarily  for  the  managing  his  occupa- 

(•)  See  s  Geo.    ^^^  ^  ^  farmer.  (* )  Wherever  a  man  fells  under  a  particular  reftraint 

«.  c  30.  took*s  and  limitation,  he  is  not  a  feller  within  the  ftatutes*    Sir  Thomas 

B.  C.  46.  LittUton^i  commiffioner  of  the  navy,  though  he  bought  and  fold,  yet 

173?*^       *    becaufe  confined  to  the  bufinefs  of  the  navy,  he  was  held  noC 

within  the  ftatute.    The  cafe  of  the  gun  founders  in  the  excheouer, 

was  held  not  to  be  within  it,  becaufe  a  particular  undertaking.  Sup- 

pofe  an  inn^keeper  had  a  farm,  and  has  his  provifions  out  of  his 

ferm.    Then  in  Ortff%  cafe^  they  all  agree  him  out  of  the  flatute  ; 

which  is  ftrange,  for  he  ftill  bu})^  man's  meat,  which  is  all  one :  a 

fchoolmafter  that  ts^es  boarders,  he  buys  great  provifions,  and  gets 

feat  credit,  and  yet  he  was  never  thought  within  the  flatutcs :  and, 
think,  there  is  as  much,  or  more  reafon,  to  bring  htm  within 
them,  for  he  makes  a  contract  ad  libitum^  which  an  inn-keeper  can« 
not.  And  fo  he  concluded  for  the  plaintiff,  declaring  Dolbin 
yu/fice  to  be  of  the  fame  opinion.  (/) 

{J)  S  Co.  3SU  cafe  of  Patmin  v.  Vanghan,  x  Term  Rep^ 

{i)  Cro.  Car.  31.  46.    Hutton  44.  57a.  it  was  determined  chat  an  htwktif^ 

\f)  In  the  cafe  of  Meggot  v.  Mills,  who  fells  liquor  out  of  the  koule  to  iH 

1  Ld.  Ray.  186.    Holt  Cbuf  Jufiice  Is  cuilomers  that  apply  for  tt»  is  fubjed  t* 

made  to  fyy^  that  '*  though  an  inn-keeter  the  bankrupt  laws,  however  incoafiderable 

cannot    be  a  bankrupt,  yet  a  viffual/er  the  extent  of  fuch  dealing,  and  the  piofits 

may.**    But  in  the  cafe  of  Saonderion  ▼•  arifing  from  it,  may  be.    In  the  cafe  tt 

Rowles  4  Burr.  1064.  it  is  dctcrminca  that  Frieft  v.  Pidyeon,  t%  Geo.  3.  a  ▼iauattcr 

«  a  victualler  who  fells  liquors  in  his  houfe,  fold  out  of  his  houfe  by  retail  two  ^aUoiit 

and  only  fells  them  out  of  the  houfe  xnfmatt  of  brandy  and  five  dosen  of  win^;  the  jvry 

letail  quandties,  m  t^kry publican  dus^  is  found  him  a  bankrupt;  and  the  conitt  on 

not  an  oVytGt  of  the  bankrupt  laws  :  it  was  the  ground  that  it  waa  a  proper  fobjed 

admitted,  however,  that  if  a  viaoalkr  deal  for  the  jury  to  detanuoe^  refuM  a  aeiv 

as  a  «Mrc&Mf,  and  fell  lafge  quantities  of  trial,    i  Bro.  C.  C  177.     Bat  by  LMf 

liquor  out  of  doors,  he  would  be  a  trader  Thvrlow  chancellor,   thia  was  a  hard 

within  the  ftatute.    See  Harriien*8  cafe,  cafe.    But  fee  Baitholeaop  r.  Sbmraodt 

1  Broira  Chan.  Cafes,  178.    Aii4  ia  the  i  Term  Rep.  573.  aotis. 

4  Tbo 
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The  King  dgainfi  the  Inhabitants  of  Hornfcy,  Cafe  1 6j. 

PRESENTMENT  of  a  jufticc  of  peace,  upon  his  view,  of  a  .^?:  Whe«« 
certain  way  in  the  parifh  out  of  repair :  the  defendant  travcrfes  I^Ji^*  ^^, 
it  generally  ncn  xulfabiUs.    The  jury  finds  a  fpecial  verdid,  that  it  h^hway  upoo 
was  no  coounon  highway,  but  tbiat  it  was  out  of  repair.  l»»  ▼>««  to  bt 

•^         -  outofnpairt 

M^i.^  Parnel  for  the  parifh  argued,  that  this  being  found  to  be  ^"*^?^'**a^ 
tK)  highway,  nudces  it  to  be  a  void  prefentment,  becaufe  it  is  a  li-  latTpkad  iK^ 
mited  juriidi^on,  Jones  355*     Then  fuppofing  it  were  an  indi^-  itis in  icpair. or 
ment,  yet  this  mignt  be  given  in  evidence  upon  not  guilty  \  and  maytraverfcth*. 
cited  lO  Hin*  6.  i6,  in  trefpafs  for  breaking  and  entering  a  warren;  "°'*-'^"'^* 
"  no  warren'*  is  an  ill  plea,  becaufe  it  amounts  to  the  general  f-^-^*****'- 
^^^  S.C.4Mod.38t 

Holt  Chief  JuJiUe.  You  may  traverfe,  but  that  is  only  by  virtue  ^»^ '° 
•f  a  particular  claufe  in  the  ftatute;  but  the  queftion  is,  if  when  s.  CiiMod. 
you  plead  mt  guilty^  you  do  not  admit  it  to  be  a  good  prefentment^  'J-    ^       , 
and  that  it  was  an  highway,    A  parifl^  who  is  to  repair  of  common  s'  c'cartji?^ 
right,  cannot  plead  ^  nvt  guilty^^  and  ^ive  in  evidence,  that  anodier  2x2.' 
ought  to  repair,  but  they  muft  plead  it  fpeciatty  \  for  on  not  guilty^  r  ^  '  ^^^ 
you  ihall  not  throw  it  off  on  another ;  as  was  held  by  Halss  C*/^    ^*  ^^ 
y^icfy  in  the  caji  of  ieatber^lam  (^a)y  but  if  a  particular  peribn  be        ^ 
indified  for  not  repairing  where  he  is  bound  thereto  ratione  tenure 
diere,  upon  not  guiltyj  he  may  give  any  thing  in  evidence:  upon 
en  indi&nunt  of  a  parifh  for  an  highway,  if  found  not  an  highway, 
it  is  •*  Tiot  guilty^*  as  in  the  cafe  ofiiamffieadiox  Qreen^lane;  but  m 
cafe  of  a  prefentmenty  it  ^oes  in  avQidance  of  the  juflices  jurifdi£tion» 
wUch  this  plea  doth  *  admit. 

Eyres  yu/licey  it  is  part  of  his  prefentment,  that  they  ought  to 
repair,  and  then  furely  they  may  |ive  it  in  evU^ce  a$  a  difcharge, 
Adjomatur.  (A) 

(«1  S«p  4  Burr.  251Q.   YATEft  and  that  tlie  defendant  m^  trverfe^    Ab<L'^ 

Aston  Jm/Hea^  are  made  to  fay,  they  are  Rea  v.  Juftices  of  Wiltfliire,  Trin.  4  Geob 

^  fatiiM  with  the  impevieA  report  of  3.  the  Court  granted  a  mandamus  com« 

tbis  caiSsy  1  Vent  ^$6^     1  Mod.  iii.  mandtng  the  juftice  to.  receive  a  ^tursi 

Freem.  cxr.  and  3  Keb.  ^01.  and  could  traverfe  to  a  prefentment  made  by  f  jufticc 

oot  think  that  Hale  Chief  Juftice  had  of  the  peactr^  upon  view»  that  a  highway 

iaid  ipdiat  be  is  there  repteiented  to  have  wat  out  of  repair,  3  Burr.  153.    See  alii 

^^'  lHawfc.P.Q.ch.76.  &exv.WeftonPai. 

W  It  is  not  faid  in  any  of  the-repor^  yard,  4  B.urr.  ^$07.  Rex  v.  Great  Brou^h- 

«f  this  cafe,  what  judgment  was  given,  ex-  tony  5  Buri;.  1700.    Cowp,  648.    3  Term 

f«pt  S.  €•  Poft.  2^1.  K  ordered  to  ftay,**  Rep.  %6x.  ^ad  the  ftatttti  13  Ceo.  3.  c.  Tfk 

Wt  S.  C.  4  Mod;  38.    S.  C.  Holt.  338.  f.i6. 
fi«  C,  1%  Mod.  13.  i^r^  with  thi«  itpor^ 


•  [  271 J 


ti$  BopiEiA 


ft4S' 


Trinity  Term,  3  WilKam  and  Maty,  in  B.'RT 


Cafe  x68. 


Hopkins  againfi  Pace* 


Afcplicttion  to 
a  pWa  of  muwn 

traveifc  chat  the 
Hmmentf  but 
th«t  the  wuMTp 
l8#sctatfir* 

S.C.Comb.i83. 


p  JECTMENT.  Antient  dimefne.   Plea,  that  it  is  parcel  <^ 
fuch  a  manor,  which  is  ancUnt  demefne^  &c.     Replication,  that' 
die  tenements  in  the  declantion  are  pleadable  at  common  law, 
ABSQUB  HOC,  that  thoTe  tenements  arc  parcel  de  antique  dnmmc9.  . 
Demurrer  to  it  $  and  judgment  for  the  defendant. 

PerCurxam.  The  traverfe  is  ill}  jou  ought  to  have  traYer(ed,d)at 
the  manor  was  ancUnt  demefm^  and  that  (hall  be  tried  by  Dompiay 
Book ;  or  elfe  you  ought  to  nave  traverfed,  diat  thofe  tenements  were 
bdd  of  that  manor. 


Cafe  16 Q.  Burdon  againji  Burdon. 

loJMo^ytihe  p^RROR  on  a  judgment  in  dower  inDurham;  where  after  im*  * 
iteld*""  d^uiner         parlance,  the  defendant  pleaded  «  dninue  of  charters,"  and  d&. 

ofcharten*' af.  murrer,  and  judgment  for  the  plaintiff  thereon,  and  that  judgment 

ter  imparitncc  now  affirmed  here  per  Curiam. 

B.C.Comh.iS3. 

S«  C.  1  Saik.  a js*   Moor  Si.    Raftal  114.   Hoh.  199.    Co.  Lit.  39.    i  Term  Kep.  278. 


Cafe  170. 


Edwards  agamft  Thompibn. 


•  [  a7a  ] 

Evidence  on  af- 
lumpfit  iM/rs 

iT^IUpfes.  ^''f^*  ^^^'  ^^^^  *  ^y»  *^^'  **^i"  evidence  you  need  not  Ihew  die 
^*       original :  fo  in  a  pUne  admintfiravit^  where  the  date  is  mentioned 
upon  record,  there  you  need  not  fliew  it  in  evidence),  though  it  were 
pnly  by  way  of  viz. 


wis  held. 
hrevis 


Tbe 


Tnafty  Term,  3  AVilliain  and  Maiy,  in  B.  H.  a^y 


The  King  agatnftHzyes.  -      Cafe  171., 

INDICTMENT  for  a  forccable  cntiy,  and  diffcizing  of  J.  S.  'Tbtwon!,  u^ 
^  of  a  cert^  tenement,  adtunc  it  adhuc  libenm  tinementum  iffiui  J^jf^^jJjJJ?^ 
J.  S.    Exception  taken,  becaufe  not  (aid,  in  mention  of  the  jurors,  anHiot  neceflaif 
to  be  charged  ad^  &r.  pro  corpor€  (omiiatus^  and  HELD,  it  need  not  in  «  particuUr 
•n  a  particular  inquifition.  inquifitTon. 

*  ^     ,  I  Sid.  140. 

6  Mod.  95.  itb.    %  Ha^^k.  P.  C.  ^ 

Then  urged  to  be  repugnant  \  for  it  could  not  be  his  freehold  after  yorcetbleoitiir 
a  diffeifin,  for  then  the  diffeifor  was  feifed,  2nd  no  precipe  could  be  A^flwSiarf 
brought  againft  the  dtfieifee,  AUen  52.  pacifice  intravit  ^  vi  et  ar*  adtuae  itaJbm 
mis  dineijfvity  held  void  and  repugnant.    Held,  per  Curiam,  ill.      nhmm  senmm^ 

ttoHf  U  repug. 

nant — Cro.  Jac.  2tJ^  639.    Cro.  £lis.  754*    Palo*  177,    ^  Roll.  Abr.  So.    1  Hawk.  P.  C 

#.  64*  f.  39* 


Phelps  againfi  Akock.  Cafe  172^ 

TVEBT  on  a  bond  of  fiibmiffion.    The  award  was  to  give  ^  a  Axdeafetotbs 
^^  general  rcleafe,  &c/'  >  tin^ofrhefuk- 

^  mimoofisa 

And  held  £ood,  though  not  laid  «  of  all  adions  to  the  rime  of  J^  ^^'"*" 
the  fubmiffion ;"  aJJ^^'^of  idetfe 

For  PER  Curiam  a  releafe  of  all»  totherimeof  thefubmii&on,  ?Keb.i5^ 
is  a  good  performance.  Cro.  ehs.  S6t. 

®        '^  a  Roll.  Re^  a. 

3Lev.  iSS.    3  Mod.  164.   Lutw.  545.    6  Mod.  33.     10  Mod.  201.     ki  Mod.  116.     t  Ld.  Ray.  415. 
Std»  R^y-  964.    %  BU  Rep.  1 1 17.     1  Burr.  977.  aad  fte  Kyd't  Law  of  Awards,  p^gc  i^  to  i6J^ 


The 


«50  Trinity  Term,  3  William  &  Mary*  in  B.  R. 


Cafe  173.  ^  The  King  againft  tbi  Mayor  of  Chichcfter. 

•  [  ^73  ] 

A  clerical  mif-  Vf  ANDAMUS  to  reftore  R.  Farrington  in  beum  ei  of^ 

take  in  the  re-  ^^  Sdum  unius  c§mmun*  ccincUii  ac  un*  alderman*  civitaf  Gcefier* 

turntoaaMa-  ^  -^ 

^^dS^Ifttt         ^^  ^*""  *^  Tcturncd,  that  Farrinotok  nrnfuit  ekiiufy  a 

Se^tenn  in  fitftdui  in  lecum  it  officium  uniui  cmmunis  cMciUi  ac  un*  ^iifrman^ 

vhkhtheretiira  civitaf  Gctftf^* 
vat  made. 

1  Sail^.  50.  This  term  I  moved  to  amend  the  return,  becauib  they  aver  (eve* 

Dougi.  114.  ral  offices,  and  he  might  be  cbofen  to  the  one,  and  not  to  die  otfacr^ 

i%nD^Ra.  "*^  therefore  prayed  to  add  **  vil  aSquem  m^i**  it  being  only  a 

7^1-  miftake  of  the  clerk  of  the  Crown  Office,  hi$  inflru^oas  bein^ 

n  Term  Rep.  aeneral.    • 

Aa4  it  lyaa  a(;cwUtigly  ameod^ 


Midiaclmil 


♦  Michaelmas  Term^  •[^74! 

The  Third  of  William  and  Mary, 

I  N 

THE    K  I  N  G's    BENCH. 


Sir  John  Holt,  Knt.  Chief  Jujiice. 

5/r  William  DoLBEN,  A>r/.    7 

Sir  William  Gregory,  Knt\  Jujiices. 

Sir  Giles  Eyres,  Knt.  J 

Sir  George  Treby,  Knt.  Attorney  General. 

Sir  John  Somers,  Knt.  Solicitor  General. 


M 


The  King  againfi  the  Mayor  4/ London.  Cafe  174* 

AND  AM  US  profecuted  againft  the  Mapr  and  Alder-  Judfinaitio 


men  of  London^  by  Sir  James  Smithy  furmiling  that,  &c.  {a)    f  «• ' 

Treby  Attorney  General.   This  ad  for  abrogating  the  old,  and  JJSon  3cI!S^ 
itquiring  new  oaths,  is  an  afi  of  the  thirteenth  of  Febniary  1688 ;  diflbWe  the  cor. 
far  it  is  declared,  that  the  feffion  began  then^    Sir  James  Smith  was  pontion  itfeif. 
in  alderman  at  that  time,  and  fo  ought  to  have  taken  the  oaths.  ^  ^  ^^^    . 
In  Eafter  Term,  9  Jac.  in  the  Common  Pleas,  on  the  ai  Hen.  8.  s'.c.4Mod?52! 
c  13.  the  ftatute  of  pluralities  which  enads,  <<  that  if  any  peribn  or  per-  s.  c.  Carth. 

1x7. 
S.C.  Skin.  203.  3T0.    S.  C.  Holt.  168.  310.  8.  C  xx  Mod.  17.    Co.  Ent  527.   %  Mod.  234.  Cio.  Jac 
s6o.  Pdflk.  Si.    Stnu  59.    x  Bl.  Rep.  591.    i  Term  Rep.  575.    )  Tcfn  Rep.  so5.  930.    %  Term  Kc^ 
515.   See  the  cafe  of  Rez  ▼.  Aincry»  a  Tenn  Rep.  554* 

(«)  See  tbe  ftataacAt  sf  <lif  caft,  eatr,piige  s6s« 


a $2  Michaelmas  Term,  3  William  and  Mary,  in  B.  R, 

Kins        cc  fons  liaving  one  benefice  <with  cure  of  fouls,  being  of  the  yeariv 
I/Iayok       ^  value  of  eight  pounds^  or  above,  accept  and  take  any  other  fuch 
•r  LoNf  on.    ^  cure  of  foul,  and  be  inftituted  and  indu6ied  in  poflii^oh  o(  the 
t  A  ^  lame,  that  then  and  immediately  alter  fuch  pofieffioir'had  thereof^ 

•  •*  the  firft  benefice  (hall  be  adjudged  in  the  law  to  be  void  j"  the 
incumbent  is  deprived;  then  appeals,  dien  takes  anodier  benefice,^ 
then  the  deprivation  is  reverfed;  the  firft  is  void)  heca^fe,  feiys 
Holt,  the  fentence  was  fufpended  by  appeal,  and  ccxiiequemly  he 
was  in  ftilL  In  Lord  Cohham's  cafe^  there  was  an  attainder  \  and 
the  ad  wasy  ^  that  the  lands  (hovldff  notwithftanding,  defcend  to  his 
^  heir ;"  and  though  it  was  objeded,  that  there  could  be  no  beirt 
becai\fe  of  the  attainder,  yet  it  was  held,  ^at  ^n  ad;  of  parliai^^t 
did  ^nake  an  heir;  and  an  ad  of  parliament  breaks  through'  all 
niceties.  &ir  James  Smith  might  be  chofen  alderman  after  the 
judgment,  according  to  the  cuftom  and  ufages  of  the  city,  for  die  ad 
takes  notice  of  fuch  a  corporation  then  in  exercife :  it  takes  notice 
of  officers  chofen,  and  that  choice  muft  have  been  according  to  die 
cuftom.  The  corporation  was  not  altered  by  die  juK^ment  on  die 
quo  warranto  \  the-^prayer  of  the; replication  and  furre|oinder^  were 
quod  excludantur\  and  the  judgment  was  not  according  to  the  prayer,^ 
but  only  that  they  fhould  be;  feized  in  to  the  king's  h^nds.  There 
never  was  fuch  a  judgment  before  in  the  world ;  and  the  ad  of  pailia- 
^  I  ^75  ]  ment  calls  it  *^  illegal  and  arbitrary;^  *  it  is  contradidory  in  itielf,, 
becaufe  it  is  faid  to  be  ufurped,  and  yet  (ays  it  {h^I  be  feized  ;  that 
that  which  is  not,  and  that  which  is  illegal,  (hall  be  feized  into  die 
king's  bands.  The  old  corporation  could  never  fubfift  in  the  king's 
bands  upon  a  feizure.  I  a^ree^  that  die  liberties  of  the  city  might  be 
feized  into  the  king's  hand^  and  many  ancient  judgments  theee^are 
of  that  kind ;  but  the  fenfe  of  thefe  judgments  was  only  a  leizing  of 
the  governing  part,  and  the  putting  in  of  a  mayor  or  cu/tssy  no^ 
thereby  deftroying,  but  preferv.mg  the  corporation,  and  they  ftill  hacl 
the  iame  prefcriptionlis  before.  We  find  pTeis  in  the  HUSTiNca 
toram  cuftodi  et  aldermannis.  The  writs  of  reftitutioo  are  obferv- 
able ;  fometimes  it  is  *^  libertat*  fum.*'  and  fometimes  ^  m^g^itatJ* 
which  fignific»  the  bmt  thing :  befides,  there  never  was  any  execu-^ 
tion  of  this  judgment :  the  judgment  is  that  it  ihall  hefeizid^  and  it 
never  was ;  there  always  was  a  writ  to  execute  it.  (i)  Thete  ai^e 
writs  and  returns  of  execution,  and  nothing  was  underftood  to  hp 
done  or  altered  till  die  writ  of  execution ;  and  diat  was  one  reafoit 
why  it  was  laid  in  the  ad,  that  the  proceedings  were  illegal,  be- 
caufe that  there  was  adual  execution  without  writ.  The  defi^ol 
die  whole  ad  throughout,  was  to  ratify  all  in  peace,  and  to  confirm  all 
that  had  ccnne  in,  or  been  placed  there  upon  furxeodcr  or  removal  | 
and  Sir  Jamis  Smith  cannot  be  meant  ever  to  take  the  oadis  at  all, 
but  as  we  lay ;  for  to  iay,  that  he  is  to  take  die  oaths  tbe  neat 
term  after  his  reftitution,  is  very  odd ;  for  die  claufe  that  appoin^  all 
peribns  to  be  reftored  (0  to  t^e  the  oaths,  doth  not  include  thofif  diat 
are  confirmed.  '       \ 

(h)  6  £dw.  f  CUos*  Membr*  s.  3  Isft.  i  il    KikfU  Pkid^  ia  PwUaaeaC  iM» 

f SMIUTOH 


Midutelmiks  iTdrmj  ^  William  and  Mirjr,  in  B.  )l.  ft$  J 

-    PxMBERTON  Sifjeant,    I  did  not  exped  to  hear  any  argument  |        ^^^<» 
t>ut  ftirely  the  aft  of  parliament  recites  a  judgment  of  feiaure  of  a       MATot 
coiporadon  into  the  lung's  hands  as  forfeited.  or  Lohoq* 

Holt  Chief  Ju/lsce.  There  needs  no  writ  of  execution ;  for  in 
a  quan  impeaity  if  judgment  be  again(t  tlie  incumbent,  the  patron 
)>refents  Without  any  more  ado ;  and  then  if  the  judgment  did  not 
ieiz6  the  corporation  into  the  king's  hands,  then  what  need  of  the 
a^  of  parliament  ?  and  therefore  1  would  hear  my  brother  to  diat 
quere^  n  the  corporation  were  gone  by  this  judgment 

*  Afterwards  PsMBEnroN  Serjeant^  again.    The  queftion  is,  whe« 
ther  by  the  judgment  in  the  quo  warranto^  the  corporation  was  dif*    . 
iolved  r  A  corporation  is  an  artificial  body,  confifting  of  particular 
perfons,  as  members  conftituent  thereof,  and  like  unto  a  natural  . 
body  to  many  purpofes ;  that  which  doth  unite  them,  is  the  liberties 

and  privileees  granted  for  that  purpofe.  *Itisbuta/r<7iiri^^  grant*-    *  [  276  ] 
ed  origtnauy  to  them  by  king  or  parliament.    In  all  conteffions  of 
liberties  ana  franchifes,  there  is  a  tacit  condition  annexed  to  them; 
diat  they  ufe  them  well ;  whi^h  upon  doing  odierwife  determines 
^em:  an  abufer  forfeits  them  all.  (c)   liie  way  for  the  kingt6 
take  an  advanti^e  of  fuch  an  abufer,  is  a  quo  ivarranfOy  or  informa* 
lion  in  nature  of  it,  that  is  the  king's  writ  of  right  rliere  the(e 
abufers  are  examined,  and    then  judgment    is  either  given  for 
acquittal,  or  for  the  king.    There  are  feveral  forts  of  judgments  {d) 
^s  feizure  in  nomine  diftri^ionisy  and  there  they  remain  for  ever,  un«> 
left  they  come  and  replevy  them  the  feme  term  or  eyre.  (/)  If  there 
be  a  dtfclatTnery  then  diere  is. a  Judgment  of  oufter  for  ever.    If  he 
make  a  tide  and  judgment  be  n>r  the  king,  then  it  is  good  quod 
JeiziantuK  (/)  In  all  thefe  cafes  the  party  is  immediately  oujfed  of 
the  liberty :  "here  it  is  "  quod  capiantur  in  manus  domini  regis^*  and 
"  quod  capiantur'*  in  thefe  judgments  is  the  feme  with,^  or  tanta* 
tamount  to  "  capiunturj*  as  in  a  judgment  "  qnfid  ncuperit  verfusy^ 
we  mention  it,  we  fey  **  recuperavit  ;'*  fo  "  manus  amoveantury* 
it  is  **  amoventur**    In  RaftaWs  Entries  {g)y  it  appears  by  the 
\award,  that  the  leet  vms  prefentlv  in  the  king's  hands ;  for  he  prays 
rehabercy  et  conceditur.  [h)  Theie  other  words,  "  quod  cejfanty  &f." 
are  but  exprejjio  reruniy  dfc,  and  for  all  the  reft,  they  are  all  in- 
cluded in  tile  words  <*  quod  capiantur.**  The  Year  Book,  15  Edw. 
4.  pL  12*  fliews,  that  by  the  judgment  quod  capiuntury  the  franchifes 
are  extinS.    In  Sir  George  Reynold*s  cafe  (/)  held  by  the  very 
^ward  of  the  king,  he  is  out  of  poflefEon  immediately,  and  the  party 
in  without  any  writ :  the  difference. is,  where  a  final  judgment  upon 
«  forfeiture,  and  where  a  diftrefs  only.  Bro  **  ^0  warrantoy*  6Edw» 
2.  makes  nothing  a^ainft  us ;  and  the  cafe  iriKiley*s  Plac*  Parlianf 
l68.  was  nomine  d0ri£iionisy  and  not  a  final  judgment;  it  was  a 
feizure  only  to  give  the  bi(hop  notice  to  come  in  and  replevy  it,  and 
there  ought  to  have  been  a  proclamation  in  every  county,  an^ 

(r)  to  £dw.  4.  pi.  5.  pi.  6.  z  Inft.  a»i.  (c)  %  Edw.  3  pi.  aS,  29. 

*  id)  Riley *8  Placiu  Parliamencaria,  i68.  (f)  Yelv*  190. 

Skin.  093.  310.  %  Saund.  46.  Lutw.  86t.  (r)  Raf.  £iit.  540. 9  Co.  90^ 

ghun.  1^1%,  %  Tcna  Rep.  517.  3  Tfrm         (Z)  9  Cv.  99.  Co,  Eat.  538.  559. 

therefore 


t54  Michaelmas  Tirni^  3  WiUiam  and  Maiy>  in  B.  R* 

bv«  therefore  that  wis  itnrerieiL  I  will  agree,  that  fomedmes  diere  are 
MAT5C       ^^   ^  feifin,  where  the  things  taken  into  the  lung's   bands 

^rLMtooii.  SU'e  of  profit  to  him.  (i)  And  the  writ  is  «  it^i  fu&d  di 
^  ^oficms  rejhondent^*  which  fliews  the  reafon  of  it.  (/)  But  here 
it  IS  otherwite,  and  therefore  I  conclude,  that  the  franchife  which 
they  claim  to  be  a  corporation,  was  out  of  them,  and,  in  the  king, 
as  extind ;  for  it  is  fuch  a  franchife  as  the  king  cannot  have  bv 
way  of  ufer,  and  therefore  it  muft  be  gone,  and  aetermined ;  and  if 

*  C  *77  3  fo>  *  the  corporation  is  diffolved :  that  -"hich  ties  them  togedier  is 
their  franchife ;  take  away  that,  and  they  are  fo  many  fingle  perfons : 
ibr  the  franchife  not  only  unites  them,  but  diftinguiihes  them,  one 
as  a  major  and  anodier  as  an  aUermam^  and  the  like;  then  that 
being  gone,  none  of  them  are  fuch.  You  have  the  judgments  ia 
die  courts  here  at  Wejlminftery  that  Ae  corporation  was  diflblved, 
for  there  were  feveral  trials  at  bar  in  each  court  by  juries  of  Lmdan^ 
Which  could  not  otherwife  be.  You  have  the  judgment  of  the  par- 
liament in  this  very  a£l,  2  Will,  and  Mary,  feff.  i.  c.  8.  for  rdU« 
tution  \  for  in  the  firft  paragraph  they  fay,  that  they  were  ^  de- 
^  prived  of  their  UberiUs^**  and  v^iat  are  thefe  liberties  but  what  is 
mentioned  in  the  firfl  fentence  to  be  a  body  politic  i  dien  it  fays  ^ey^ 
^  ou^ht  to  be  reftored  \'*  then  it  fays,  that  ^^  for  ever  hereafter  they 
^  ihadl  be  a  corporation."  All  which  proves  the  corporation  gone 
by  the  judgment:  then  it  makes  a  provifion  for  the  parties  that  aie 
to  be  reflored,  that  they  are  to  take  their  oaths  widiin  canvcDient 
time,  which  fhews  that  they  were  not  to  take  them  by  the  other  law^ 
I  Will*  and  Mary,  c.  8.  for  abrogating  the  oaths  of  fupremacy  and 
allegiance,  and  appointing  other  oaths. 

Mr.  Solicitor  General  Somers.  That  a  corporation  may 
not  be  diffolved  or  forfeited,  was  never  thought  of  at  the  time  of  the 
UifTolution  of  the  ahbies^  die  majority  of  the  judges  in  the  lords 
*  boufe  wtfe  of  this  opinion,  that  it  could  not  be,  and  in  truth  it  is  a 
queftion  too  big  to  be  determined  6r  debated  in  any  court  but  that 
one.  Sir  Robert  Sawyer  never  intended  it  fo,  and  fb  declared 
himfelfi  the  reft  of  the  judgment  ^  quodmaJQr\  6ff.  capiantur  pr§ 
•*  JIh/*  fhews  it,  for  they  could  not  be  taken  for  afinej  when  they 
were  a£hisd]y  dlsfranchifed  by  operation  of  law  upon  the  firft  words. 
In  all  thofe  ancient  feizures  the  cu/los  and  other  governors  were  put 
in  to  a£t  in  the  corporation  for  the  prefervation  of  the  corporation. 
In  Riley  277.  it  is  "  reddit*  civitaf  pred*  civibus  pred.^*  Not  ona 
town  corporate  in  England^  hath  ever  lofl  their  prefcriptions  by  any 
fuch  feizure  during  aU  the  feizures  of  the  city ;  the  courfe  of  mi^ 
city  cufloms  went  on  as  before*  (m)  The  trials  at  bar  mentioned^ 
were  not  upon  that  debate  as  fuppofed. 

Holt  Chief  Jujiice.  The  Court  may  award  a  trial  at  the  bar^ 
and  a  venire^  but  then  the  parties  ought  to  claim  their  privilege, 
and  if  they  do  not,  a  trial  at  bar  may  now  be,  therefore  that  is  not 


i: 


k)  Co.  Ent.  511,  {m)  See  Maynani^s  Edward  the 

,/]  ^  Co.  98.  ^l«  li,  Uittr  mtnnr^Js  JdcMTu* 


vud^ 


MicUdbias  Ttrm>  j  William  and  Mary,  in  B*  R.  %$f 

mudu     The  aft  hath  declared  the  judgment  and  proceedings  <<  ik        K^tvc 

^  legal  and  arbitrary,"  fuch  a  thine  as  had  not  a  1^^  form,  and       M^^ot 

dierefore  void,  and  orders  the  record  to  be  vacated.    They  *  might    or  LoMi>oti. 

be  deprived  crif  their  liberties  by  forc&    The  ftatute  declares  all   ^  -      »  « 

charters  of  incorporation,  fince  the  judgment^  to  be  v^d  j  now  thai       L     7     # 

could  not  be,  but  becauTe  the  oU  corporation  was  in  force :  thofe  who 

had  places  at  the  time  of  the  judgment  are  confirmed,  and  nothing 

can  be  confirmed  that  hath  not  a  being.   This  feenl^contrarv  to  thp 

writ,  becBufe  that  fays,  he  continually  behaved  himfelf  well  in  tfa» 

office  till  removed.    You  cannot  take  notice  of  the  judgment,  anv 

dCherwife  than  as  it  is  recited  in  the  ai£^  for  reftitution^  and  then  it 

is  againft  them,  or  in  that  part  of  the  return,  and  then  it  is  void,  and 

the  reft  well  enough ;  here  it  fufiiciently  s^ipears,  that  he  occupied 

the  office  from  the  thirteenth  of  February  to  the  firft  of  Auguft^  and 

limt  obliged  him  to  take  the  oaths  which  he  hath  nou 

Afterwards  the  judges  delivered  their  opinions  feverally. 

£  YRES  yujiice*    The  return  is  fufficient,  and.no  peremptori  maii*  s^  ^^^  Taftldft 
Jamus  ougnt  to  go  to  reftore  Siryairus  Smith.    The  dimculty  lies  Bulkr*f  obfer. 
upon  the  a£l  a  WiD.  and  Mary,  feff.  i.  c,  8.  for  reftoring  the  city  ''*^''°*?^** 
privileges :  if  this  a&  had  not  been  made^  we  could  not  have  taken  ^inioni  of 
notice  of  any  judgment  againft  the  city  or  any  new  incorporation,  Eyrs  and 
for  then  it  would  have  been  only  a  negled  of  taking  the  oaths.  Polbiw  Juf* 
There  is  nothing  in  the  afi  that  makes  the  return  frivolous  or  in-  Ameryy^ri* 
confiftent ;  the  preamble  recites  the  franchifes  fei^ed  into  the  king's  nity  Term, 
hands  as  forfeited ;  the  judgmtot  againft  the  city  is  not  to  be  taken  ^  ^^  3«  *• 
notice  of  by  us  anjr  ferther  than  this  zBi  recites  it.    By  the  judg«-     ^^    ^'  ^* 
ment,  the  corporation  was  not  diflolved,  and  it  ftill  (ubfifts,  and 
Sir  yames  Smith  ftill  continued  an  alderman,  and  we  muft  take  it  ab 
one  intire  propofition,  that  he  was  an  alderman  before  that  time 
chofen.    Now  the  zSt  calls  the  judgment  ^  illegal  and  arbitrary," 
and  it  is  but  a  judgment  of  feizing  into  the  king's  hands,  which  is 
impoffible:  a  corporation  is  only  a  capacity,  and  refts  only  in  in* 
tendment  of  law,  and  cannot  be  feized,  fo  as  to  bring  it  out  of  th^ 
members  into  the  crown ;  for  what  the  king  cannot  lutve,  for  that  a 
judgment  of  feizure  cannot  be  had.     Cro.  Jac.  266.     15  Edw.  4, 

fNot  a  judgment  of feizure  for  a  court  baron,  but  only  of  ou^er. 
do  agree  there  are  feveral  precedents  of  judgments,  where  quo  war* 
rantos  are  brought  againft  particular  perfons  for  claimin?  to  b^ 
corporations,  but  then  the  judgment  is  for  oufter  quod  nuUo  mod0 
intromittant :  there  are  judgments  of  forfeiture  of  franchifes,  for 
they  are  diftind,  and  the  corporation  itfelf  cannot  be  forfeited^ 
Palmer^  5  Rep.  82.  Tn  the  cafe  of  the  corporation  of  Dublin  all  the  li- 
berties were  feized,  but  as  to  the  corporation  itfelf  there  was  only  a 
Cur^  advifare  vult ;  there  ♦  have  been  feveral  feizures  of  franchifes,  •  [  xyo  1 
Which  have  been  replevied;  now  that  could  not  be,  unlefs  there 
Were  a  corporation  to  replevy  them.  I  do  agree  if  the  corporation 
tould  hcfiizedj  it  would  be  dijfohed  becaufe  it  cannot  fubfift  in  the 
crown ;  for  then  he  could  not  reftore  it,  though  he  might  create  a 
new  one.  There  is,  in  conftruflion,  a  priority  of  the  being  of  the 
Wporationi  to  that  of  having  franchifes :  OfficeS>  and  the  power  of 
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J^Nfe        e)ioo(ing  others,  may  be  fetzed  into  the  king's  hands,  though  he  cai»» 

Mat0k       ^^  exercife  them,  and  he  may  r^^rant  them,  for  they  fubfift  to  be 

oyLojiDtfx.    granted  out  again;  odierwife  of  a  coiporation.  (»)    Now  diere 

;  may  be  a  corporation  in  aSlufignat^y  tbough  not  in  a&u  ixtrcit^^ 

"  '  becaufe  the  power  of  a&ing  as  a  corporation  is  flopped.    A  corpo* 

ration  may  iubfift,  though  it  hath  not  the  power  of  choqfing  officers^ 

and  die  king  may  have  that^  as  10  Co.  33.  SuMm's  cafe.    The 

•enaAing  dauic  here  £tys  ^  the  fiud  judgment,"  and  that  refers  t» 

the  preamble,  which  is  only  for  fdzure  of  the  likerty  and  not  (aid  of 

•       'what^  and  we  cannot  take  notice  what  ^  the  liber^'  was  diat  was 

fo  feized ;  and  dien,  it  follows,  that  Sir  Jamis  Smith  continued  an 

alderman;  nor  can  we  take  notice  that  tKere  was  a  new  charter  of 

corporation,  for  that  only  makes  all  fuch  charters  void ;  for  the 

'Odier  claufes  they  confirm  none  but  fiich  as  come  in  upon  the  fur* 

render ;  now  here  the  other  claufe  only  enlams  the  time  of  taking 

the  oaths  to  them  who  were  confirmed  or  reftored :  no  peremptory 

mandamus* 

»  Crbgory  Jii/iici  of  the  fame  opinion.    We  muft  take  the 

judgment  to  be  Juch  as  it  is  mentioned  in  the  a£l;  and  the  judg- 
ment there  is  not  fuch  a  one  as  difTolves  the  corporation.  It  is  not 
the  liberty  of  bein|  a  body  politic  that  is  faid  to  be  feized,  but  the 
liberty  or  them  being  a  body  politic  was  feized*  The  corporation 
couldf  not  be  feized ;  but  whether  it  could  or  riot,  I  think  no  peremp- 
tory mandamus  ought  to  go. 

DoLBiir  Juftici  duhitanu  I  am  very  doubtful  whether  the  court 
cannot  grant  z  peremptory  mandamus  or  no :  we  muft  take  this  as  a 
true  return*  If  this  a&  had  been  penned  plainly,  that  by  the  judg- 
ment the  liberty  of  the  corporation  was  feized  into  the  king's  hands, 
then  it  would  be  an  ill  return.  I  think  a  corporation  may  be  feized 
into  the  king's  hands,  though  it  cannot  fubfift  there*  It  is  not  plainly 
jexpreft,  that  the  liberty  of  being  a  body  politic  fhould  be  feized  into 
the  king's  hands ;  then  the  franchife  of  having  aldermen  had  beei^ 
Xetzed  :  the  a&  of  prliament  is  the  only  ground  we  have  to  take 
.notice  of  fuch  a  judgment,  and  it  is  doubthilly  exprefled  whedier  the 
Mdy  politick  be  feized. into  the  king's  hands.  And  therefore  I  am  not 
willing  that  a  peremptory  mandamus  fhould  go. 

Co^Ent.  527.  •  Holt  Qjief  Jujlice.    The  return  agrees  him  duly  eleAed  ac* 

^  M<i**  8^°*  cording  to  the  ancient  cuftoms  of  the  city,  and  that  he  continued  fo^ 
tsaik.  374.  ^  ^^  he  did  not  take  the  oaths.  If  this  a£l  of  parliament  were 
Stn.  952.  not  in  the  cafe,  it  would  be  a  good  return  without  all  queftion. 

4  Burr.  2143. .  'pjj^  queftion  is,  whether  the  return  is  not  contrary  to  what  is  par- 
^*^^*  ticularly  recited  in  the  zSk  of  parliament,  which  is  now  a  public  ad? 

♦  [  280  J  There  is  no  office  as  alderman  now,  but  an  advifer  in  a  corporalioa, 
and  the  being  of  an  alderman  depends  altogedier  upon  die  being  of 
the  corporation :  whether  by  this  judgment,  as  it  is  recited,  we  can- 
not conftrue  this  corporation  to  be  difTolved.  I  will  not  give  my 
opinion  concerning  the  effe£l  of  the  true  judgment*     I  am  of 

(•)  See  N« ;ri  C»fe^  Plowdtn* 

opioiqft 
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Skin.  193.  310* 

2  3auod.  46. 

1  Lev.  105. 
Luc.  86o* 

3  Burr.  153a. 
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opinion,  that  a  corporation  may  be  forfeited,  if  the  truft  be  broken, 
and  the  end  of  the  inftitution  be  perverted.  Then,  whether  a  judg- 
ment to  feize  a  corporation  doth  diflblve  it  ?  I  agree  it  not  fo  pro- 
per a  judgment;  for  the  king  cannot  have  it.  There  are  three  forts 
of  libtrtus :  2l  liberty  granted  from  the  crown ;  which  doth  fubfift 
in  the  crown  i  a  liberty  created  de  novo^  and  doth  exift  notwith- 
ftanding  it  be  forfeited :  and  another  that  cannot  exift  but  in  the 
pcrfons  to  whom  it  is  granted.  In  the  'firft,  judgment  to  feize  or 
ouji  U  proper,  for  then  it  belongs  to  the  crown :  if  the  other  be  for- 
feited, judgment  is  for  a  fetzure^  and  no  more;  for  notwithftand- 
ihg  the  forfeiture,  it  exifts  in  the  crown :  for  the  latter,  judgmeijt 
is  proper  to  be  given  only  for  ouJier\  and  that  is  the  proper  judg- 
ment. I  do  not  tliink  a  judgment  for  feizurey  where  it  is  a  final 
judgment,  is  ineffeflual :  and  the  judgment  for  fcizure  qu:ufqui^ 
&c.  in  cafe  of  non-appeal  mce,  proves  it,  15  Edw.  4.  2  Inji,  270. 
It  is  no  argument  to  fay,  that  becaufe  the  king  tannot  be  the  corpora- 
tion, he  cannot  feize;  for  the  meaning  of  fcizure  is  to  take  it  from 
him  that  had  it.  The  reafon  I  go  upon  is  this,  that  there  does  not 
appear  any  judgment  a£hially  given,  that  the  franchife  of  being  a 
corporation  fbould  be  feized.  The  liberty  of  the  mayor,  com- 
monalty, and  citizens  of  London,  is  not  the  liberty  of  being  mayor, 
commonalty,  and  citizens :  for  in  the  dean  and  chapter  of  J^orwich^s 
€afej  3  Co.  Jones  1 66.  Fitz.  tit.  «  Corporations^*'  58.  78.  adjudged^ 
that  the  furrender  of  the  liberty  of  the  corporation,  was  no  furrender 
oithe  corporation:  no  more  flball  a  judgment  of  feizing  the  liberties 
of  the  corporation,  feize  the  Corporation  itfelf.  I  mull  agree,  that 
if  a  corporation,  to  a  particular  purpofe,  be  divefted  of  all  its  powers 
and  liberties,  it  is  gone  (0),  as  in  the  cafe  of  a  charity.  But  now  for 
another  corporation,  they  have  power  to  make  bye  laws,  and  govern 
the  place;  and  though  they  *  have  their  liberties  feized,  yet  they  ftill  •  [  28J  1 
remain  a  corporation^  and  might  act  as  fuch ;  and  that  was  the  rea- 
fon of  the  dean  and  chapter  ofNorwicVs  cafe^  that  they  were  ufefiii 
ftill,  as  affiftant  to  the  biftiop.  It  is  not  the  privilege  of  the  cor* 
poration  to  govern  and  make  bye  laws,  but  it  is  eflenti^  to  its 
being ;  it  is  part  of  the  conftitution.  The  aldermen  are  part  of  the 
corporation:  the  words  of  the  aft  are,  "  the  liberty  of  the  mayor, 
«  commonalty,  and  citizens,  being  a  corporation,"  that  is  improper, 
but  we  muft  conftrue  it  to  be  the  liberties  of  the  mayor,  commonalty, 
and  citizens,  who  are  a  corporation.  The  quo  warranto  ftiould 
have  been  brought  againft  the  burgeflesand  inhabitants  of  the  place; 
it  is  ftrsmge  that  it  ftiould  be  brought  againft  the  corporation;  we. 
cannot  confider  this  judgment  otherwife  than  as  the  adl  doth  recite 
it.  No  peremptory  mandamus. — ^There  is  another  claufe,  upon 
which  another  writ  doth  lie,  but  we  are  not  to  advife. 


(»)  When  ao  Integral  part  of  a  corpo- 
ration if  gone»  and  the  corporation  has  no 
powvr  of  reftoring  it,  or  of  doing  any  cor- 
l^rate  a£t,  the  corporacion  it  ia  fardiflblvcd^ 


that  the  crown  may  grant  a  new  charter. 
£  after  Term,  29  Geo.  3.  Rex  v.  Pafmorey 
3  Term  Rep.  199.  See  alio  i  Peer  Wm«. 
207. 
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Cafe  17^,  Gumlcy  againji  Falkingham, 

PROHIBITION:  there  was  one  mill  for  corn,  for  Tiriiich  m 
modus  was  paid  \  and  the  party  adds  two  new  mill-ftones.    The 
parfon  fues  for  tythes. 

Sir  Thomas  Powis  argued,  That  tythes  are  papble  for  com 
mills,  contra  2  Inji,  62 1,  and  he  cited  i  Rolls  Abn  641,  642,  652. 
656.  i  Rolls  Rep.  405,  3  Bulft.  212.  Nat,  Brev,  51.  2  In/i. 
652.  Litt.  Rep,  The  tythes  of  the  toll  is  another  profit  arifing 
out  of  the  thing,  not  to  the  owner,  but  to  the  miller;  it  is  a  new  in- 
creafe  in  the  hands  of  another  perfon.  Be  it  predial,  perfonal,  or 
mixed,  the  court  chriftian  hath  jurifdiftion,  2  InJl.  490.  Now  here 
the  profit  is  increafed  j  the  modus  fliall  not  extend  to  the  new  pro- 
fit, Cro.  yac.  429.  Right  of  eftovers  {hall  not  go  to  new 
rooms  or  cHanibers  newly  credled,  i  Rolls  Abr,  641.  652,  1  BrownL 

Air.  Wright  e  contra.  It  it  is  but  perfonal :  the  fulling  mills 
are  yielding  only  of  a  perfonal  tithe ;  and  the  reafon  is  the  fame 
for  tnis,  that  there  ought  not  to  be  a  double,  tithe,  2  InJi.  621.  657, 
Before  the  ftatute  of  articuli  cleriy  9  Edw,  'JL.  c.  5.  no  tithes  were 
payable  for  ancient  mills,  12  Co,  36, 

Holt  Chief  Jujlice,  The  tenth  toll-difli  is  the  tithe  [a)  ;  it 
is  not  the  owner  of  the  mill,  nor  the  owner  of  the  grain,  that  hath 
the  profit,  but  the  miller ;  this  is  a  predial  tithe,  becaufe  payable 
•  [  282  ]  reSfori  •  loci^  i.  E.  where  the  mill  is,  not  merely  where  the  party 
lives.  It  feems  reafonable,  the  parfon  (hould  have  the  tenth  toll-diib, 
adjornatur.  {b) 


If  a  tmdus  be 
paid  for  a  corn 
miili  and  the 
miller  addt  two 
new  mill  ftoncs, 
he  fliall  pay  ex- 
tra for  the  ad- 
ditional profit* 
but  Slu,  If  the 
tythe  iiall  be 
perjMoloT  fr»» 
dtaU 

S.C.4Mod.45. 

S.  C.  Carth. 

215. 

F.  N.B.  51. 

3  Bulft.  112. 

I  Roll.  Rep.  84. 

1  Roll.  Abr. 

656. 

Cro.  Jac.  513. 

Fiu^.  88. 


{a)  See  the  cafe  of  Chamberlain  v« 
Kewtr,  I  Brown.  P.  C,  158. 

{b)  S.  C.  4  Mod.  46.  iays,  the  prohibi- 
tion was  granted  J  but  S.  C.  215.  that  the 
parties  >*erc  ordered  to  declare  in  prohibi- 
tion, in  order  that  the  doubt  of  the  Court, 
whether  the  tithei  of  a  tirhcable  mii) 
ought  to  be  perftnat  or  freJ'ial.  'It  does  not 
appear  whether  any  thing  farther  was  done. 
But  fee  Chamberlain  and  Plympton  v. 
Kewte,  9  Viner  Abr.  40.  x  £q.  Abr.  and 
t  fitown,  PatI.  Cafesy  x  57.  where  upon  ap- 


peal to  the  Houfe  of  Lords,  and  after  re« 

terence  to  the  twelve  judge!,  it  was  de- 
termined that  a  mill  for  grinding  com  by 
horfes  (hall  pay  tythe  in  the  nature  of 
perjonal  tythes  only,  that  is  to  fay,  not  the 
value  of  the  tenth  toll-di/b,  but  a  tenth 
pait  of  the  clear  prcfits  arifing  from  corn 
ground  in  the  mill,  over  and  above *aU  in« 
cidcnt  chafges.  See  alfo  the  S.  P.  ad- 
judged in  the  cafe  of  Ponalt  v.  Lowther, 
2  Bar.  K«  B.  336. 


Tbr 
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The  King  againji  Evans. 

Ti^ND  AMUS  to  reftorc  him  to  the  office  of  clerk  of  the  peace  (a)j 
^^^  for  the  county  of  Denbigh.  Returned,  that  he  was  made  clerk 
of  the  peace  by  A.  d.  cujlos ;  diat  he  was  removed ;  that  a  new  cuftos 
was  conftituted ;  that  he  refufed  to  deliver  the  rolls  to  the  faid 
cu^M ;  that  articles  wtre  exhibited  againft  him  in  feilions ;  that  he 
there  alio  refufed  \  that  thereon  he  was  removed  by  order  of  the 
juftices,  according  to  the  ftatute  of  i  Will,  and  Mary,  c«  21. 

Sir  William  Williams  moved  divers  exceptions:  that  the 
firft  refiifal  the  fecond  of  May,  was  pardoned,  and  tor  that  he  could 
not  be  removed :  that  for  the  laft,  nay  for  neither  of  them,  was 
there  any  articles,  or  complaint  in  writing,  according  to  the  tenor  of 
the  faid  a^ 

Pemberton  Serjeant  anfwered  nothing  as  to  the  pardon,  but 
urged  that  the  word  "  articles"  did  ex  vi  termini  import  a  writ- 
ing. 

But  THE  Court  e  contra.  Nothing  is  to  be  intended  in  a  return 
to  a  mandamus  \  and  Holt  Chiefjujlice  declared,  that  the  juftices 
can  difcharge  no  clerk  of  the  peace  for  a  fault  appearing  in  court 
without  articles  in  writing.  And  afterwards  for  want  of  writing,  a 
ftremptory  mandamus  was  granted. 

(«}  4  Com.  Di|;.  ^'Mandunus/*  (A.) 


Cafe  17^. 


If  the  feffioa 
difcharge  tlic 
clerk  of  the 
peace  under 
I  Will,  and 
Mary,  c.  it. 
without  a  tharg% 
being  made  tn 
writwg  and  nr« 
bibited  againft 
him,  the  CourC 
will  grant  a 
msndawms  to 
reftore  him. 

S.C.Holt.  18J. 
S.  C.4Mod.  31. 
S.  C.  II  Mod. 

'3- 

Poft  427.  &c 

Mod.  Oaf.  1 92. 

Stra.  996. 
Stiles  451. 
Vent.  143.  153. 
5  Mod.  386. 
Carth.  426. 
Ld.  Ray.  158. 
166. 
a  Salic  467. 


Hayncs  againfi  Rogers.  Cafe  177, 

r^  A  SE,  for  diat  the  defendant  tali  die  et  locofalfo  et  malitiofe  ei  cri- 
^^  menfeloniaimpofuit. 

Moved,  that  it  was  too  general  and  uncertain. 

And  PER  Curiam,  no  other  aft  held  neceflary  to  be  alledgdi;  J^'^Jftt"*' 
but  yet  words  importing  a  charge  of  felony,  will  not  be  proof  of  it ;  ihewn. 
tbere  muft  be  proof  of  feme  aA«    Judgment  for  the  plaintiff.  i  roU.  Abr. 


a  declaration 
that  the  defen* 
dant  crimen  ft-' 
lon'ue  'mp^uitf  It 
fufficieniij  cer- 
tain :  but  to 


114. 
YcW.  46*    Cro.  Jac.  191. 490.    x 


xoS. 
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Cafe  178.  •  The  King  againfi  Parfons. 

A  pardon  of  TT  H  E  defendant  was  outlawed  for  the  mupdir  of  one  Wade  id 
murder  by  the  •  '■'  EJfex^  for  which  he  had  fled  and  continued  in  Holland  till  the 
"  l^l«rt7*/».  Revolution  i  and  then  appearing  publicly  at  ff^ite-hally  he  was, 
'»  viclZ'tfitlrl'  at  laft,  by  fome  of  that  county  complained' of  to  the  Chief  Juftice, 
**  f.ffr.nem'  and  by  him  committed  to  the  marshal.  He  reyerfed  his  out- 
thorh'therea-  ^'^^H'i  ^"^  ^'^^  ^^^^^  *"^  convicled  of  murdef,  and  condemned. 
ions  of  the  king's  Then  he  pleads  a  pardoriy  reciting  the  indiftment  and  attainder.  The 
mi  icy  is  not  ting  pardons  it  by  the  words  "  murdrum  etfebnicam  inUrfe£lionem^* 
rx;  rtncd,  and  f  ^^  which  he  had  procured  a  writofallowancey  and  that  per  Holt 
mcnt  and  at-  IS  ncccllary,  for  the  pardon  of  murder  is  conditional,  viz,  the  find- 
law.dci  recited  Jng  fureties,  and  there  muft  be  a  writ  of  allowanc^,  fignifying  the 
/  therein  5  but  the  performance  of  that  condition,  and  it  is  not  merely  at  the  peril  of  the 

p3!don  muft  bcr  'r-i-i  ^  •  /- 

tf'ow^</ before  party ;  for  we  ought  not  to  give  a  hnal  judgment  upon  ignorance  of 
it  can  br  plead*  its  performance,  [a)  Now  notion  ob/iantes  2ire  ufed,  which  always 
w :  Tcn'^vndi-    formerly  were  held  fufficient  for  the  ftatute  that  requires  it,  {b) 

finder  finding  SiR  Francis  Winnington,  howcver,  oppofed  the  allowance  of 
lurctics.  the  pardon ;  for  that  in  this  pardon  the  king  feems  to  be  informed 

s  C.  Holt.  519.  of  nothing  but  the  juft  proceedings  of  this  court  in  the  attainder, 
s.c.zSaik.499.  and  then  comes  immediately  "  Jciatis  noSy  Is'c"  Here  is  no  reafon 
Suu^fwd'p'c  fo'^  mercy  fo  much  as  furmifed.  Coke  faith  (r),  that  he  never  &w 
99.        '  '    *  any  pardon  of  murder  by  exprefs  name.     When  Jbel  was  flain  by 

1  Sid.  366.  Ciiinj  it  is  faid,  according  to  fome  readings,  that  his  offence  was  too 
/vUrchViV  E^^"^  ^®  ^^  forgiyen:  and  Selden  (aith,  the  command  that 
M  or  751.'  ^^  by  whom  man's  blood  is  filed,  by  man  fhall  his  blood  be 
Kely.  44.  (€  fhed,"-  extends  not  only  to  the  Jewsy  but  to  all  the  world,  {d) 
^M  .d^77.  Since  chriftianity  was  planted  in  England,  murder  was  always  a 
4  Mod.  31'.        crime  beyond  mercy.     In  the  register,  where  are  the  writs  for 

4  Mod.  61.  allowance  of  pardon?,  there  are  forms  for  fuch  cafes  where  there  is 
ja^Moif-i  "0  malitia  praccgitatdy  but  there  is  no  fuch  writ  of  allowance  for 

5  Mod.  386.  '  murder :  King  Alfred's  letter  is  to  the  fame  purpofe.  The  ancient 

2  Hawk;  p.  c.  jj^^^  ^  Oaths  hath  the  king's  coronation  Oath  in  it,  which  is  ta 
u.  Ray^*  1%.  ^^^  mercy  where  mercy,  &c.  but  here  is  nothiog  alledgcd  in  the 

2  stra.  997.   *     patent  to  found  mercy ;  no  certificate  of  the  jufiices  i  no  report  of 

3  Bjc  /*br.  ^ 

743.  806.  ^^^  gy   1^  "Edw.  3.  c.  3.  Pardons  are  and  there  haa    not     been  any    inftaace* 

declared    void,  unlefs  the  party   find  'fix  fince  thii  ftatute,  of  the  courts  reqtiinnc 

mainpernors  before  the  flieritf  and  coronef  (Vich  a  recognisance  of  a  perfon  pardoae4 

ot  the  county  where  iho-  felony  was  com-  for  murder.     Strangr,  lacj. 
mitted  j^and  therefore  a  writ  of  allowance  (^)  By  1  Will,  and  Mary,  feff  &•  c.  l* 

Wis  he  d  neceffary  on  pleading  a  pardon,  in  an  a^  for  declaring  the  rights  and  libertiet 

order  to  teftify  that  the  offender  had  found  of  the   fubje6t,   it  is  ena<^ed,  <*  that  fb^ 

the  fureties  required  by  the  ftatute.    Co.  "  difpenfation  by  pom  Ufiante  6f  or  to  ar.y 

p.  C.  234*    4  Mod.  62.     Salk.  499.  but  **  ftatute,  or  anv  part  thereof,  Ihall  be  al- 

this  ftatute  is  repealed  by  5  and  6  Will.  **  lowed,  but  that  the  fame  ihail  be  held 

and  Mary,  c  13.  which  enads,  that  the  **  void  and  of  00  effe€^  except  a  difpenia. 

juftices  before  whom  a  pardon  of  felony  is  **  tion  be  allowed  of  in  fuch  ftatute.** 
pleaded  may,  at  their  difcretion,  remand  the  (c)  3  Inft.  235. 

party  to   prifon  until  he  find  two  fureties  {J)  ^ide  Barlow*!  taib  of    pardonins 

for  his  good  bcluviour  £Qt  ftvca  years  j  murder,  inmre* 

kardlhip; 
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hardfliip ;  nothing  but  only  a  recital  of  a^^ilful  malicious  murder,        >^im« 

and  ajuftyl^al  attainder  thereof :  in  Rickabie^s  cafe  {e)  it  is  quef-     p^n^oKi. 

doned  whether  the  word  <^  homicide"  could  pardon  murder;  but 

murder  is  not  inferted,  nor  ever  was.     The  ftatute  ♦  of  Glouccfter,  ♦  [  284  J 

3  Edw.  I.  c.  24.    Fleta^  lib.  i.  <<  bcmicidei'*  the  4  Ediv.  3.  c.  i.    * 

the  loEdw.  3.  r.  23.     Cettorfs  Ricordsj  17,  18.     i/^Edw.  3.^/. 

155   the  27  Edw.  3.  f.  2.  the   13  Rich.  2.  r.  i.      Styles  325, 

Stanford  lOi.  all  take  it,  that  there  muft  be  a  nm  ob/tante  for  it :  • 

now  by  the  Bill  of  Rights  {/),  no  di^nfation  is  to  bfe  allowed  to 

any  ftatute ;  and  by  2  Hen.  7.  c.  6.  without  a  claufe  of  non  obftante 

it  is  void,  {g)   There  muft  be  a  non  obftante  to  get  ofF  thefe  ftatutesi 

it  was  never  pretended  to  be  good  without  one.  (^)     Here  is  nti" 

t\ier  fuggejlion^  nor  reporty  nor  non  obftante^  and  the  king  could  not 

pardon  murder  at  common  law  \  for  he  is  but  a  truftee  \  and  all  tha 

people  have  an  intereft  in  the  juilice  of  the  realm. 

Holt  Chief  Juftice.    The  power  of  pardoning  all  offences  is  an  Hales  Summuy, 
infeparable  incicient  to  the  crown  and  its  royal  power.    It  is  as  much  ^^'  ^        ^ 
for  the  good  of  the  people,  that  the  king  fhould  pardon,  as  that  he  cro!  mz!%il. 
(hould  puniih.    If  the  ftatute  of  2  Edw.  3.  r.  2;  take  away  the  Co.  Lit.  114. 
power  of  pardoning  murders,  it  takes  away  his  power  even  in  tref-  '^^^^^n^^ 
pafles:  he  is  the  beft  judge  of  his  own  mercy:   the  ftatute  dl\^^^ 
13  Rich.  2.C.  I.  is,  that  he  fliall  not  pardpn  by  general  words ;  but 
here  is  a  recital  of  the  feft.    The  16  Rich.  z.  c.  6.  is  a  repeal  of  part 
of  the  13  Rich.  2.  f.  i.  as  a  grievance  to  the  people.   And  for  your 
do^ine  about  Cain^  he  was  pardoned  for  his  life. 

DoLBiN  Juftice.    The  king  at  common  law  had  power  to  par* 
don  all  oiFences  -;  and  if  murder  be  named,  there  needs  no  non  ob* 
Jiante. 

Eyres  yuftice.  Homicid.  etfelonic*  interfe£fion.  with  a  non  obftante^ 
was  always  held  good;  and  now  with  the  b&  recited,  and  the  word 
^  murdrunC*  is  good  without  it. 

And  fo  the  pardon  was  allowed  per  Curiam. 

(r)  March  213.    Sciles,  369.  375.  (^)  Rait  Ent.455.  Staondf.  P.  C.  loff 

(/)  Sutute  I  Wilitam  ao4  Mary,  c.  S.  \h)  Dudley's  caie,  1  Sid.  36^* 
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Cafe  179.  Glover  againft  Cope. 

Eajler  Term^  3  TFilliam  and  Maryj  Roll  267. 

/COVENANT:  The  cafe  was,  a  copyholder  in  fee  makes  a 
^  leafe  for  years,  with  covenants  for  repairs  i  the  copyholder 
furrenders  to  die  ufe  of  the  plaintiff;  the  plaintiff  is  admitted;  and 
then  brings  an  attion  of  covenant  againil  the  lefTee :  The  leilee  pleads 
an  aifignment  of  his  term  to  J.  S  :  The  plaintiff  demurs. 

♦  Mr,  Northey  for  the  plaintiff'.  If  this  were  a  freehold,  it 
would  be  admitted  to  me,  that  the  a£iion  lies  at  common  law,  accord- 
ing to  the  cafe  of  Brett  v.  Cumberland  [a) ;  and  there  is  no  differ- 
encff  between  this  cafe  and  the  cafe  of  Swinnerton  v.  Miller,  (i)  A 
copyhold  rent  is  incident  to  the  reverfion,  and  paffes  by  a  furrender 
of  it.  (c)  When  a  copyholder  in  fee  furrenders,  the  lord  is  but 
an  inftrument,  and  the  eftate  of  the  furrenderor  remains  in  himfcif, 
and  the  furrenderee  is  an  ajfignu  of  the  eftate  which  he  had :  it  is 
true,  if  a  copyholder  y^r  Tife  furrender,  that  is  drowned,  and  the 
new  eftate  comes  out  of  the  eftate  of  the  lord,  but  if  in  fee  it  is 
otherwife.  By  the  common  law,  an  aflignee  of  the  reverfion  might 
bring  covenant,  becaufe  it  runs  with  the  land,  {d)  Here  the 
a£iion  is  brought  againft  the  leffee  after  aflignment ;  and  therefore 
though  he  be  not  chargeable,  eifher  upon  the  eftate,  or  contrail,  yet  he 
is  upon  his  exprefs  undertaking,  [e)  Then  he  is  within  32  Hen.  8.  c. 
34.  A  copyhold  is  within  the  mifchief  of  the  ad,  as  well  as  thf 
other  cafe  of  a  freehold  ;  diis  is  a  remedial  law ;  and  there  is  the  fame 
reafon  why  copyholders  (hould  be  within  the  ftatute,  as  within  the 
ftatute  of  champerty.  (/)  This  conftru£tion  alters  not  the  fervice,  or 
term,  or  cuftoms  or  the  manor,  [g)  And  there  is  no  authority  againft 
it :  the  cafe  of  Piatt  v,  Plwnmer  (^),  ha  quare^  but  no  judgment  in 
the  cafe ;  and  though  in  Cro.  Car.  44.  it  be  faid  to  be  not  within  the 
ftatute,  yet  there  is  no  authority  for  it :  then  for  the  cafe  of  Beale  v. 
Brafier^  (1)  that  a  copyholder  cannot  enter  for  a  condition  within 
that  ftiatute,  it  was  a  cafe  without  argument  or  debate ;  and  though 
it  may  not  extend  to  conditions  and  entries  for  the  breach  of  them, 
becaufe  of  changing  the  poffeffion  to  the  prejudice  of  the  lord,  yet  it 
may  extend  to  covenants. 

Mr.  Cooper  ?  contra.  The  a£lion  does  not  lie  at  common 
law,  for  it  is  brought  by  a  furrenderee  of  copyhold  land  againft  a 
leffee  after  affignment.    The  freehold  is  ftili  the  lord's,  and  the  lands 


If  a  copyholder 
make  a  leafcy 
In  which  the 
Uflee  coTCnanti 
to  repair,  and 
the  copyholder 
afcerwardi  fur- 
renders the  re- 
verfion to  the 
ufe  of  A.  the 
alJigntt  of  tbt 
Ttverfan^  after 
admituiQce, 
nay  by  32  Hen. 
8.  c.  34.  main- 
tain covenant 
againft  the  leflee 
for  not  repair- 
ingy  although 
he  had  afligned 
the  term. 
S.  C.  3  Lev.  326* 
S.  C.  4  Mod. 
So. 

S.  C.Cartb  205. 
S.  C.  Holt,  1 59. 
S.C.  Salic  185. 
S.  C.  Skin.  2x6. 

S.C.Comb.3i5. 
Yelv.  222. 
Cro.  Jac  305. 
Cro.  Car.  24. 
Dougl.  1S8. 
a  Leon.  33. 
3  Term  Rep. 
398. 

•   [   ^85   ] 


{a)  CiO.  Jar.  399.  52 x.  Pafch.  136. 
3  Bulft.  163.  Godb.  276.  I  Roll.  Rep. 
359.    2  Roll.  Rep.  4^3. 

t*)  Hob.  177. 

{<)  Cro.  Ella.  361.    4  Co.  21.27. 

(d)  5  Co.  I  RolL  Rep.  360  F!tx. 
Abr.  '<  Coveoantf**  pi.  7*  and  pL  13.  Bro. 
Abr.  «  Covenant^*'  pL  32.  pi.  39.    Cro. 

5 


Oweni   152.    2  Bvlft.  281. 


Car.  221. 
I  Saund.  040. 

(*)  Bro.  Abr.  title  «  Covenant," 

(/)  4  Co.  21.     3  Co.  8.  9« 

Ig)  Co.  Lit.  33. 

{b)  Cro.  Car.  24. 

(/)  Cro.  Jac.  305.    Yd?.  222. 


pUsa. 


conunve 
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continue  ftill  the  demefne  of  the  lord :  for  if  a  copyholder  in  fee  Cloyxe 
take  a  leafe,  though  but  for  three  years,  yet  the  copyhold  is  ^^^ 
drowned.- (/f)  Then  *  for  the  ftatute :  in  Plorvd.  174,  it  admittt^d 
a  debates  whether  any  but  the  grantees  of  reverfions  from  the  crown  *  [  ^86  ] 
were  within  it  ?  So  far  were  they  from  thinking  the  ftatute  did  in- 
clude copyholds.  This  is  no  reverfion;  for  the  party  comes  in 
from  the  lord;  and  like  the  cafe  of  Chaworih  v,  Phillips.  (/)  Leflee 
for  twenty  years,  makes  a  leafe  for  ten  years,  upon  condition:  then. 
the  leflee  for  twenty  years,  furrenders  to  him  in  reverfion;  he  in 
Ac  reverfion  ftiall  not  take  benefit  of  the  condition,  becaufe  he  is  in 
of  an  eftate  paramount.  Then  it  appears  by  the  fame  cafe,  that 
this  ftatute  is  not  further  extended  than  the  purview ;  for  if  condi- 
tion be  to  be  void  if  ten  pounds  be  not  paid  at  a  certain  day,  the 
grantee  of  the  reverfion  cannot  enter  for  the  condition  broken,  be- 
caufe it  is  collateral,  (m)  Nor  is  there  any  anfwer  given  to  the  cafes 
of  entry  for  condition,  for  a  covenant  is  more  collateral  than  a  con- 
dition; for  a  condition  is  annexed  to  the  eftate,  but  covenants  are 
foreign  ;  and  therefore  if  it  doth  not  extend  to  conditions,  much  lefs 
will  it  to  covenants. 

Holt  Chief  Jajiice.  As  to  the  common  law,  I  doubt  it  lies 
not ;  but  as  to  the  ftatute,  it  feems  within  it ;  however,  let  us  hear 
another  argument,  vide  Rolls  Rep.  360. 

Afterwards  Levins  Serjeant  for  the  plaintiff.  This  covenant 
is  maintainable  at  common  law,  42  Edw.  3.  pL  3.  9  Hen.  6.  pi.  6. 
5  Hen.  7.  19.  and  Afich.  25  Car.  2.  in  the  Exchequer,  Lower 
V.  TViUiams.  A.  feifed  in  fee  makes  a  long  leafe  for  years,  and  co- 
venants with  the  leilbr  and  his  executors  to  repair;  yet  held,  the 
heir  might  bring  covenant,  upon  the  reafon  of  Sacheverell  v.  FrO" 
gaU  («),  becaufe  it  was  plainly  intended,  that  the  term  was  to  laft 
longer  than  his  life,  and  confequentiy  the  covenant  fhall  g;o  with 
the  land  on  both  fides.  [0)  The  covenant  fliall  bind  and  follow  the 
land.  Bay  lie  v.  Hughes,  (p)  The  aiTignee  of  a  term  ftiall  have 
benefit  of  a  covenant,  to  deduct  rent  upon  difturbance  in  perception 
of  the  profits,  becaufe  it  goes  with  the  land :  but  you  fay,  if  it  go 
with  the  land,  the  affignee  is  chargeable,  and  not  the  leflee :  for  that 
I  anfwer,  that  if  the  covenant  goes  with  the  reverfion,  then  let  the 
affignee  do  what  he  will,  the  leflee  is  bound  by  his  own  covenant  not- 
withftanding  his  aflignment ;  and  fo  are  the  cafes  of  Batchellor  (q)j  and 
of  Norton  v.  Ackland.  (r)  But  then  they  fay,  thefe  adlions  are  brought 
by  the  leflbr  himfelf  upon  the  account  of  privity  of  contrail :  now,  I 
fay,  that  if  it  be  incident  to  the  reverfion,  the  leflTee  is  ftill  bound, 
according  to  Brett  h).  Cumberland,  {s)  If  not  at  coqimon  law,  yet 
we  are  within  the  ftatute  of  32  Hen.  8,  c.  34.  Beale  v.  Brafier.  (/)  *   ♦  [  287  1 

(»)  3C0.  S.  (/>)  Cro.  Car.  137. 

h)  Moor,  pi.  876.  \q)  Cro.  C^r.  188.     i  Jones  JZ3, 

\m)  4  Co.  19.  (r)  Cro.  Car.  580. 

(«)  I  Vent.  161.  3  SaunJ.  361.  Raym,  (1)  Cro.  Jac.  1. 

^l\.     2  Lev.  13.     2  Kcb.  798.  (f)  Cro.  Jac.  399.  521, 
W  5  Co.  35- 

S4  .It 
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Cloth  It  is  adjudged  againft  me,  but  that  was  without  the  due  confidera^ 
^JJ^^  tion  it  dcfervcs  ;  the  fame  in  Runvden  v.  Malfter  («),  was  only  faid 
by  fome  arguendo^  but  that  cafe  hath  not  ftood ;  and  contrary  thereto^ 
it  hath  been  held,  that  a  copyhold  may  be  intailed,  and  fo  held  in  tho 
cafe  of  Sir  TVilliam  IVentwortL  {x)  In  the  cafe  of  Piatt  v.  PUim-^ 
mer  (jr),  it  was  found  on  a  fpecial  verdi£t,  and  no  judgment  in  it; 
the  tenant- right  eftates  in  the  nor(h,  which  are  not  freeholds,  will  be 
within  the  fame  confideration  as  copyholds.  It  has  been  a  queftion  \ 
whether  the  grantee  of  a  reverfion  upon  a  leafe  for  years,  were 
within  the  ftatute,  but  that  hath  been  fettled  to  be  fo.  {2)  Copyholds 
were  not  of  that  fmall  regard  at  the  time  of  making  this  ftatute  of 
XI  Hen.  8.  c.  34.  for  before  that,  a  copyholder  ihall  have  aid  of  his 
lord  {ai)  ;  fo  that  they  were  of  value  then,  and  are  fo  ftill,  fince  the 
ftatute.  {h)  The  lav/s  which  are  for  general  repofe  and  relief,  (hall 
extend  to  them,  (c )  They  are  within  the  ftatute  of  limitation,  {d) 
This  ftatute  of  32  Hen.  5.  c.  34.  fpeaks  of  al!  grantees  of  reverfions^ 
s  T)  1  6  which  is  general,  and  includes  all :  whereas  thcfe  ftatutes  that  have 
Bote  (kJ  '  ^'  *  \>t^Ti  conftrued  not  to  extend  to  copyhold  lands,  make  mention  only 
of  lands,  tenements,  and  hereditaments,  which  rather  ftiould  be  re-r 
ftrained  to  common  law  lands.  They  are  held  within  the  ftatute 
of  pretended  rights,  &c.  [e)  \  and  that  was  an  2&  made  at  the  iame 
feilion  of  parliament  with  this.  (/)  They  are  within  the  ftatute  of 
fines  (^),  and  within  the  ftatute  of  13  Eliz.  c.  lo.  for  reftraint  of  ec- 
clefiaftical  perfons.  [h) 

Mr.  Row  i  contra.  At  common  law  there  can  be  no  great 
'doubt,  but  that  this  action  doth  not  lie ;  and  it  is  not  within  the 
ftatute ;  for  notwithftanding  all  the  favourable  opinions  which  have 
been  given  foe  copyholds,  it  is  but  an  eftate  at  will,  and  can  pafs 
only  by  furrender  to  the  lord,  and  he  to  regrant  it ;  and  the  furrenderec 
is  in  in  the  poft.  (1)  This  term  is  forfeitable  to  the  lord  of  the  manor; 
the  copyholder,  though  he  hath  a  fee,  yet  he  is  in  nature  of  a  parti- 
cular tenant,  {k)  Upon  the  ftatute  of  32  Hen.  8.  c.  34-  only  thofe 
ftatutes  which  concern  or  ajFc6i  the  ftate  of  the  land,  have  been 
conftfued  not  to  extend  to  copyholds  j  as  the  ftatute  which  gave  an 
eUgit\  the  ftatute  of  ASlon  Burnell  did  not.  (/)  It  is  true,  ftatutes 
which  regard  criminal  matters,  have  been  adjudged  to  reach  it; 
he  cited,  i  Leon.  97.  Owen  37.  The  cafe  of  Beale  v.  Brafierj 
•  [  a88  ]  Gro.  Jac,  305.  is  exprefs  j  ♦  and  that  of  Piatt  v.  Phmmery  Cro.  Car. 
24,  25,  though  there  is  no  judgment  in  it,  yet  it  (hews  die  plaintiff 
could  not  fpecd  in  it,  and  conlequently  the  opinion  of  the  Court  was 
againft  him. 

(«)  Cro.  Car.  44.  (jjr)  Mai7J*odger*s  cafe,  6  Co.  37. 

(«)  finch,  C.  R;  263.  {b)  The  cafe  of  the  Dean  and  Chapter  of 

(j^)  Crc.Car.  24.     Co.  Copy.  87.  Worcefter,  6  Co.  35. 

(as)  Lie.  f.  77.     Kelwaf,  77.  (i)  z%  Aflfue,  pi.  27.  and  pi.  37.    Cro. 

(tf)  12  Edw.4.  pi.  7.  Elis.  606.  62X.  666.     1  Roil.  Abr.  509. 

(^}  Owen,  73*    Co.  Lit.  59.    4Co.2it9  51. 

%y  {k)  See  Moori  637.     and    3    Co.  9. 

(r)  Moofy  pi  276.  Spencer's  cafe  5  Co.  id.  reported  there  by 

\d)  Hayden*t  c^fe,  3  Co.  9,  the  name  of  Spencer  ▼.  Clarke.    S.  C«  2 

(f )  4  Co.  26.  Roll  Ahr.  743. 

(/)  32  Hen.  8.  c.  9}  and  fee  1  Hawk.  (/]  1  Sid.  u» 
P.C.  cLse.  f.i2. 

Holt 
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Holt  Chief  yufiia.    This  is  within  the  ftatute  as  much  as  any      CtoT«« 
thing  can  be  within  the  equity  of  a  flatute,  CoTs. 

DoLBiN  Jiiftici.  The  ti'ue  reafon  why  at  any  time  copy^ 
hdds  are  adjudged  out  of  fuch  ilatutes,  is  for  the  damage  to  the  lord, 
and  there  can  Be  none  here »  now  an  eftate  tail  may  be  of  it,  and, 
by  cuftom,  docked  by  a  furrender. 

And  fo  without  folemn  argument  at  bench,  judgment  was  given 
for  the  plaintiiF. 


The  King  againft  the  Mayor  and  City  ^Briftol.  ^^^^  ^  j- 


M 


AND  AM  US   generally  to  reftore  Rowe  to  the  office  of  AawioMrHiei 
swoRD  BEARER  to  the  mayor  of  Brtftol^  and  weigher^  &€•         to  rcftoic  a  per- 
ron to  thf  office 
Return  of  removal  for  abfence  and  non-attendance  on  the  mayor  offwerd  hearer, 
in  diverjis  prognfftbus  fuis  per  tale  tempusy  &c,  and  an  outlawry  of  fc^cc^nd^ncm^' 
him  fuch  a  term,  &c.  atteodmce. 

Per  Curiam.    The  abfence  is  no  forfeiture  of  his  place,  be-  f  T«m  R^. 
caufe  not  faid  to  be  in  his  progreiTesas  mayor;  and  abfence  in  his  423. 
perfon  is  no  forfeiture.  *  '^*^""  ^P- 

^    177- aS9* 

But  however  he  cannot  be  reftored,  becaufe  of  the  outlawry  ^  for  a  perfon  cmt- 
that  IS  a  difability,  and  he  muft  fue  out  a  new  writ  reciting  the  out-  lawed  cannot 
lawry  and  its  reverfal,  for  we  cannot  otherwife  take  notice  of  the  **y*^?'^  ^" 
revcrlal  fince ;  though  it  did  not  forfeit  his  office,  yet  it  is  a  difabi-  ji,«,"without 
Uty :  9  parker  outlawed  could  not  bring  a  writ  of  affize.  ihewing  the 

outlawry  re- 

And  afterwards  he  brought  fuch  a  fpecial  writ,  and  we  amended  ^w^d. 
^e  return,  &c« 


Jones 


t66 
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Cafe  i8i. 


Jones  againJI  Bean. 


The  office  of 
chancellor  of  a 
biibop  may,  by 
uftgejbegnnted 
to  t%vo  perfons 
enjunfi'm  et  dU 
vj^and  the 
loogeft  liver  of 
Cbemt  foallb 
«f  the  office  of 
frotbonotttry  and 

S.C.4Mod. 
16.  19.  27. 
S.  C.  %  SaUc. 

465- 

S.  C.  Carth. 

aij. 

S.  C.  IS  Mod. 

10. 

4  Roll.  Abr. 

152. 

Cro.  £U%.  625. 

II  Co.  3. 

3  Lev.  399. 
a  Jones  12^7. 

4  Mod.  17. 
a  Mod.  23. 
SMod«}03. 
Dyer  149. 

4  CoA.  Dig. 

285. 

4  BujT.  2242. 

Cowp.  195. 

3  Bac.  Abr. 

724.  738. 

•   [   289   ] 


^] 


TE  CASE  upon  a  ipecial  yerdift  was,  that  before  tfie  ftatute  of 
I  Eliz.  c.  19.  the  bifhop  of  Landa^\n  Wales^  vScA  to  grant 
the  office  of  the  official  or  chanceUorflup  to  two  perfons,  a»i  the 
longer  liver  of  them :  that  the  late  bifhop  made  fuch  a  grant  to 
J.  o.  and  the  plaintiff  conjunnim  et  divijimy  and  to  the  longer  liver 
of  them :  that  it  was  confirmed  by  the  dean  and  chapter :  that  J.  S. 
died ;  that  the  prefent  bifhop  made  a  new  grant  to  the  defendant^ 
and  he  received  twenty  pounds  of  the  fees,  &c. 

Thompson,  This  grant  is  void  at  common  law,  for  it 
is  a  judicial  office^  and  cannot  be  granted  to  two :  and  •  fo  is 
Auditor  Curie's  cafe^  ii  Qf.7..  {a)  For  how  can  two  perfons  be  one 
officer  ?  Suppofe  one  doth  abfolve,  and  another  doth  excommuni- 
cate. If  it  lyere  a  good  grant  before  the  flatute,  then  I  mufl  ame 
it  not  retrained :  but  in  the  cafe  of  fPalier  v.  Lamb*  Cr§^  Car. 
258.  {b)  fuch  office  is  not  grantable  in  reverfion. 

Per  Curiam  here  in  this  court  were  two  prothonotaries,  Hen- 
ley and  Whitaker  :  it  is  true,  the  Common  Pleas  cuftom  will 
not  warrant  two  perfons  to  make  one  chief  prothonotar}',  the  ulage 
doth  it:  here  are  two  perfons  make  one  cujios  breviuntj  GooDwm 
and  FouLKEs  ;  there  was  an  ufage  for  this  in  feveral  places,  and  then 
good  within  i  Eliz.  c.  19.  {c)  As  to  the  iheriffe  of  Londottj  when 
one  dies,  the  other  cannot  a£i ;  he  is  no  flieriff ;  he  muft  w^t  til) 
another  be  made ;  ufage  makes  that.  The  inconvenience  here  is 
not  {6  great,  and  the  ufage  having  been-  fo,  I  know  not  why  it 
fhould  be  otherwifo  than  good :  the  onfy  reaibn  why  there  cannot 
be  two  chief  prothonotaries  is,  becaufe  of  the  ufage.  The  ordi- 
nary may  come  and  judge  when  he  pleafes,  and  therefore  difference 
in  opinion  here  is  no  inconvenience :  the  chancellorfhlp  of  the  arch- 
deaconry of  Rippon  is  fo  as  this ;  and  fo  is  that  of  Lincoln. 

Judgment  for  the  plaintifF. 

{a)  S.  C.  2  Roll.  Abr.  S6.  See  alfo 
2  Roll.  Abr.  152.  p!.  47.  4  Inft.  146. 
Com.  Dig.  *«  Offices"  (B.  J.)  3  Miid.  149. 

{b)  S.  C.   I   Jones  263.   •  Com.   Dig. 


«  Eftates'*  (G.  5O  a  I^v.  245. 

(f)  II  Co.  3.    Dyer  149.    Silk.  465. 

Hardres  357. 


Beab 


or 
or 


^  Michaelmas  Tcnn,  3  William  and  Mary,  in  B.  R#  a6y 

Beake  againfi  Kent.  Cafe  182. 

Trinity  Temty  3  fTtlJiam  (f  Marj^  Roll  377, 

INDEBITATUS  assumpsit  for  wares  fold,  agsdnft  dcfen-  !»  m  ^^^ 

dant  as  executor  of,  &c.    The  defendant  pleads  three  judgments,  J^trllf  If  tST" 
and  no  af&ts  ultra.    The  plaintiff  replies,  tluit  there  is  fo  much  due  defendant 
on  each  judgment,  and  no  more,  and  that  he  has  aflets  ultra  thefe  Y^^^  ieveril 
fums,  ei  fic^  continuat  perfraudem.     The  ^defendant  rejoins,  that  they  pt^ntiff  may* 
are  all  for  juft  debts,  absque  hoc  that  he  permits  them)  or  any  of  xepijtoeach 
them,  to  be  kept  on  foot  by  fraud.     The  plaintifF  demurs,  becaufe  fcfrerally,  •r  to 
the  traverfe  is  to  all,  or  any  j  whereas  it  ihould  have  been  fevend  jj|  ^^^^1\ 
to  each  judgment.  to  part,  that 

they  were  coO' 

Tremain.     This  is  an  ill  rejoinder;  and  fo  was  the  cafe  of  tinuedbyfra»dj 

Waiihoufe  V.  Sjmonds.  {a)     Where  five  judgments  pleaded;  and  a  SjJt'maJ'i^oia 

replication  that  fuch  a  one  was  paid  fo  much  of  his  debt,  and  fo  fe-  that  they  are  aS 

verai  replications  to  each ;  and  that  they  were  feverally  continued  for  juft  debt*, 

by  frauds  rejoinder,  that  die  judgments  aforefaid  are  unJadsfied,  and  J^yj  j'^J^dy** 

does  not  iay  feverally,  that  diey  were  not  kept  on  foot  by  fraud :  and  feverally. 

he  cited  xht  c^k  o{  Croyden  v.  JtwaU^  (b)  where  he  «  feverally**  s.  C.Carch. 

anfwered;  and  the  cafe  of  Sams  v.   Mercer j    (c)  where  feveral  ^9S-      ' 

judgments  were  pleaded,  and    concludes  prout  patet  per  recorda  ^\  c.^oit,  545! 

pred*  and  held  iU,  for  he  ought  to  have  concluded  fo  to  each.  9'co.  no. 

Skin:  199. 

Mr.  Dbe  ecmtra.    If  diis  pleading  be  faulty,  the  replication  8^|[^**|g* 
commits  the  firft  &ult;  for  they  might  have  replied  *  fraud  to  any  10  Mod.  324- 
one  in  particular,  and  diat  would  have  done  their  bufmefs,  as  in  n  Mod.  15:;. 
Hamock  v.  Proud,  {d)     This  is  well  enough,  {e)  and  our  rejoinder  Vl^^^^\^ 
is  well  enough,  (/)  for  we  traverfe  absque  hoc,  that  he  kept  ^.^trn.'yj.^* 
them  vel  aliqu.  eorum^  l^c.  *  f  200  1 

Holt  Chief  Juftice.  The  plaintifF  has  the  liberty  of  replying 
to  them  all  feverally,  as  in  TreftmnCi  cafe.  (^)  But  you  ne«i  not 
aver  fraud  to  every  one ;  if  to  any,  it  is  enough  to  avoid  their  bar : 
or  you  might  generally  have  bidjudic,  feparalia  pred.  were  kept  on 
foot  by  fraud.  The  caufe  of  the  exception  in  the  cafe  of  Wakehoufe 
V.  Sjnwnd  was,  becaufe  he  did  not  fay  nee  eorum  aliquis^  and  I 
thought  that  hard  enough ;  for  in  a  general  iffue^  you  muft  fay  nee 
£orum  aliquisy  but  in  ^fpecial  bar  you  need  not ;  for  if  felfe  in  part, 
it  is  lb  in  the  whole.  In  the  cafe  of  wafte,  for  cutting  twenty 
oaks,  (A)  you  muft  plead  that  you  did  not  cut  them,  or  any  ofthetn^ 
but  in  debt  on  bond,  if  breach  be  that  he  did  cut  twenty  oaks,  it  is 
enough  to  fay  be  did  not  cut  them  modo  et  forma.  (/')  Adjorna- 
tur.  (k) 

[m)  See  4  Mod.  63.  {g)  9  Co.  joS. 

{h)  I  Roll  Abr.  802.  {h)  Dyer  115- 

{c)  Cro.  Jac.  626.  (/)  Robfert  v.  Andrews,  Cro.  Ella.  83. 

iJ)  «  Saund.  336.     S.  C.  t  Sid.  429. 

ft  fCeb.  535.  542.  562.  (4)  ThIk    Coort    held   the  rejoinder 

(r)  I  Sid.  29.  good  ;  and  the  plaintiff  ^/yS-^fffifftr^i/.     S.  C 

(/)   Year  Book,   15  Hen.  7.  pi.   xo.       Carth.  196.     S.C.  Hoic,  546. 
Pyer  181. 

you  I.  S  6  Lews 


a6i  Michaclniis  Term,  3  Williarti  ind  Mary,  m  fi.  R. 

Cafe  idj.  Lewis  againjl  Prelton. 

A  plea  to  a  bond  T^  E  B  T  on  a  bond,  conditioned  to  pa^  fo  much  money  yearl]^ 
ktMplZtelt  ^^'^  ^^*^  ^^^^  patents  are  in  force.    Plea,  that  bom  fiich  a 

are  in  force  time  tiU  fiicfa  a  thta^e,  he  did  paf,  and  that  then  the  letters  patents 
S^i^LI*^  became  void,  and  of  no  force.  The  plaintiff  replies,  that  thev  were 
tib^became  in  force;  €t  hoc  petti  qudd inquiratur  fir  fatriom.  The  detendaift 
8.  c  SUn  to7.  ^^i^^ixam.  And  pea  Curiam  the  plea  is  ill,  becaoie  it  does  not  flvew 
I  Sid.  334I       h6W  ibt  letta^  patenfts  becasne  void. 

^  Co.  4. 

Cto.  Jic.  363.    %  l«v.  i»3.    I  Lev.  191.    5  Com.  Dig.  ^  Pleader'*  (E.  25.)  (1.  V.  13.) 

Cafe  iS.4.  Hannam  i^ii/^  Stephcfis. 

Theconufeeof  jPJECTMENTona  fpecial  verdid.  A  ftatute  was  ex- 
\^^M^  tended,  and  a  UberaU  returned,  but  no  pofTeffion,  and  the  conu- 

icturned  cannot   for  ftill  enjoys  the  land. 

allign  the  lands 

before  recovery       The  queftion  was,  if  this  is  aflignable. 

in  ejedmeoty 

or  other  aaion.  It  WAS  ARGUEpy^r  thi  plaintiffs  that  there  is  no  turning  any 
ndaaual  t^axt  to  a  right,  to  an  intereft  whereon  an  qedment  may  be 
s  c  Ler  brought,  and  the  poileflbr  removed :  the  conufor  is  not  a  diffinibr 
J12/  ^  '  but  at  m]^  eledion.  {a)  I  have  ftill  all  the  pofleffion  as  I  ever  had, 
s.c.4Mod.4S.  and  that  is  what  the  law  gives  me  upon  the  lihrate:  upon  die  re- 
Ic'saik!^  <6^'  ^"*  of  the  liberate^  the  conufee  is  then  faid  to  become  tenant  by 
Co.Lit.  3x4.  ^  STATUTE  STAPLE,  and  then  there  is  ♦  an  intereft  in  him  by  agree- 
3  Co.  4.  IX.  ment  of  the  part^upon  the  conceffit :  it  is  at  leaft  in  nature  of 
f  Eac^Abr?'*^  an  inteTiffi  terminty  it  is  not  a  mere  right,  but  like  Braahridgii 
»57*%^- ''        ^^*  (*/     ^"  ^^^  Littleton  (c)  a  leflee  for  years  before  entry,  is 

«  r  2QI  1     f^d  to  be  the  fame  with  tenant  by  Jlatute  JlapU^  and  therefore  the 

'  ''  one  is  ailignable  as  well  as  the  other. 

Holt  Chief  Jujlice.  The  books  fay,  when  the  liberate  is  award* 
ed,  the  party  may  enter,  and  then,  from  the  execution  of  the  writ, 
the  partv  is  in  polfeffion  ;  and  then  when  the  party  goes  awav,  this 
is  an  adtual  oufter,  and  this  turns  it  to  a  right :  and  I  have  known 
this  before  Ellis  Jufiice  in  the  circuit,  and  held  not  affignable  for 
want  of  an  a£tual  entry  and  jpofleffion. 

DoLBiN  Jujiiciu  Upon  a  leafe  for  years,  it  has  oftentimes  been 
doubted. 

Eyres  Jtiflice,  I  was  of  that  opinion  always,  and  have  advifed 
adminiftrations  to  be  fued  out  to  the  conufee  upon  that  account,  and 
I  believe  in  this  very  cafe. 

(tf)    Pawliey  v.  Blackmail,  Cro.  Jac.  {h)  PIowdeo»  413. 

659.      Taylor   v.  Horde,     i  Burr.  60.  (f)  Co.  Lit.  170. 

Ackjas  V.  Hordes  Cowp.  689. 

Heme 
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Heme  againft  Jennings.  Cafe  185. 

A  CTION  on  the  cafe  for  flander,  viz,  thefe  words,  «  He  is  in  Z\^'JjZ  "#'* 
^*  "  Newgate  for  an  highway-man."    VerdicSl  for  the  plaintiff  on  «  for  aTigh'- 

not  guilty  pleaded.  "  way-man,"  ii 

.    *  not  aAionable. 

Mr.  Darnell  moved  in  arreft  of  judgment,  that  the  words  arc 
not  a^onable,  and  cited  Hob.  177.     Cro.  JacbSj, 

Mr.   Northey   e  contra    cited    Cro.   Jac.    154.   247.   536. 
Cro.  Car.  268.  and  Jones  299. 

And  ordered  by  the  Court  to  ftay  quoufque^  ^c 


The  King  agairifi  the  Inhabitants  of  Hornfcy.  Cafe  i86. 

'TpHE  cafe  was  now  moved  again.    Holt  Chief  Juftlce.    The  Prefcntment  for 
being  of  an  highway  is  matter  of  fuppofal,  and  muft  be  denied  •  ^'g^way  being 
in  pleading  (tf),  and  fo  held  in  the  cafe  of  Leather ^lane.  {b)  **"  °  "^**'* 

S.C.  Ante, 

Eyres  Jujiice.  You  may  give  it  in  evidence,  for  it  is  the  s!c.  Fort.  254. 
feme  with  *'  no  park,"  or  "  no  warren."  In  trefpafs  it  is  "not  s.c.4Mod.  38, 
guilty."     The  prefentment  is  but  in  nature  of  an  indidlment.  ^'  ^'  *°  ^^• 

s.  C.  12  Mod« 

PiR  Curiam  ordered  to  ftay.  J3^  ^^^^  ^^^^ 

S,  C.  Cartb.    222. 
(4)  See  Afpindall  v.  Brown«  3  Term  Rep.  265.      (b)  x  Mod.  1 12. 


•  The  King  againft  Cafe  187. 

•  [  292  ] 

INDICTMENT  for  foreftalling,  by  buying  at  BilUn^gate  of  Bittingfgatt^ 
1    f^  "  free  market 

And  held  by  Holt  Chief  Juftice  on  trial  at  niji  prius,  that 
the  party  was  not  guilty;  for  Jbillingfgate  was  a  market  time  .out  of 
mind,  and  fo  the  party  was  acquitted :  and  by  him,  were  it  other- 
wife,  all  the  fiih-mongers  were  liable  to  profecutions. 

Note,  this  was  at  the  inftance  of  that  company  againft  St  poor 
woman  that  cried  fifti.  {a) 

(«)  See  the  ftatutei,  lo  and  1 1  Will.  3.  c.  t4«  ^^  9  Ann.  c  26. 

Trinity 
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The  Third  of  William  and  Mary, 


IK 


THE    KING'S    BE  N  C  H. 


Sir  John  Holt,  Knt.  Chief  Jujiice. 

Sir  William  Dolben,  Knt.    T 

Sir  William  Gregory,  Knt\  Jujiices. 

Sir  Giles  Evres,  Knt.  J 

Sir  George  Treby,  Knt.  Attorney  General* 
Sir  John  Somers,  Knt.  Solicitor  General. 


Hill  againft  Mills  and  another.  c^fc  188. 


ENRY  HILLS,  citizen  and  ftationer  of  London^  made  his 


The  ordinary 


H. 
will,  and  conftituted    Elizabeth  his  wife,  and  Jdi^l  Afills  cannot  xc^Ve  to 

executors ;  and  gave  the  refidue  of  his  own  third  part  equally  grant  probate 

to  be  divided  between  GiUam^  his  fon  by  his  firft  wife;  James  and  ^Z^^";;',* jj?.'^* 

George  Hills^  his  fons  by  his  fecond  wife  (his  two  other  children  ^Intcd  by  the 

having  been  advanced  by  him  in  his  lifetime)  with  a  claufe,  that  if  teftator ;  and 

either  of  his  fons  fliould  conteft  or  fue  for  any  thing  contrary  to,  or  to  ^l^^^l^^' 

invalidate  his  will,  iiieh  his  legacy  fhould  be  void.  Probate  of  the  will  ^oke  a  probate 

fo  granted,  on 
accovnt  of  the  executor  being  incapabie  by  the  canon  la«r,  the  common  law  courts  will  grant  a  probi- 
bitSojw  S.  C.  f  Salk.  36.    S.  C.  ComU  185.    S.  C.  Skin.  ^99.     S.  C.  12  Mod,  9.     S.  C.  Holt, 

305.     Cr9.  Car.  S95,    5  Co;  |o*<   x  6alk.  399.    Sera.  857.    j  Burr.  139Z.     1  Bac.  Abr.  618.    %  Bac. 
Akr.  377. 

was 
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Hill  ^as  granted  to  Jdiel  Mills ^  one  of  the  executors,  and  denied  to  /A/ 
"Uviuu  ^^^^  flie  being  a  papift  conviSf^  {a)  the  eonvidion  being  exhibited 
into  court,  and  there  remains  with  tne  regiftry.  Gillam  Hills,  one 
of  the  children,  and  refiduary  legatee,  cites  Aitel  Adills  to  {hew 
caufe  why  the  probate  granted  to  him,  fhould  not  be  revoked,  and 
adminiftration  granted  to  him  the  faid  Gillam,  with  the  will  an- 
jiex:d.  In  the  citation,  no  caufe  was  expreffed ;  but  upon  Mr. 
Miir?.  appearance,  the  judge  of  the  prerogative  examines  bim,  if 
any  t  oiiimiilion  was  fued  out  againft  him.  He  owns  it,  and  that  it 
was  not  fup'jrfededj  and  then  he  urges,  that  his  creditors  had  given 
him  one  thouCind  pounds.  The  judge  lilcewife  examines  fome  wit- 
neflcs  about  a  mortgage  of  part  of  the  eftate  of  Hills,  which  was 
thus :  Hill  in  his  hfo-time,  had  made  a  mortgage  to  Mills  for  a 
thoufand  pounds,  which  Aftlls  affigned  after  HilPs  death,  &c. 

•  r  2Q4. 1  ^^^  Thomas  Pinfold  then  argued  to  this  efFeft:  That  * 
^  y^  ^  Mr,  Mills  is  but  &  nude  executor,  and  he  hath  no  intercft 
in  the  teAator's  eftate;  and  now,  by  becoming  a  bankrupt,  he 
is.  unfit  and  difabled  to  manage  another's  eftate^  who  wants  ho« 
nefty  qr  condu(5l  in  his  own ;  that  the  ordinary  is  judge  of  ail 
Ithis  matter;  that  a  probate  may  be  revoked,  and  the  judge  haiiv 
power  to  revoke.;  that  if  the  teftatoriay  that  he  vnW  not  have  his  ex- 
ecutors to  give  an  account,  yet  the  judge,  upon  confideration  of  the 
circumftances,  &c.  may  call  him  to  an  account,  for  the  judge  may 
order  that  which  the  teftator  would  have  done  upon  knowledge  of 
l4nwoo4i6S,  ^jjQfg  circumftances,  Linwood  de  tejlament,  religion,  verbo  ra* 
tionem\  that  in  the  fame  book  niji  talibus,  that  an  ordinary  may 
remove  an  executor  deputed  by  the  teftator  when  he  fees  juft  caufe 
for  doing  it,  where  there  is  a  fufficient  prefumption  of  fraud  j  though 
poverty  if  accompanied  with  diligence,  be  not  fo ;  and  in  the.  in- 
stitutes de  fufpeSlis  tutoribus,  Mfufpe^lus  de  moribus,  he  may  be. 
removed. 

Mr.  Ward,  of  the  fame  fide.  That  he  was  but  a  tniftee;  he 
had  no  intereft :  and  in  chancery  upon  any  miClemeanor,  they  do 
often  transfer  the  truft,  there  the  ordinary  is  the  judge. 

I  ARGUED  e  contra  that  this  probate  was  not  revokable  by  our 
law.  {b)  The  ordinary  here  is  compellable  to  give  probate  to  an 
executor ;  that  the  revoking  it  is  an  altering  of  the  will  of  the  tef- 
tator, and  making  a  new  one  for  him ;  that  the  intention  of  the 
party,  the  mens  tejiandi,  is  as  ftrong  for  the  conftituting  of  him  ex- 
ecutor, as  for  the  giving  the  fons  their  legacies ;  that  it  was  plainly 
the  exprefe  will  cf  the  teftator,  that  his  fons  fliould  not  have  the 
conduS  of  his  eftate :  he  gives  it  to  ih^mfub  alio  modo,  viz.  under 
the  managery  of  fuch  a  one  his  executor.  Then  as  to  the  bankruptcy, 

(«}  By  3jac.  x.  c.  5.  f.  11.     «  Every  Co.  Lit«  134.    Swinb.  349.    Codolp.  %y 

*'  popiih  lecuiant  convicted  of  popiih  re-  But   fee   2   Bulft.  155.      4   Mod.    357* 

*<  cufancy  (bail  ftaod  and  be  reputed   to  i  Hawk.  P.  C.  33.  and  Weotworth'a  Of- 

*<  all  intents  and  purpofes  difabled  as  a  ficeofEz.  17. 

*<  perfon  lawfully  and  duly  excoromuni-  {b)  Scc  AUan  Yt  Duodas^  3  Term  Rep* 

**  cated.**    And  an  excommunicated  per*  x^j. 


»77- 


fro  cannot  be  aa  executor  or  adminiftratory 


that 
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that  is  no  difability  or  breach  of  truft  ^»Whis  pxecutorfhip,  for  Hill. 
i^at  he  has  as  executor  the  law  protedls  from  all  forfeiture,  for  an  MiTli. 
outlawry  affects  it  not :  nay,  if  he  be  refolved  into  a  ftate  of  dam-  ' 
nation  by  excommunication,  that  is  no  difability  upon  him  in  that 
refpedl ;  {c)  an  attainder  of  treafon  or  felony  will  not  any  ways  for- 
feit it;  the  law  calls  it  not  his,,  becaufe  in  another's  right;  if  he 
grant  omnia  bona  fua^  the  goods  which  he  has  as  executor  will  not' 
paf  ;  if  he  releafe  all  debts  due  to  him,  it  will  not  bar  a  fuit  as  ex- 
ecutor.; the  commifltoncrs  of  bankruptcy  cannot  aflign  aoy  thing 
but  his  own  eftate,  fo  th^re  is  no  dai^ger  tp  the  teftatpr  concerned 
by  this  bankruptcy  :  Then  as  to  his  fitnefs  to  be  truftcd,  the  teftator 
knew  him,  and  judged  him]]Rt,  and  made  him  executor ;  he  is  com- 
pletely and  entirely  fo,  without  any  aft  of  the  court  chriftian ;  the 
probate  is  only  to  capacitate  him  to  fue ;  he  may  pay  debts,  and  re- 
leafe debts  before  and  without  *  probate ;  he  may  do  any  aft  of  ad-  •  [  295  ] 
miniflration  even  without  exception.  Now  no  man  or  court  can 
determine  executorfliip  without  his  own  renunciation ;  he  mud  ftill 
fue,  I  fay  he  muft ;  this  adminiftrator  can  never  bring  an  aftion;  but 
if  he  do,  the  defendant  may  plead  an  executor  made  and  living ;  he 
is  undoubtedly  ftill  liable  for  all  debts :  adminiftrator  is  an  executor 
appointed  by  the  judge,  and  therefore  no  argument  from  thence  can 
affeft  this  cafe :  it  is  true,  an  adminiftration  to  Forth  was  revoked, 
becaufe  of  his  bankruptcy ;  but  here  is  an  executor  made  by  the 
party,  which  the  law  entitles  to  have  a  probate  of  his  teftator's  will : 
lurely  there  never  was  a  citation  for  this  purpofe,  or  any  revocation 
of  a  probate  granted  to  an  executor,  ever  fmce  the  original  of  ec4. 
clefiaftical,  or  any  courts  in  England^  &c. 

Sir  Richard  Raines,  the  Judge^  made  a  great  difference  be- 
tween an  executor  and  an  adminiftrator ;  fo,  for  an  executor,  be- 
tween a  nude  executor^  who  is  only  truftee,  and  one  that  hath  i«- 
tere/i  by  the  will :  that  the  ordinary  is  to  take  care  that  the  will  be 
performed ;  the  teftator  made  Aftlls  executor,  on  fuppofal  of  him  to 
be  able  :  now  he  is  a  bankrupt ;  this,  if  known  to  the  teftator,  had 
prevented  his  being  executor;  the  ordinary  is  to  fee  his  exprefs 
will  performed ;  if  circumftances  alter,  then  his  prefumed  will  muft 
be  obferved,  in  fuch  manner  as  he  would  have  done  it.  {d)  The 
judge  fliall  fometimes  fwerve  from  the  tcftator's  appointments,  as  if 
that  a  man  be  improvident  or  of  ill  manners,  &c.  And  there- 
fore as  judge,  did  revoke  the  probate,  and  granted  adminiftration 
with  the  will  annexed  to  Gillam  Hill ;  the  other  children  being  be- 
yond fea. 

Afterwards  Raines  told  me,  that  the  canon  law  looks  upon  an 
executor  in  general,  as  one  that  hath  no  intereft,  whofe  province  is» 
only  to  execute  the  will ;  that,  by  the  fame  law,  in  cafe  of  a  will  to 
pious  ufes  (and  for  caufe  of  nurture  was  the  fame)  an  executor 

(r)  Co.  Lit.  134. 

{d)  Seethe  DicxiTi  de  adminlilratione  et  pericolo  tutor*^  lib.  3«  artic.  i. 

Voj,.  I.  T  is 
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Hill         is  removeablc  for  negligence,  if  nothing  be  done  for  the   (jpace 
MiTl..       of  one  year. 

NoTi,   The  novelty  and   profit  of  this  cafe  engaged  all  the 
Doctor's  zeal   for  it,   &C.  fed   mibi  videtur  fore  dljfmum    Ugi 


And  die  firft    day   of  Michaelmas  Term,  upon  my  motion 
on  a  fuggeftion  of  this  matter,  we  had  a  prohipition. 


Michaelmas 


♦  Michaelmas  Term,  •{  296  ] 

The  Third  of  William  and  Mary, ' 


I  N 


THE     KING'S    BENCH- 


Sir  John  Holt,  Knt.  Chief  Jujiice, 
Sir  William  Dolben,  Knt. 
Sir  William  Gregory,  Knt. 
Sir  Giles  Eyres,  Knt. 


I  JuJIices. 


Sir  George  Treby,  Knt.  Attorney  General 
Sir  John  SomkRs,  Knt.  Solicitor  General. 


Leach  and  others  againft  Thompfon,  Cafe  189. 

Eafler  Term^  2  mil.  V  Miry,  Roll  27^1, 

ERROR  in  the  King's  Bench,  upon  a  judgment,  in  the  Com.  A.  bebg tenant 

mon  Pleas,  for  the  plaintiff  in  ejed^ment ;  there  brought  by  ^orJ»fc  withre, 

Thomas  Thmpfon  againft  Sir  Shnon  Leach  and  others  defendants,  ?ft"'*?^iii* 

upon  Ac   demife  of  Ch.  leach,    of  the   manor  of  Bulkworthy.  fLTu^]^ 

Wherein  upon  not  guilty  pleaded,  the  jury  find  a  fpecial  verdift.  **«''*"'«  oftnch, 

iflue^  with  re-  .; 

That  Nich.  Leach  was  feifed  in  fee  of  the  manor  and  lands  in  "*j"^«r  ^^^  *» 
Ae  declaration ;  and,  by  his  laft  will  in  writing,  bearing  date  Decern-  f  fuTOdcTof*'* 

without  his  knowledge  or  confent.  Afterwards  A.  has  a  fon  bom,  and  then  B.  accepts  of  the  fumndcr  ' 
eaten  opon  the  eftate,  and  fuffers  a  recovery.  This  is  a  good  furrender,  although  it  was  not  accepted  until 
after  the  birth  of  the  fon  of  A.  and  deftroys  the  contingent  remainder  to  him  in  tail ;  for  the  confent  of 
the  furrenderee  is  implied,  and  being  a  common  law  conveyance  the  bare  grant  without  any  other  aft  divefti 
the  eftate  out  of  the  furrcnderor,  and  vcfts  it  in  the  furrenderee."  ■  S  C  Carth  itt    -«■/»  --- 

IC.  Comb.  438.  4W.  S.C.  Holt  357.  623.  665.  S.  C.  3  Mod.  301.  S.  C.  aS;ik.42;76;  6?8  67V 
S.C.3Salk.  300.  S.C.iVent.  198.  Cro.Car.  502.  Jones  405.  2  Roll  Abr.  J28.  »  Chaa.  Cat 
103.    aVerii..i89.    3  Bac.  Abr.  138.    Dougl.  251.    Fearn.  233.  241.  24?.  -«*.*'-». 
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LiJ^cM  berg,  19  Car.  2.  demifed  the  premifles  to  his  brother  StmoH 
TaoMrioN.  ^^^^*  ^r  life,  remainder  to  the  firft  fon  of  the  body  of  the  faid  5/- 
mony  and  the  heirs  males  of  the  body  of  fuch  firft  ton ;  and  in  like 
■  manner  to  the  fecond  and  third  fon,  &c.  and  for  want  of  fuch  iflue 
of  tlic  faid  Simon  Leach,  the  remainder  to  Sir  Simon  Leachy  and  the 
heirs  male$  of  his  body;  and  for  want  of  fuch  ifTue,  to  the  right  heirs 
of  Nicholas  the  teftatOr  for  ever :  that  the  faid  Nicholas  died  feifed 
of  the  premifles,  and  after  his  deceafe  the  faid  Simon  entered,  and 
became  feifed  for  life,  with  remainder  over  as  aforefaid  ;  and,  being 
fo  feifed,  made  a  deed  bearing  date  23  Auguft,  25  Car.  2.  fealed 
and  delivered  to  the  ufe  of  Sir  Simon  Ltacb  (but  he  was  not  pre- 
fent)  which  deed  the  verdi6l  fets  forth  in  hsec  verbay  and  by  it  he 
granted  and  furrendered  unto  the  faid  Sir  Simon  Leachy  and  his 
heirs  and  afligns,  the  faid  manor  and  lands,  and  reverfion  and  re- 
verfions,  remainder  and  remainders,  of  the  fame ;  to  have  and  to  hold 
the  fame  to  the  faid  Sir  Sitnan  Leach  and  his  heirs,  to  the  ufe  of  him 
and  his  heirs :  and  further,  that  the  faid  CL  Leach  (the  leflbr  of  the 
*  [  ^97  ]  plaintiff)  the  firft  fon  of  the  iaid  Simon  Leachy  was  born  the  ♦  firft 
of  November,  25  Car.  2.  and  not  before ;  and  that  Simon  Leachy 
from  the  time  of  fealing  the  deed,  to  the  25th  of  May,  30  Car.  2. 
did  continue  poiTefled  of  die  premifles ;  and  that  then,  and  not  before. 
Sir  Simon  Leach  accepted  and  agreed  to  the  faid  furrender,  and  en- 
tered into  the  premifles ;  and  that  afteirvirards  the  (aid  Si?tton  Lracb^ 
brother  of  the  faid  Nicholas^  the  teftator,  died,  and  the  faid  Charles 
Leach  the  fon,  after  his  deceafe,  entered  and  made  the  leafe  in  the 
declaration  mentioned  to  the  plaintiff;  who,  by  virtue  thereof,  en- 
tered, and  was  poffefl'ed,  and  fo  continued  till  the  defendants,.  Sir 
Simon  Leachy  and  others,  ejected  him.  But  whether,  upon  the 
whole  matter,  the  faid  Simon  Leach  did  furrender  the  faid  manor  and 
premiffes  to  the  faid  Sir  Simon  Leachy  before  the  faid  Charles  was 
born,  they  doubt ;  and  if  he  did  not  furrender  die  faid  manor  and 
premiflts  to  the  faid  Sir  Simon  Leach  before  the  birth  of  Charlesy 
then  they  find  the  defendants  guiltv;  and  if  he  did  furrender  before 
the  birth,  then  they  find  the  defendants  not  guilty. 

Powell  Chief  Jufticey  and  Rooksby  Jufticey  after  four  argu- 
ments at  the  bar  for  the  plaintiff,  held,  that  it  was  no  furrender,  till 
fuch  time  as  Sir  Sitnon  Leach  had  notice  of  the  deed  of  fixrrendcr, 
and  agreed  to  it,  and  fo  the  remainder  was  vefted  in  Charles  the 
fon,  and  not  defeated  by  the  agreement  of  Sir  Simon  after  the  birth  : 
and  judgment  there  was  given  for  the  plaintiff  contrary  to  the  opi- 
nion of  Ventris,  (a) 

I  ARGUED  for  the  plaintiff  in  the  writ  of  error.  The  cask  in 
ibort  was,  Simon  Leachy  tenant  for  life,  remainder  to  his  firft  ion, 
remainder  in  tail  to  Sir  Simon ;  the  tenant  for  life,  before  the  birth 
of  that  fon,  b^  deed,  fealed  and  delivered  by  him  to  the  ufe  of  5/r 
Simony  (but  in  his  abfence,  and  without  his  notice^  furrenders  his 
eftate  to  Sir  Simon',  he  continues  in  pofleffion  till  after  the  too  is 

(nj  ScethearfuaicBtof  VsNTAit,  2  Vent  i|S. 

bom; 
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born  ;  then  Sir  Simon  agrees  to  the  furrender,  and  then  entered.—  L«ach 
The  Questions  are  two.  Fir/ij  Whether  by  the  fealing  of  the  Thommo 
deed  to  the  ufe  of  Sir  Simon  in  his  abfence,  the  eftate  immediately 
pafled  J  if  fo,  then  the  contingent  remainder  to  the  leflbr  of  the 
plaintiff  in  the  original  adlion,  could  never  veft,  becaufe  the  parti- 
cular eftate  upon  which  it  depended,  was  gone  and  determined ;  the 
confequence  cannot  be  denied ;  for  the  law  is  plain,  that  if  Simon 
Leach* s  eftate  for  life  was  determined  before  the  death  of  CharleSy 
it  is  with  my  client.  Then,  Secondly^  another  queftion  is.  Whe- 
ther the  agreement  afterwards  (hail  not  fo  relate,  ♦  as»  to  make  the  ♦  [  298  ] 
land  pafs  ab  initio :  but  the  firft  is  that  which  I  rely  on,  (and  in  truth 
I  doubted  the  other,  for  that  no  relation  to  a  precedent  aft  could 
work  fo  ftrong  as  to  diveft  an  eftate  vefted,  which  was  created  by 
conveyance  antecedent  to  the  deed  to  which  the  relation  mutt 
be  {b)\  and  therefore  I  pretended  not  to  argue  that,  but  only  the 
other  firft  queftion,  vi%.  That  the  freehold  and  eftate  of  Simony  te- 
nant for  life,  did  immediately  by  the  deed,"veft  in  Sir  Simon  beford 
he  had  any  notice,  or  gave  any  exprefs  aflent  to  it ;  and  fo  it  was  a 
furrender  before  Charles  was  born)  that  a  furrendcr  pafles  the  eftate 
immediately,  even  without  any  exprefs  aflent,  becaufe  it  is  a  con- 
veyance at  the  common  law  that  needs  no  agreement,  Co,  Lit.  50. 
Coke  enumerates  the  conveyances  that  work  without  livery,  or 
other  ceremony  5  he  puts  the  cafes  of  leafe  and  releafe,  confirmation, 
demife  and  furrender,  amongft  the  reft :  whereas,  if  the  explicit 
agreement  of  the  remainder-man  or  reverfioner  were  a  circumftance 
requifite  to  make  it  eflFeftual,  he  ^ould  have  mentioned  it,  and  not 
have  numbered  it  with  thofe  that  need  no  other  requifite  than  a  bare 
deed  that  require  no  fuch  aflent.  Then,  if  I  can  make  it  out  to 
your  lordftiip,  that  fuch  common  law  conveyances  need  no  exprefler 
.  aflentS)  to  pafs  the  eftate  out  of  the  grantor,  and  that  the  reafons  of 
the  immediate  pafling  of  the  eftate  in  fuch  cafes,  holds  in  furrenders, 
as  well  as  other  conveyances,  then  the  inference  will  be  eafy.  Con- 
veyances at  common  law  do  immediately  (on  the  execution  of  them 
upon  the  grantor's  part)  diveft  the  eftate  out  of  him  who  makes 
the  conveyance,  and  vefts  it  in  him' to  whom  the  conveyance  is 
made.  In  cafe  of  conveyance?,  requiring  a  .further  aft  befides  a 
deed,  when  all  is  done  on  the  grantor's  part,  the  eftate  pafles  im- 
mediately even  without  aflent  or  notice ;  as  in  cafe  of  feoflinents 
made  to  divers  perfons,  and  livery  made  to  one  feoffee  in  the  ab- 
fence  of  the  reft  ;  the  eftate  vefts  in  them  all  till  difagreement  j  and 
fo  is  the  18  Edw.  4.  12.  exprefsly,  and  the  fame  is  cited  and  agreed 
for  law  in  Mtftton^s  cafe^  2  Leon.  223.  that  the  freehold  ftiall  be 
adjudged  in  them  all  till  they  have  difagreed :  fo  an  eftate  by 
livery  to  a  feme  covert  vefts  in  her  prefently  before  agreement 
of  her  hufl>and,  though  the  taking  bv  livery  could  import  no 
confent  from  her,  for  flie  was  nqt  aole  to  give  her  aflent  by 
reaibn  of  her  coverture,  yet  good  till  flie  difagree,  G?.  Lit.  3.  350. 
So  it  is  in  cafe  of  the  grant  of  a  revcrfion  with  attornment, 
the  freehold  paflith  immediately  by  the  deed,   Co.  Lit.  49,    And 
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LiAO        the  rtafon  feems  to  be,  becaufe  the  grantor  hath  done  aU  on  his  parf^ 
Thompson.     ^^  ^^^  ^^  *  '^^  ^^^  7^*^  *®  intereft  is  vefted  before  entry,  and  if 
•  r       Q  1    ***^^  leflbr  or  leflTee,  or  both  die  before  entry,  the  executors  of  tiift 
L  ^99  J    ]e{rce  (hall  hold  it,  Co^  Liu  ^6.  ^.  51.  b.     And  if  made  to  two,  and 
one  die  before  entry,  the  intereft  ihall  furvive,  and  yet  till  entry  no 
agreement  may  be  had  of  the  lefiee.     The  reafons  why  any  con- 
veyance divefts  the  eftate  upon  the  execution  of  all  required  on 
the  grantor's  part,  do  all  of  them  hold  in  cafe  of  a  furrender,  as  well  as 
toy  other  conveyance :  they  (ecm  to  be  three. — First.  It  is  an  ab- 
>  furdity  and  apparent  incongruity,  that  -  \yhen  a  conveyance  is  com* 

pleatly  executed  on  the  donor's  part,  that,  notwithftanding,  the  eftate 
(hould  continue  in  hira,  when  he  hath  done  all  he  can  to  dived  him- 
felf  of  it  5  as  Coke  in  i  /«/?.  217.  fays,  in  cafe  of  livery,  that  it  can- 
not ftand  with  aiiy  reafon,  that  againft  a  man's  own  livery  and  fciiln, 
the  freehold  fhould  remain  in  himfelf,  when  there  is  a  perfon  capa- 
ble to  take.     Now  it  is  to  the  full  as  unreafonable,  that  the  eftate 
fbould  remain  in  Simon  Leach  againft  his  own  deed  of  furrender, 
when  he  hath  done  all  he  can  to  part  with  it,  and  nothing  further 
is  required  on  his  behalf;  for  in  cafe  of  a  furrender  by  deed,  and 
fometimes  words  are  as  efFcdtual  without  deed  as  livery  in  cJc  of 
feoffments,  I  can  fee  no  reafon  for  a  difference.     In  the  cafe  of  a 
releafe  to  the  tenant  in  pofleilion,  the  eftate  vefts  by  deed  immedi- 
ately.    Then  there  is  a  prefumption  in  law,  that  it  is  for  a  roan's 
advantage  to  take  an  eftate,  and  fo  is  it  to  have  his  reveriion  at- 
tached in  poiTeflion :  now  no  man  can  be  fuppofed  unMrillLng  to 
that  which  is  for  his  advantage :  where  an  a£t  is  done  for  a  man's 
benefit,  an  agreement  is  implied  till  there  be  a  diftent.     In  the  cafe 
of  Smallman  v.  Jgborrowy  I  Rolls  Rep.  441.     J.  S.  and  a  feme  file 
are  jointenants  for  life,  they  intermarry,  and  make  a  leaie  of  the 
wife's  moiety  rendring  rent ;  the  feme  dies:  held,  that  the  leafe  binds 
the  furvivor,  becaufe,  it  being  with  a  render  of  rent,  it  is  intended 
to  be  for  her  benefit,  and  ib  good  till  exprefs  difagreement.     Held 
alfo  e  contra ;  that  if  a  feme  covert  grant  a  rent,  tlie  grant  is  ab- 
folutely  void,  becaufe  it  cannot  be  for  her  benefit :  fo  of  an  obliga- 
tion :  fo  if  an  infant  leafe  land  rendring  rent,  it  is  good  till  disagree- 
ment, but  if  without  render  it  is  void.     A  leafe  made  to  baron  and 
feme  for  years,  xhefeme  fliall  have  it,  if  {he  furvive,  becaufe  iiitended 
for  her  benefit,  and  confequentiy  good  till  ftie  difagree,  and  no  need 
of  an  exprefs  agreement  to  make  it  good.    An  ajfumpfit  to  n)y 
fervant  or  agent  in  my  abfence,  is  good  to  me  till  difagrccmerr, 
Hetley  176.     Godb.  261.     This  rule  holds  even  in  the  gift  of  goods, 
•  [  3^^  ]    as  is  refolved  in  the' cafe  oi Butler  v.  Baker^  3  Cb.  26.  •;  a  grant 
of  goods  and  chattels  vefts  the  property  in  the  grantee  before  notice. 
A  bond  is  fealed  and  delivered  to  a  man's  ufe,  who  dies  before  notice, 
his  executors  may  bring  an  aSion  upon  it.  Dyer  167.     Which 
ihews  the  general  reafon  and  intendment  of  die  law,  t(uit  what  is 
for  a  man's  benefit,  it  is  fuppofed  every  man  is  for  it ;  and  I  may  be 
very  confident,  that  Sir  Simon  Leach  was  always  willing  to  have 
this  eftate  :  and  as  I  faid  before,  an  eftate  made  to  a  feme  covert^ 
vefts  in  her  immediately  till  her  huft)and  diiagrees;  and  yet  fhe 
cannot  agree  to  bind  benelf  1  fo  is  Hob.  204.    And  in  pleading  it 
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IS  not  neceflary  to  aver  his  aflent,  for  it  vefts  till  be  difagrees;       tsAcn 
Stvayne  v.  Holmarij  Hutt.  7,  8.     Now,  my  lord,  is  there  not  the    «.     ^' 
feme  prefumption  and  appearance  of  benefit  to  him  in  reverfion  in       "®*"'o** 
the  cafe  of  furrender?  is  it  not  a  palpable  advantage  to  him  to  de- 
termine the  particular  eftate,  and  to  reduce  his  own  into  poiTeffion  i 
and  therefore  there  can  be  no  reafon  why  an  aflent  fhould  not  be  im- 
plied in  furrenders,  as  well  as  other  conveyances.    Then  further  j 
the  law  will  not  allow  or  fuffer  the  operation  of  a  conveyance  to  be 
in  fu/pence,  and  to  expeA  the  agreement  of  the  party  to  whom  it  is 
made,  becaufe  the  care  of  the  law  is  to  prevent  an  uncertainty  of 
tile  freehold :  this  feems  the  great  reafon,  why  a  freehold  cannot  be 
granted  in  future^  becaufe  it  would  be  hard  and  inconvenient,  that  a 
man  (hould  be  driven  to  bring  his  precipe  or  real  a£Hon  firfl  againft 
d  grantor,  and  after  he  had  proceeded  in  it  a  great  while,  it  mould 
abate  by  a  tranflation  of  the  freehold  to  a  ftranger,  by  reafon  of  his 
agreement  afterwards  to  fome  conveyance  made  before  the  writ 
brought ;  for,  my  lord,  this  muft  be  the  reafon,  or  there  is  none  at 
all,  for  there  is  nothing  in  the  nature  of  the  tiling  which  can  be 
called  a  reaf6n  againft  palling  of  a  freehold  infuturo ;  for  a  rent  de 
nof>o  may  be  granted  to  commence  in  futuroy  becaufe  that  being 
newly  created,  there  can  be  no  precedent  right  to  bring  any  real 
a6Uon  for  it,  Palmer's  Rep.  29, 30.     Now  all  die  uncertainty,  which 
the  law  abhors  of  a  freehold,  mutt  follow  in  this  cafe  of  a  furrendfer, 
if  nothing  pafs  till  an  agreement.    Besides,  pray  do  but  confider  the 
convenience  and  inconvenience  of  each  opinion,  and  it  will  be  apparently 
manifeft,  that  the  balance  is  on  our  fide,  notwithftanding  the  objec- 
tion which  I  expeft  to  hear  from  the  other  fide.     Suppofe  in  this 
cafc^  a  precipe  had  been  brought  againft  Simon  Leach  the  tenant, 
this  would  have  proceeded  according  to  their  opinion,  and  he  could 
not  have  pleaded  in  abatement  till  Sir  Simon  had  agreed  -,  and  afber 
a  long  pfogreis  in  the  fuit,  he  might  have  pleaded  an  agreement  •    *  f  ^Oi  I 
of  Sir  Simon* s  puis  darrein  continuance^  and   defeated  all  j  and  I  fee  ^ 

no  reafon  why  any  fuch  plea  fhould  not  be  admitted ;  fo  that  the 
iame  inconvenience,  as  to  the  bringing  of  re^  aftions,  holds  in  cafe 
of  furrenders,  as  of  other  conveyances.  Now,  on  the  other  fide,  you 
iay,  that  if  a  precipe  had  been  brought  againft  Sir  Simon  Leachy  he 
might  have  pleaded  his  difagreement,  and  fo  have  abated  the  writ 
by  "  non-tenure."  I  answer.  That  muft  be  agreed  ;  but  it  is  no 
greater  inconvenience,  than  the  plea  of  "  non-tenure"  is  in  all 
other  cafes  whatfoever  j  befides,  it  muft  have  abated  the  writ  imme- 
diately, for  he  could  not  have  abated  the  writ  by  anv  difagreement 
after  he  had  anfwered  to  it  5  when,  as  in  the  other  cales,  it  might  be 
pleaded  puis  darrein  continuance^  and  conf^quently  after  a  long  pro** 
grcfe  in  the  fuit;  befides,  it  is  more  improbable  that  he  (hould  diia- 
grce,  than  the  other  5  for  an  aflent  to  take,  is  the  likelicft  thing  ia^ 
the  world,  fo  ^t  the  mifchief  to  a  demandant  is  neither  fo  great, 
nor  fo  probable  as  in  their  cafe. — As  to  the  inconvenience  of 
makine;  a  deed  of  furrender,  and  continuing  in  poiTeffion,  and  there* 
by  deftroying  and  defeating  of  recovery,  fettlement,  and  charges. 
I  ANSWER,  This  hoWs  too  frecjucntly  in  other  conveyances, 
and  yet  in  diefc  the  frechpld  vefts  immediately,  though  a  difagree- 
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L«Acii        mcnt  doth  afterwards  diveft  it     Befides,  they  muft  agree,  that  an 
«.  express  aflfent  will  make  a  furrender  eife^tual,  though  the  furrenderee 

HOMrtov.    j^  ^^  enter,  and  confequently  though  the  aflent  may  be  as  great  a 
fecret  as  the  deed,  yet  it  vefts  the  eibte  in  him ;  fo  that  the  objaSioa 
N  as  to  ft  rangers,  by  continuing  In  pofTeflion,  holds  as  well  in  their 

opinion,  as  in  that  which  I  contend  for ;  for  the  eftate  vefts  before  en- 
try, though  it  cannot  maintain  trefpafs  before  entry,  and  that  aflent 
ot  their's  might  be  kept  as  private,  and  confequently  all  the  mif- 
chiefe  pretended  would  follow,  as  much  as  if  no  exprefe  aftent  were 
requifite :  that  he  is  become  tenant  before  entry,  and  muft  be  fo 
fued   in  a  frecipCy  are  full    authorities,  Bro.   Tit.  "  Surrender^* 
50  Hutu  95. — As  to  THE  OBJECTION,  That  in  cafe  of  a  furrender, 
an  adual  aftent  is  neceflary^  as  attornment  is  to  the  grant  of  a  re- 
verfion,  or  livery  to  a  feofnnent,  or  execution  by  entry  in  exchange. 
I  DFNY  that  anent  is  neceflary  as  a  circumftance,  but  do,  and 
muft  agree  it  an  effential  to  all  conveyances ;  for  every   convey- 
ance fuppofes)  that  there  are  two  perfons,  and  that  both  aflent;  and 
if  that  aflent  be  denied,  it  annuls  the  conveyance :  but  that  which  I 
do  affirm  is,  that  it  is  not  required  as  a  circurnftance,  as  livery  and 
*  [  3°^  ]    attornment  are,  to  perfe£^  the  conveyance ;  •  for  an  afl!ent  in  all 
conveyances  is  implied  in^him  that  takes,  and  this  by  intendment  of 
law  which  is  as  ftrong  as  the  cxpreflion  of  the  party,  till  the  con- 
trary do  appear^  and  there  is  no  conveyance  at  common  law  that 
doth  not  work  immediately  when  the  grantor  hath  done   all  on 
his   part: — ^but  perhaps  they  object,  that  exchanges  do  not  work 
imfcnediately.     I   answer.    That    ftands  upon  a  particular  rea- 
fon  I  there  muft  be  an  exprefs  mutual  aflent,  becaufe  there  muft 
be  a  mutual  reciprocal   grant,  as  appears  by  Litt.  Se£f.  13.  Finchi 
Ley.  27.     But  in  cafe  of  a  furrender,  there  is  nothing  to  be  done 
dn  the  reverfioner's  part^  but  to  take,  and  that  the  law  intends  a 
man  willing  to  do  till  difagreement  appears.— -Objection.    That 
in  copyhold  furrenders  the  eftale  ftill  remains  in  the  furrenderor, 
Frofel  V.  Welchy   Cro.  Jac.  403.     Answer.     That   is   founded 
upon  the  particular  cuftom,  and  cannot  be  urged  as  a  reafon  in 
this  crfe$    befides,  the  reafon  is  plain  there,  that  the  lord  may 
Have  a  tenant  for  his  fervices,  and  if  it  fliotild  not  be  in  him,  it 
couM  be  in  nobody ;  the  cuftom  will  not  admit  it  in  the  cejiui  que 
ufe  of  the  furrender,  becaufe  not  fo  much  as  a  prefentment ;  and  the 
lord  \%  not  capable  of  having  it,  becaufe  the  furrender  is  qnaji  con- 
ditional to  him,  and  not  to  his  ufe.— -Objection.   That  this  is  like 
to  the  reiignation  of  a  benefice,  which  cannot  be  pleaded  as  good 
till  acceptance  by  the  bifliop,  as  Bro.  tit,  Barr.  8 1.    Noy  147.    Cro. 
Jac.  197.     7  Edw.  4.  16.    9  Ed.  4.  49. — Awswer.     That  is  no 
way  to  be  compared  to  this  cafe  $  for  that  is  an  ecclefiaftical  mat- 
ter, and  founded  rather  upon  an  ecclefiaftical  reafon ;  the  reflgna- 
tion  is  of  the  cur^i  rather  than  the  benefice^  though  the  one  follows 
the  other ;  the  reflgnation  is  not  to  a  man  interefted ;  die  bifhop  ac- 
quires no  interfeft  herein  by  fuch  a  reflgnation,  it  is  made  to  him 
as  a  fpiritual  judge  and  father,  who  (by  reafon  of  his  own  juriidic- 
tion,  and  the  prieft's  obedience)  hath  power  to  judge  if  convenient 
for  the  church,  and    no  formdon  lies  of  a  re&ory,  for  there 
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is  neither  remaindery  reverter  or  drfcender  of  that;  perhaps  by  I-»ack 
▼HE  CANON  LAW  the  Ordinary  niay  refufe  or  cenfure  him,  if  he  tmompsoic. 
refign  a  cure  he  is  bdt  qualified  for;  and  yet  the  refignation 
of  a  donation  to  one  of  two  founders  enures  to  both.  Fair" 
child  V.  Gaire^  Cr$.  Jac.  63.  Whereas  a  furrender  is  quafi  a  de- 
reliclion  or  quitting  of  the  land  or  his  cftate  in  it,  and  thereby  the 
reverfion  or  remainder  takes  poffeffion  immediately,  the  freehold  is 
transferred  •  immediately  for  fear  of  a  fufpence  of  that  freehold ;  there  ♦  [  303  ] 
is  no  fuch  fear  or  care  in  cafe  of  paribnagesy  becaufe  they  have 
their  provifion.  In  a  vacancy  the  ordinary  is  to  take  care  for  the 
fupply  of  the  cure,  and  may  apply  the  profits  thereof  for  a  reward  to 
him  that  fhall  .adually  officiate  therein.  A  furrender  is  quaft^  a 
grant  of  the  term  or  particular  eflate ;  and  fo  it  is  held  in  die  cafe 
oSPeto  V.  Pembertort<f  Cro.  Car.  lOi,  And  being  a  grant)  no  man 
can  queflion  but  what  pafTes  by  grant,  doth  ved  immediately,  and 
fo  continues  till  difagreement.  A  furrender  or  furfum  redditio  doth 
not  ex  w  termniy  import  or  require  any  exprefs  agreement  of  the  re- 
verlioner,  only  a  dereJiftion  of  his  own  eflate  and  his  aiTent,  that  the 
other  fhall  take  and  enjoy  it ;  this  is  all  that  the  word  can  import.^ 
Objection,  That  there  is  found  in  the  verdidt  an  acceptance  and 
ent^y,  fuch  a  day,  and  not  before,  and  no  agreement  can  be  intended 
contrary  to  what  the  jury  find, — Answer.  I  confefs  there  are  fome 
fuch  unkind  words  inferted  in  the  verdid):,  but  that  will  not  alter 
the  cafe ;  for  if  the  law  do  not  require'  an  exprefs  agreement,  no 
more  than  it  doth  an  aiTent  on  the  lefTee's  part,  in  cafe  of  a  leafe 
and  releafe,  then  upon  the  execution  of  all  on  the  grantor's  part  the 
freehold  pafTed,  and  that  immediately ;  and  then  this  finding  no  way 
alters  the  cafe :  for  if  the  efbte  pafTed  before  the  exprefs  afTent,  if 
upon  the  aft  of  the  grantor,  that  adl  being  for  the  revcrfioner's  ad- 
vantage, the  law  implied  an  afTent  till  the  contrary  appeared.  Then 
the  finding  of  the  agreement  doth  no  ways  alter  the  cafe,  and  the 
words  **  and  not  before"  are  repugnant,  and  therefore  void,  becaufe 
the  law  implied  an  affent  at  firfl,  and  no  difagrcement  being  found,  it 
Is  a  good  confequence  of  the  freehold  immediately. — Objection. 
That  in  the  pleading  of  a  furrender,  it  is  generally  faid  ad  quod  agree-- 
aviij  and  that  the  forms  of  pleading  fhew  what  the  law  is  in  that 
cafe,  as  Ra/i.  Entr,  176,  177.  Fitz,  tit.  Bar.  262.  I  answer 
Firjfy  Thefe  are  all  in  adtions  which  are  brought  in  a  dif- 
affirmance  of  the  furrender,  and  do  import  a  difjgreement,  and 
therefore  the  defendant  has  no  means  to  bar,  or  avoid  fuch 
agreement,  but  by  fhewing  an  exprefs  agreement  before :  as  in 
debt  for  rent,  the  defendant  pleads  a  furrender  before  the  ront  becaifie^ 
due ;  the'bringing  the  a£tion  was  a  difagrcement,  and  therefore  an 
exprefs  agreement  before  was  pleaded  :  fo  in  vrafle.  Of  the  fame 
nature,  is  the  cafe  of  Petov.  Pemberton^  Cro,  Car.  lOi.  in  replevin, 
the  avowry  was  for  a  rent-charge ;  it  is  pleaded  in  bar  of  the 
avowry,  that  the  plaintiff  demifed  the  land  out  ♦  of  which  the  rent  *  [  304  ] 
jfTued  to  the  avowant;  the  avowant  replies,  that  he  furrcndered 
dimijicn.  pred, ;  to  which  the  plaintiff  agreed  :  this  is  of  the  fame 
nature  with  pleading  it  in  bar  to  an  action  of  debt  for  rent :  but 
when  the  a&ion  is  in  purfuance  of  the  furrender,  then  it  is  not 
pleaded;  (ois  Rajlall  EnU  136.  in  covenant  for  ejecting  him;  and 
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LsACM  the  defendant  pleads  a  furrcnder  in  bar  without  any  acceptance^ 
TaoMTspir.  ^f<^^^h  1^  *s  "o^  univerfally  fo,  for  in  /VVz.  ///.  Deht^  149.  Debt 
for  rent!  defendant  pleads  in  bar,  drat  he  furrendered,  by  force  of 
livhich  he  became  feifcd  \  there  is  no  n.entlon  of  pleading  any 
agreement,  ttiough  that  adion  was  in  dilaffiimance  of  the  furrender. 
7hirdly^  If  an  agreement  be  ncceiTary  to  he  pi  .-adcd,  that  is  fulfilled 
by  an  impliedi  as  well  as  by  an  expreis  afTent :  fuppofe  leflee  for  life 
Ihould  make  a  leafe  for  years  referving  rent,  and  in  debt  for  die 
rent,  the  lefiee  fhould  plead,  that  the  plaintiff,  before  the  rent  grew 
due,  did  furrender  to  him  in  reverfion,  and  he  accepted,  and  ilTue 
taken  upon  the  acceptance,  and  at  the  trial  it  be  proved,  that  the 
plaintiff  had  executed  a  deed  of  furrender  (as  it  is  here)  to  him  in 
reverfion  in  his  abfence ;  would  not  this  turn  the  onus  probandi  upon 
the  plaintiff,  that  he  difagreed  to  the  furrender  ?  furely  his  agree- 
ment/r/Wy^aV  would  be  prefumcd,  and  then  the  rule  xsjiabit  fra^ 
fumbtio  dome  probetur  In  contrariunu  It  is  not  always  plesuled ; 
and  when  pleaded,  it  is  upon  a  fpecial  reafon,  to  conclude  the  party 
from  diiagreeing.  Fourthly^  No  argument  can  be  had  from  this 
pleading,  to  make  any  forceable  conclufion  in  the  point ;  for  admit 
an  expreis  afTent  neceflary,  it  cannot  be  needful  to  be  pleaded ;  for 
if  it  be  a  necefTary  circumflance  to  the  conveyance,  as  livery,  then 
furfum  reddidit  implies  it,  becaufe  it  cannot  be  a  furrender  without 
it;  as  feoffment  implies  livery,  becaufe  no  feoffment  without  it, 
Cro,  Car.  162.  and  181.  Now  it  is  an  odd  way  of  arguing,  taJnfer, 
that  the  law  is  fo  in  a  point,  becaufe  the  pleading  is  fo ;  whereas,  if 
the  law  be  as  they  fay,  the  pleading  need  not  be  fo.«-^BjECTioN. 
The  defcription  of  a  furrender  in  the  books  is  with  an  aiTent, 
Co.  Lit.  337.  That  the  furrendering  is  the  yielding  up  an  eflate 
which  drowns  by  mutual  agreements  between  them,  PerAifiSj  cap. 
Surrender^  SeSf.  608,  609.  To  this  I  give  two  anfwers.  Firjfj 
That  every  conveyance  requires  the  confont  of  both  parties,  and  an 
agreement  is  necelfary ;  but  the  qucftion  is,  whether  an  agreement  is 
not  intended  where  a  deed  of  furrender  is  made  in  the  abfence  of 
him  in  reverfion  ?  whether  the  law  will  not  fuppofe  an  aflent,  till 
♦  r  J05  ]  a  difagreement  •  appears  ?  If  the  reverfioner  were  prefent,  he  muft 
•  agree,  or  difagfee  immediately;  and  fo  it  is  in  all  other  convey- 
ances ;  and  fo  are  all  the  cafes  put  by  Perkins  of  furrenders  made  to 
the  lefTor  in  pcrfon;  the  words  of  the  book  are,  "  the  leffee  comes  to 
<«  thQlefror,and  {2X^1  furrender''  Prri/«j  fiiith, '« If  the  UfTor  do  not 
**  agree  it  is  void,  for  a  furrender  cannot  be  againft  his  will :"  this 
may  be  all  true,  and  yet  what  we  contend  for,  may  be  law  too ;  for 
by  no  conveyance  can  a  man  have  an  eftate  put  into  him  againfl 
^is  will  and  by  force :  but  it  will  be  hard  to  ihew  a  book-cal'e  ad* 
judged,  where  a  deed  of  furrender  is  executed  in  the  abfence 
pf  the  reverfioner,  and  that  nothing  pafTes  till  he  confents.  I  do 
agree,  that  a  difagreement  will  null  it,  and  fo  it  will  in  a  cafe  of  a 
Jeafe"  for  years  made  in  abfence,  fine,  feoffment,  grant  with  attorn- 
ment, bargain  and  fale,  yet  then  the  term  vefts  before  agreement  or 
npdce.  The  inconveniences  would  be  infinite,  if  a  furrender  could 
not  operate  dU  an  exprefs  affent  of  the  furrenderee,  for  then  no  fur- 
gender  could  be  to  an  in&nt,  at  lead  when  under  the  years  of  dif«* 
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cx^tion ;  for  if  it  be  a  neceflary  circumftance,  it  cannot  be  omitted  Leach 
in  any  cafe,  no  more  than  livery  or  attornment ;  fo  although  an  in-  THOMPioK. 
fent  of  a  month  dd  is  by  law  capable  to  take  an  eftate,  becaufe  it  is 
for  his  advantage,  yet  he  mufl:  not  take  a  particular  eftate  upon 
which  he  hath  a  reverfion  expedfant,  becaufe  it  muft  enure  by  way 
of  furrender ;  and  yet  an  infant  by  our  law,  is  capable  of  being  a 
furrenderee,  as  well  as  a  grantee ;  for  whofoever  is  capable  of  a  fur- 
render,  is  capable  of  a  grant.  Tenant  for  life,  and  he  in  reverfion 
for  life,  may  furrender  without  deed,  and  the  eftate  of  him  in  rever- 
fion fhall  be  furrendered  by  it ;  for  it  feems  this  fhall  enure,  as  9 
furrender  of  the  firft  eftate  for  life  to  the  next,  and  fo  it  is  a  fur- 
render of  an  eftate  in  pofleffion,  27  Jf  46.  2  Rolls  Jbr.  498.  Now 
here  the  reverfioner  for  life  never  agreed  to  take  any  eftate  from  the 
firft  leflee.  By  Co,  Lit.  192.  214.  if  there  be  two  jointenants  in 
reverfion,  a  furrender  to  one  enures  to  both ;  by  which  it  is  plain, 
that,  as  to  one  moiety,  the  deed  of  furrendef  operated  without  aflent, 
or  notice,  Bro.  Sur,  39.  Suppofe  tenant  for  life  fhould  make  li- 
vely upon  a  grant  of  his  eftate  to  him  in  reverfion  and  two  others, 
and  the  liveiy  be  made  to  the  others  in  the  abfence  and  without 
the  notice  of  the  reverfioner,  this  livery  furely  (hall  work  imme- 
diately, even  as  to  the  whole  eftate  ;  and  if  it  doth,  it  muft  enure  as 
a  furrender  for  a  third  part;  fo  is  Bro^  tiu  Surr.  Ii.  Suppofe  *  #  r  ^qA  t 
tenant  for  life  of  Black  Acre  fliould  by  leafe  and  releafe,  convey  *•  ^  ^ 
Black  Acre  and  ^f^/V^  vAr^  to  him  in  the  reverfion,  who  hadi  no  no- 
tice, muft  not  Black  Are  pafs  till  notice  and  ailent,  and  White  Acre 
pais  immediately?  for  Black  Acre  muft  pafs  by  way  of  iiirrender, 
and  in  pleading  you-  muft  {x^Jurfum  reddidit. — ^Objection.  The 
cafe  of  Perryn  v*  Aller^  in  OwerCs  Rep.  97.  It  is  there  faid,  that 
to  make  a  good  furrender,  there  muft  be  an  immediate  reverfion  in 
the  furrenderee,  pofiefiion  in  the  furrenderor,  and  an  agreement  of  the 
parties.  I  answer.  That  cafe  can  be  of  no  authority  in  this  point, 
for  that  was  tenant  for  years,  the  reverfioner  for  years  covenants 
and  agrees  with  J.  S.  that  the  tenant  fhould  enjoy  the  land  for  a 
longer  term  j  and  the  queftion  was,  if  thatwere  a  furrender  ?  and  held 
not,  and  with  good  reafon;  for  undoubtedly  the  confent  of  the 
tenant  is  neceflary,  and  there  could  be  none  intended,  and  the  tenant 
was  no  party  to  die  deed,  but  a  perfect  ftranger ;  and  the  intent  and 
agreement  of  the  parties  to  the  articles,  was  undoubtedly  that  it  fliould 
not  extinpuifti  the  other  term,  and  it  was  intended  a  furrender  by 
nobody;  befidcs,  tiiere  is  a  better  reafon  than  all  this  given,  v/2;. 
becaufe  a  lefler  term  could  not  merge  in  a  greater,  the  reverfioner 
being  but  for  years^  and  Andersok,  and  the  reft,  go  upon  ano- 
ther notion,  tmit  a  covenant  between  two,  that  a  third  man  fliall 
enjoy  land,  is  no  leafe ;  further,  the  report  can  carry  no  great  au- 
thority with  it  \  die  cafe  is  oddly  put :  a  man  feifed  of  land  by  leafe 
for  thirty  years  makes,  &c.  A  grant  of  a  rcverfior\  may  be  witli 
attornment  without  aflent  cr  notice,  for  attornment  may  be  in  the 
abfence  of  die  grantee,  by  an  aflent  declared  on  hearing  the  deed, 
which  was  only  fealed  and  delivered  to  the  ufe  of  J.  S.  Co.  Lit^  31c. 
Bro.  tit,  Attor.  40.  Tooker^s  cafe^  2  Co,  68,  Then  we  are  here  in  a 
cafe  where  \»  only  a  contingent  rtmaindir^  which  i$  but  a  kind  of 
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LiAca       Jcintilla  jurisy  and  not  much  favoured  in  law.     Upon  this  furrender 
TBoMtioif.     ^^^^  *^^"  ^  ^^^^  ^^  ^"^^^  poffeffion,  and  two  marriage  fettlements. 
And  therefore  1  prayed  areverial  of  the  judgment  in  the  Comoion 
Pleas. 

Note,  I  did  not  argue  the  point  of  relation,  for  that  I  doubted 
it  was  hard  to  maintain  fo  ftrong  a  relation,  the  remainder  being  by 
title  antecedent  to  the  furrender,  it  being  vefted  in  Charles  by  virtue 
of  the  will,  and  fo  paramount  the  furrender  to  which  the  aflent 
muft  relate  ;  and  confequently  no  relation  to  that  deed  of  furrender 
Ihiill  divert  an  ertate  inverted  by  virtue  or  force  of  a  will  or  convey- 
♦  [  307  ]  r.nce  executed  before  that:  *  if  an  eftate  arife  to  one  upon  a  con- 
tmjrency,  or  a  power  be  referved  upon  a  fine  or  feoffment  to  ufes 
when  once  raifed  or  vefted,  it  relates  to  the  fine  oi:  feoffment,  as  if 
immediately  limited  thereupon,  i  Co.  133.  156.  If  the  hufband  dif- 
continue  the  wife's  eftatjf,  and  then  the  difcontinuer  conveys  back 
the  eftate  to  the  wife  in  die  abfence  of  the  huiband,  who,  fo  foon 
as  he  knows  of  it,  difagrees  to  it ;  this  (hall  net  take  away  the  u* 
miner  Which  the  law  wrought  upon  her  firft  taking  the  eftate  from 
the  difcontinuee,  Co.  Lit.  356.  Jones  78;  becaufe  (he  is  in  of 
a  title  paramount  to  the  conveyance,  to  which  the  difagreement  re- 
lates ;  and  the  fame  rule  holds  for  agreement :  and  of  this  opinion 
was  all  the  Court  of  Common  Pleas  s  and  therefore  I  ftirred  not  this 
point. 

Mr.  Row  argued  e  contra^  that  in  a  furrender  the  mutual  afient 
of  the  parties  is  necefiary^}  that  a  particular  tenant  cannot  throw  up 
his  eftate,  nolens  volens  to  d)e  reverfioner ;  that  a  furrender  pleaded 
without  alFent,  is  ill ;  that  a  furrender  is  like  a  refignation ;  diat  an 
afTent  cannot  be  prefumed  when  it  is  found  that  he  did  not  a^ree 
till  five  years  after.  He  cited  fVinch's  Ent.  477.  Pabn.  344. 
Dyer  1 10.  9  Ed.  3.  76.  Cro.  Jac.  197.  Sid.  75.  Cro.  Eliz.  487. 
31  JJf.pL  25.  Bro.  tit.  Debty  93,  94.  Kelw.  194,  195.  Djer 
258.     2  Leon.  192. 

Levins  Serjeant^thc  next  term,argued  for  the  plaintifFin  the  writ  of 
error ;  that  the  eftate  pafTes  generally  by  the  aft  of  the  grantor,  C^JZ.//. 
110;  that^even  in  the  grant  of  a  rcverfion  it  palTes  betweca  the  parties 
immediately ;  that  in  releafes  no  confent  is  necellary  :  he  cited  RaJI. 
Ent.  in  Debt  Releafe^  I.  136.  Co.  Ent.  j88.  Dyer  167.  Co.  Lit. 
Qjbb.  2  Inft.  674 ;  that  if  a  leafe  be  made  for  years  with  condition  of 
accruer^  the  eftate  pafTes  prcfcntly;  that  exchanges  ftand  upoa 
another  reafon,  for  there  muft  be  mutual  a£ts ;  that  a  grant  may 
be  pleaded  without  afTent,  and  this  is  found  as  a  reieafe  and  grant. 
It  is  true,  the  grant  turns  by  operation  of  law  into  a  furrender,  but 
ftill  it  is  a  grant ;  here  it  is  a  good  grant :  now  there  is  nobody's 
confent  required  to  that,  but  his  own :  here  it  firft  works  as  a  grant  : 
then  if  the  eftate  were  out  of  Simon  Leachj  it  matters  not  whcpe,  the 
contingency  is  deftroycd. . 

Gold  /  contra*    That  the  jury  make  a  fpecial  conclufion,  if  die 

laid  Simon  Leach  furrendered  or  not,  which  deftrpys  the  notion  of 
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paffing  as  a  grant :  then,  that  no  eftate  pafles  at  common  law  with- 
out livery,  entry,  or  agreement,  unlefs  in  cafe  of  an  eftoppel ;  that 
whofoever  comes  to  an  eftate  by  any  conveyance,  is  called  a  pur- 
chafer  ^  now  by  Co,  Lit.  3.  <*purchafe"  is  where  a  man  comes  to  land 
per  fin  fait  on  agreement ;  that  even  in  furrenders  in  law  it  is  the  ac- 
ceptance or  agreement  of  the  *  parties  that  makes  them  good  :  he  •  [  oqS  ] 
cited  2  Rolls  Mr.  787.  12  Edw.  4.  3.  Perkins  tit.  Grants  fe£f.  i. 
13  Hen.  7.  26,  27.  Plowd.  87.  J8.  21  Hen.  7,  6.  And  there- 
fore concluded,  that  no  aiTent  being  had  to  the  furrender,  till  after 
the  birth  of  Charles^  it  was  a  void  furrender. 

Holt  Chief  Jujiice.  As  to  the  words  ^  releafe  and  grant"  in 
the  deed|  they  iignify  nothing  j  for  a  grant  in  this  cafe  could  be  of 
no  avail  vathout  livery :  though  the  words  of  the  deed  be  "  grant," 
yet  it  muft  be  pleaded  as  a  furrender,  and  not  otherwife  :  a  fur- 
render is  a  particular  fort  of  conveyance,  and  agreement  is  neceilary 
to  perfedl  it 

And  fo  judgment  was  affirmed. 

And  afterwards  that  judgment  was  reverfed  in  the  Houfe  of  Lords  ; 
§mnihus  baronibus  pour  man  clyeni.  (r)    . 


(c)  S«e  S.  C.  3  Mod.  30c.  S.  C.  % 
Vent.108.  See  alfo  Show.  P.  C.  151.  ac- 
cord*. But  the  revcrfal  was  contrary  to 
the  opinioni  of  ail  tbtjudgtSftxzs^t  Vsti. 
TRis  'Chief  Jufiice^  and  Atkyns  Chief 
Barmij  S.  C.  3  Lev.  2S5.  S.  C.  Carth. 
S50.  See  alfo  4  Com.  Dig.  509.  In  Hila- 
ry Teront^WlU.  3.  another  cjeAmentwat 
Jbrought  on  a  new  demife  by  Charles  Leachf 
S.  C.  Corny.  4^-  in  which  there  wa?  ano. 
ther-Tpeciai  verdtd  iindtnj^,  befides  the  fa^s 
as  above  mentioned^  that  Sjaun  Leach  the 
tenani  for  life  was  not  eM9t  memfu  at  the 
tinoe  of  the  fealing  and  delivery  of  the  faid 
/urreoder«  S.  C  3  Mod.  301.  and  which 
he  had  been  induced  to  make  by  hit  wife'i 
father,  S.  C.  Carth.  435.  Two  pointi 
were  made*  riRSTy  whether  the  furrender, 
hc\u%  made  by  a  perfon  nm  cmpos  mentis, 
Mraa  void  #i  isifM  j  or  if  nor,  txcoNDLYy 
mbcthu  the  kflbr  of  the  plaintiff  Charlet 


Leacbf  cU'ming  by  virtue  of  a  collateral 
remainder,  and  not  as  heir  at  law  to  the 
dcvilor,  could  take  advantage  of  hie  father'i 
lunacy.  S.  C.  3  Moo.  302.  and  Holt 
Chief  Juftifi,  and  ail  the  other  judges  of 
the  King^a  Bench,  were  of  opinion  that 
this  deed  of  furrender  was  abfoluteiy  void, 
S.  C.  1  |«d.  Ray.  315.  and  that  i\\  perfont 
may  take  advantage  of  it.  S.  C.  3  Mod. 
311.  for  being  made  by  a  perfon  non  compos 
mtntisy  it  never  could  have  any  effeft  in 
law,  S.  C.  Canh.  436.  except  as  againft  • 
the  furrenderor  himiclf,  S.  C.  Cumy.  47. 
a  writ  of  error,  however,  -was  brought  in 
the  Houfe  of  Lords,  where  the  fecond  quef- 
tion  was  again  elaborately  argued,  but  the 
judgment  was  affirmed.  S.  C.  Show.  P.C. 
150.  S.  C.  12  Mod.  173.  See  Gilbert's 
Vfes,  140.  Dougl.  50,  and  3  Danvers, 
Abr.  164.  aotii. 
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In  Mjpimpjity  if 
the  confidcra-' 
tion  be  execu- 
tory^  it  ought  to 
be  precifely  al- 
ledged  accords 
ing  to  the 
■gceemenr,  but 
if  the  averment 
agree  JubHan^ 
t'uiiy  with  the 
thing  to  be  per- 
formed, it  will 
be  good  after 
▼erdift* 
Hard*  103* 

I  Sa!k<  65. 

5  Com.  Dig.  50. 
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Bird  againfi  Geary. 

Hilary  T'erm^  2  William  and  Mary^  -RoHa-JS^ 

A  CTIONonthecafe^rtf  ^tf  quodcumthe  pl^ntiff in Eafter  Term, 
in  fuch  a  year  in  the  King's  Bench,  had  recovered  againft  one 
T.  G.  tarn  quoddam  debit,  fix  hundred  pounds,  quam  fifi^  ihilUngs 
pro  miftSy  and  had  fued  a  fieri  facias  to  the  fheriff  of  M^  dire£led> 
and  divers  goods  to  the  value  of  four  hundred  pounds  were  feixed, 
and  in  execution  detained  by  virtue  of  the  fieri  facias^  and  the  (aid 
T.  G.  had  paid  and  fatisfied  all  the  monies  due  on  the  iaid  judgment^ 
except  two  hundred  pounds  for  principal,  and  thirty-eight  pounds 
five  ihillings  for  intereft  and  cofts  in  obtaining  the  faiu  judgment, 
and  levying  execution  aforefaid ;  and  that  one  hundred  pounds  of 
the  faia  two  hundred  pounds  was  in  truft  for  one  J.  F.  And 
whereas  the  goods  and  chattels  aforefaid  in  execution  afore&id,  and 
in  pofTeffion  of  the  bailiiF,  being  a  certain  agreement  was  had  be- 
tween the  faid  plaintiff  and  defendant,  and  the  faid  T.  G,  viz.  That 
the  faid  defendant  (hould  give  to  the  plaintiff  a  bond  for  pavment  of 
one  hundred  pounds  of  the  faid  two  hundred  pounds,  and  another 
bond  for  the  other  one  hundred  pounds  to  the  faid  J^  Fi  and  that 
the  plaintiff  (hould  aflign  and  transfer  to  the  (aid  defendant,  all  the 
benefit  of  the  (aid  judgment  and  execution  to  his  own  proper  u(e 
without  any  account  to  be  rendered  to  the  laid  plaintiff;  and  (hould 
permit,  and  do,  and  execute  ail  things  necefTary  thereunto ;  and 
that  the  goods  aforefaid  (hould  be  fold,  aOigned,  and  delivered  to 
the  defendant  de  et  ex  bonis  ct  catallis  pred.  ac  monet.  proinde  faSf* 
ihould  on  requeft  pay  the  plaintiff  all  his  intereft  ^xA  cofts:  that 
the  defendant  (in  coniideration  of  the  plaintift^s  promife  to  perform 
his  part)  avers,  that  bonds  were  given  jn  purfuance  of  the  (aid 
agreements ;  and  that  the  plaintiff  (by  writing  under  his  hand  and 
feal)  did  af&gn  to  the  defendant  the  judgment  and  debt,  *  and  da- 
mages aforefaid,  and  all  the  benefit  thereof  nee  non  execuU  pred* 
ana  made  him  his  attorney  without  account,  to  receive  to  his  own 
ufe;  that  the  defendant  abinde  hucufque  tot*  benefic*  pre^T  nee  nan 
execut,  pred  ad  ufu*  fuu'  propr.fine  aliquo  computo  inde  querent!  fa^^ 
habuit  et  recepit;  that  the  intereft  and  cofts  amounted  to  thirty^ 
eight  pounds  nve  (hillings  and  were  demanded,  and  not  paid*  A^jsi 
,  ajfumpfitj  and  verdlft  for  the  plaintiff, 

I  MOVED  in  arreft  of  judgment,  th^t  our  promife  was  fpecial  and 
conditional  to  pay  out  of  the  goods  and  chattels,  and  the  mon^ 
thereby  made  \  fo  that  by  the  agreement  we  were  to  pay  nothing  tiQ 
the  goods  were  difpofed  of  by  us :  now,  for  any  diing  thlat  appears  by 
the  declaration,  the  goods  do  remain  in  our  hands,  and  then  we  were 
not  to  pay ;  for  their  very  averment  fuppofes  it,  viz.  that  fix)m  fuch 
a  time  hitherto,  we  had  the  benefit  of  the  judgment  and  the  execu^ 
fion,  which  fuppofes  a  continuance  of  the  goods  in  Q\if  hands,  and 
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no  money  raifed  out  of  the  goods ;  and  the  raifing  of  the  monies 
out  of  the  goods,  was  the  confideration,  and  that  being  executoryy 
xnuft  be  precifcly  alledged  to  be  performed. 

But  PER  Curiam  non allocalur^  becaufe  altera  verdift. 

Arid  Eyres  Jtiftlce  faid,  that  the  cafe  of  Marten  v,  Bcwesy  Crq. 
yac.  7.  was  much  a  ftronger  cafe  than  this  ;  and  yet  held,  that  the 
thing  averred,  being  the  fame  in  fubftance  with  the  matter  of  the 
agreement,  it  was  well  enough* 

Judgment  iqr  the  plaintiff. 


i«y 


BlID 


The  King  againji  Lady  Oncby,  alias  Truden  'Cafe  191, 


An  outlawry  fof 
not  coming  to 
church  rererfed 
for  not  ftating 
that  THE 
County 
Court  was. 
held  in  iindjhr 
the  county. 

a  Roll.  Abr* 

Sox. 

3  Mod.  89. 


INDICTMENT  for  not  coming  to  any  church  or  chapel  for  the 
-*  fpace  of  a  month,  contra  formam  JiatutL  For  want  of  ap- 
pearance, procej^  of  outlawry  ifllies,  and  an  exigent  is  returned 
thereupon. 

The  defendant  brings  a  writ  of  error  to  reverie  the  outlawry,  and 
the  error  which  I  aligned  ore  tenus  was  the  ufual  &ult^  in  not  faying 
Sie  county  court  was  held  pro  comitate  [a) 

2  Roll.  Rep.  52.     X  Keb.  50.  %  Keb*  i%t%   1  Vent  xo8.    2  Shower,  $o. 

Objectxon /i/r  Curiam.     The  3  Jac.  I.  c.  4.  C  16.     That  no  An  outlawry  on 
indictment,  &c.  nor  any  proclamation,  outlawry^  or  other  proceed-  ^  mdiament 
ing  thereupon  (hall  be  avoided,  difcharged.  or  reverfed,  by  reafon  of  to'churchrm^ 
any  default  in  form,  or  lack  of  form,  or  other  defeat  whatfoever,  be  reverfcd  for 
*«  other  than  by  direft  traverfe  to  the  point,  of  not  coming  to  <*«f«^  ^'^  forn^ 
**  church,"  whereof  fuch  perfon  or  perfons  fhall  be  indicfted,  but 
the  fame  indictment  fhall  ftand,  and  be  in  force,  and  be  proceeded 
upon,  any  fuch  default  of  form,  or  other  defeat  whatfoever  notwith- 
ftanding. 

To  the  which  I  anfwered,  at  another  day,  that  it  is  true,  the 
ftatute  includes  outlawry  and  proclamation,  and  *  fays,  none  of  *  [  310  ] 
them  (hall  be  annulled  for  any  lack  of  form ;  but  if  that  conftru6lion 
be  made  of  it,  then  it  will  be  inconfiftent  and  contradiftory  in  itfelf. 
Now  this  16  all  but  one  entire  fentence,  and  the  whole  muft  be 
taken  together ;  the  latter  words  mud  explain  or  controul  the  for- 
mer, elfe  no  outlawry  can  be  reverfed  at  all,  but  upon  conformity ; 
whereas  the  ftatute  fays,  "  other  than  by  diredl  traverfe  to  the  point 
^  of  not  coming  to  church,''  and  that  the  indidment  fhall  ftand 


{a)  See  the  cafe  of  Rex  ▼•  Wilkes, 
4  Burr.  2527.  where  an  outlawry  was  re- 
veried  becaufcyin  theiherift^s  return  to  the 
capias  cum  froc/amationep  the  name  of  the 
county  in  which  the  county  court  was 
fituated  was  not  dated  ;  and  becaufe 
the  county  court  was  not  dated  to  be  held 
*'  for  the  ctmnty.**  This  obje^ion  was  alfo 
Ukea  in  Rex  v.  Bairingtoo,  3  Term.  Rep. 


500.  and  the  Court  feemed  to  think  that 
ic  would  not  now  prevail ;  but  the  outlawry 
was  reverfed  on  another  point :  and  in  the 
cafe  of  Rtx  «.  Tamdelf  the  lortt  •fpncltt" 
mUion  required  the  (herifF  to  proclaim  the 
parties  in  open  court  in  the  (herifTs  county^ 
not  faying  county  court^  and  held  goo4* 
4  Term.  Rep.  522.  539* 

good, 


aSS 


Km  a 
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good,  which  admits  it  may  be  reverted ;  but  then  the  partjr  muft 
plead  n$t,guihy  to  the  indi<£tment.  Several  outlawries  wpre  re- 
verfed  in  the  Lord  Scrogg/8  time.  I  confefs  I  cannot  remember 
that  notice  was  taken  of  this  obje&ion. 

But  at  laft  the  outlawry  was  reverfed,  and  ihe  pleaded  not  guilty, 
and  this  per  totam  Curiam. 


Cafe  192. 


ftan  of  two 

lioufes,  the  one 
new  and  the 
other  old  J  un- 
derlet the  prc- 
miiTea  for  feven 
yrari,  **  ex- 
■<  cepting  aud 
•*  refcrving 

••    TK«  WEW 

«*  Housi  for 
•"  the  ufc  of 
■'  theldforif 
•<  heiballpleafe 
<*  to  dwell 
<*  therein,  but 
*<  not  to  be  let 
«•  to  any  other 
••  perfon,  and 
•*  at  all  times 
««  when  he  doei 
«*  n<»t  live 
"  there  tj  be 
**  to  the  ufe  of 
•<  the  Icflee/* 
tlh  niKV  Hufe 
is  not  demiled, 
and  the  lefT-e, 
by  occupying 
it,  becomes 
iTJcrely  a  tenant 
iti  wH/f  f'o  that 
if  a  fire  acci- 
dentally happen 
therein,  the 
landlord  cannot 
snaintain  an 
adion  againft 
"him  for  negli- 
gence, 

S.  C.  4  Mod.  9. 
S.  C.  Garth. 

S.  C.  Comb. 

177- 

S.  C.  3  Salk. 

156. 

S.  C«  12  Mod. 


14. 


Holt.  410. 
78. 

;i.i  ] 


Cudlip  againfi  Rundli. 

Trinity  Temty  3  JViUiam  and  Mary^  Roll  646. 

T\ECLARATION  in  czfejro  e$  qu^d  the  plaintifF  on  Ac 
^^  twenty-fifth  of  March,  36  Car.  2.  was  poffeft  of  an  houfe 
with  the  appurtenances  for  a  term  of  years,  then,  and  yet  to  come ; 

and  being  b  pofled,  did,  by  indenture,  demife  the  premiiles  to  the 
defendant  for  feven  years  then  next  enfuing;  by  virtue  whereof  the 
defendant  entered,  and  was  thereof  poffeft  5  and  fo  being  poiTeft^  and 
the  plaintiff  pofHrft  of  the  reverfion  thereof,  the  defendant  afterwards, 
the  8th  November  in  the  year,  &c.  ignemfuum  in  domo  pred.  tarn 
negligenter  cu^odivit^  that  the  houfe  was  burnt,  to  his  damage  of 
three  hundred  pounds.  The  Defendant  pleads  noa  dimjit  modo  gt 
forma  prout  quercns  narr»     Ilftte  thereupon. 

The  jury  find,  that  the  plaintiff  on  the  twenty-fifth  of  Marchy 
was  poffeft  of  the  premiffes  for  a  certain  term  of  years,  then  and  yet 
to  come ;  and  being  fo  poffeffed  by  indenture  then  made,  in 
coniideration  of  the  rent  and  covenants  thereinafter  mentioned, 
he  did  ^  demife,  grant,  and  to  &rm  let  for  herbage  pafture  and 
^^  tillage  to  the  faid  defendant  his  executors  and  affigns,  all  that 
'^  onemeffuagc  or  tenement  with  the  appurtenances  commonly  kno^^-n 
"  by  the  name  of  Ugbeare  fituate  in  Tavijiocky  and  then  in  the  te- 
"  nure  of  the  faid  Cudlip  or  affigns,  together  with  all  houfes,  out- 
"  houfes,  ftruftures,  ways,  waters,  watercourfes,  profits  and  commo- 
de dities  diereunto  belonging,  or  in  anywife  appertaining,  excepting, 
<^  and  always  referving  out  of  the  iaid  demife  and  leafe,to  die  plaititifF 
^  his  executors  and  adminiftrators,  the  *  houfe  commonly  called  Tht 
(<  New  Houfe^nzvf  built  upon  the  premiffes,  for  the  ufe  only  of  the  la- 
<*  thcr  of  the  (aid  plaintiff  and  himfelf,  and  their  wives  and  fiunily  xm 
«<  live  in,  if  they  pleafe,  but  not  to  be  let  to  any  perfon  or  perfons 
(c  whatfoever,  and  at  all  other  times  when  they  (hall  not  dwell  there 
^^  to  be  ufed  by  the  defendant,  his  executors  and  affigns ;  and  alio  ex* 
**  ccpt  one  nurfery,  with  the  trees  therein  growing,  to  the  plaintiff^ 
^'  his  executors  and  affigns,  during  the  term  after  mentioned  \  to 
<*  hold  the  premiffes  (except  before  excepted)  to  thedefendant  his  exe- 
**  cutors  and  affigns  for  feven  years,  &c/*  That  at  the  time  of  the 
Icafe  made,  there  were  two  houfes  upon  the  premiffes,  one  old  one, 
and  one  new  built ;  that  the  new  built  houfe  only  was  burnt  y  that  at 
the  time  of  the.  fire,  the  defendant  was  in  poffeffion  of  the  new  built 
houfe  (except  one  room  which  the  plaintiff  had)  and  that  the  new 
riowd.  19. 195.    Co.  Lit.  47.    Dyer  103.    4  Co.  64,    Ceo.  £ti<.  6.  37a.  517.    Shep* 

built 
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hnilt  houfe  was  -burnt  by  fire  made,  and  negligently  kept  by  the  de-  Cud  l if 
fendant  in  that  part  of  the  houfe  then  in  his  pofleflion,  etji^  ^c.  to  rw^dii, 
his  damage  one  hundred  pounds }  et^  for  the  defendant  pro  defends 

For  THE  PLAINTIFF.  There  have  been  many  queries  ftarted  in 
this  cafe  at  the  bar,  and  by  yoUr  lordlhips.— /^i;;^,  Whether  this  adion 
lies  againll  an  un6ler  kjfee.-^econdiy^  If  there  be  any  reverfion  in  the 
plainttfF  to  found  this  aftion. — Thirdly^  If  this  be  fuch  a  demife  as 
we  have  declared  on,  fuppoAng  it  a  tenancy  at  will,  if  that  fo  found 
maintains  our  defclaration ;  nay,  if  here  be  any  demife  for  years  ; 
and  this  laftl  (hall  endeavour  to  maintain.  First,  If  this  new  houfe 
did  pafs,  or  was  excepted.  And  with  fubmiffion,  my  lord,  it  is 
not  excepted,  becaufe  the  exception  is  qualified.  We  are  here  in 
the  cafe  of  a  leafe,  where  every  word  is  to  be  fo  conflrued  as  to 
hdve  a  due  and  full  fenfe  if  the  rides  of  law  will  permit  it ;  and  no  fuch 
conftru£lion  is  to  be  made  or  allowed  as  ihaU  reje£l  or  make  void 
any  part  or  claute  of  ^e  deed,  if,  by  any  other  conftruftion  confif* 
teat  with  the  rules  of  law,  they  nuy  be  made  to  have  a  fenfe.  And 
this  is  a  rule  in  all  laws,  and  in  our's  efpecially,  for  which  I  might  cite 
many  cafes.  Now  *  thefe  words  "  for  the  ufe  of,  &c."  muft  be  void  if  •  [  312  J 
their  conftru£lion  hold,  for  then  they  are  of  no  fervice ;  whereas,  I 
(ay,  thefe  words  (hall  qualify  the  fenfe  of  the  general  word  «  ex- 
<^  cept,"  and  then  the  term  and  intereft  paiTes.  But  a  Ubtrty  or 
ufage  is  referved  to  the  leflbr.  It  is  true,  the  firft  words  are 
ftrong ;  but  then  the  fubfequent  ones  explain  their  fenfe  j  the  in- 
tent is  to  be  gathered  from  the  whole  contexture :  the  words  fub« 
fequent  explain  their  meaning,  ^'  and  at  all  other  times  the  lefTee,  his 
*^  executors  and  affigns  are  to  have  it,"  that  plainly  denotes  an  intereft 
vefted  to  be  their  intent,  which  fhould  go  in  fucceffion  to  the  parties 
reprefentative ;  whereas  the  benefit  of  the  ufe  to  the  lefTor  was  only 
perfonal,  and  extended  no  further  than  to  him  and  his  father:  no  words 
of  intereft  ufed,  nor  fo  much  as  executors  are  there  named.  Then 
the  next  exception  flicws  their  different  meaning,  v/z.  «  except 
**  during  the  term."  There  was  a  total  exception  defigned  of  the 
nurfcry,  here  is  only  a  perfonal  occupation  rcferved,  which  only 
doth  amount  to  a  covenant;  and  the  different  form  of  penning, 
fhews  the  different  intent  of  the  parties  in  the  fcveral  exceptions  j  fo 
that  the  intereft  of  the  thing  was  never  defigned  to  be  excepted  in 
the  firft ;  for,  if  fo,  then  they  would  have  ufed  the  fame  words  as 
in  the  laA ;  and  this  anfwers  the  objeftion  of  the  «  except  as  before 
«  excepted"  in  the  habendum^  for  that  is  fufficientlv  fulfilled  by  the  ex- 
ception of  the  nurfery,  which  is  total  and  compleat,  and  during  the 
whole  term.  That  this  exception  ought  to  be  conftrued  according  to 
the  fenfe  I  would  put  upon  it,  there  is  the  reafon  of  the  law  for  it.  He 
agreed,  that  thefe  words  ufed  in  a  will,  may  give  an  intereft,  and 
pafe  the  thing  to  be  ufe^,  and  fo  is  Matthew  Manning^  cafiy  8  Co» 
94*  becaufe  of  the  intent,  but  that  implies  it  fhould  be  otherwiie 
in  a  deed ;  nay,  though  it  fhould  pafs  the  thing  itfelf  in  the  cafe  of  a 
grant,  yet  it  will  not  rcfei^ve  it  in  an  exception,  for  that  the  words 
of  an  exception  are  the  words  of  the  lefFor,  and  to  be  conffarued 
moft  ftrongl y  contra  proferentenh  and  fo  is  Bro,  tit.  Except,  pi  a. 

Vot.I.  U  ^Hen.i. 
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CvDLtr        4.  Hen.  S,  pL  I.  artd  the  cafe  of  Ive  v.  Sam^  Cro.  Eliz.  52a.  does 
*•  contradtd  as  to  the  exception  of  woods,  that  that  excepts  the  foil. 

Yet  it  muft  be  agreed  ftill,  that  an  exception  is  to  be  conftrued 
moft  ftrongly  agaiiift  the  exceptor,  becaufe  bis  words,  Plnvd.  103. 
171.      In  wills,  covenants,  and    all  agreements,    (and  a  Icafe  is 
but  an  agreement)  the  latter  part  (hall  explain,  qualify,  reftrain, 
or    enlarge   the   general  words    precedent,  efpecially    if  in    one 
fentence.      The  books  arc  plentiful  in  this  matter,  whether   the 
rettriftive  words  are   precedent  or  fubfequent,  as  in  Dyer  240. 
•  r  1^1^  1     termor  •  for  years  afligns  his  term,  and  covenants,  that  He  hath  not 
made  any  former  grant,  or  done  any  thing,  whereby  the  laid  af» 
fignmcnt  ihould   be  impaired  or  fruilrated,  but  that  the  affignees 
might  quietly  enjoy  without  the  difturbance  of  any  perfon;  held, 
that  the  general  words  fliall  be  reftralncd  and  limited  by  the  expo- 
fition  of  the  particular  ones.     So  Dyer  255.     Condition  to  fuffcr 
the  obligee  quietly  to  hold  the  lands  during  the  term,  and  that 
without  the  trouble  of  any  perfon  >  held,  that  the  general   words 
ihall  be  reftrained  by  the  particular.     Nor  is  there  one  cafe  tb  the 
contrary:  Sir   Geo,   Trenchard*s  cafe^  IVinch.  91,  92.  and    Lift, 
Rep.  92,  95*     Covenant,  that  he  was  feifed  in  fee,  and  diat  he  had 
power  to  fell,  and  that  no  revcrfion  was  in  the  crown  notwithftand- 
ing  any  aft  done  by  the  covenantor ;  the  laft  words,  "  notwithftand- 
**  ing  any  a<ft,"  do  reftrain  the  general  fcnfe  of  both  the  former  cove- 
nants.    And  in  all  the  cafes  on  this  topic  it  is  agreed,  that  the 
general  ftiall  be  reftrained  by  the  particular,  if  they  are  but  one 
entire  fentence ;  here  they  arc  undoubtedly  but  one.     The  cafe  of 
Gainsford  v.  Griffith^  I    Sound,  60.  agrees  that  point.       In   that 
cafe  of  Sir  George  Trenchard  as  reported  by  Littleton  there  are  many 
cafes  quoted  which  deferve  not  a  repetition  before  your  lordlhip. 
Then  this  exception  feems  repugnant,  and  therefore  void,  as  if  I 
grant  totarn  partem  pi/car*  met  jalvo  mihi  pijiario  meo ;    this  is  a 
void  exception,  becaui'e  repugnant  and  contrary  to  the  firft  grai^.t, 
Bro.  tit.  "  Refervat**   23.     Grant  of  twenty  acres,  referving  or 
excepting  one,  are  void  becaufe  repugnant,  Co,  Lit,^'].     Leafe  of  a 
manor  except  the  courts  and  profits,  exception  void.     Moore  87c. 
Dyer  96,  97.     Exprefs  authority  is  Dyer  264.     Leafe  of  an  houfc 
in  Fleet-Jlreet^  vf'ith  all  chambers,  cellars,  and  (hops  thereunto  be- 
longing, except  the  (hops  for  his  ufe ;  and  held  a  void  exception, 
and  that  for  two  reafons,  both  which  hold  fn  our  cafe,  viz.  the  fiift 
per  Dyer,  the  exception  was  but  fpecial  and  temporary,  viz.  during 
the  occupation  and  ufe  of  the  leflbr  himfelf,  and  the  premiffes  were 
leafed  generally.      Then  secondly,  die  fliops  were  by  escprcfs 
^vords  demifed ;  it  was  exprefsly  faid  "  all  fliops,"  and  the  exception 
beingcontrary  to  the  exprefs  words  of  the  grant  is  void  ;  and  this 
was  Dyer's  opinion  contra  Weston.     And  then  at  laft  is  added, 
£t  fic  fuit  opinio  aliorum  jujiicariorum  tandem.     This  is  direfl  :  but 
I  confefs,  tnat  Mr.  Row  did  cite  i  And.  52.     And  there  the  cafe 
(by  the  name  of  Homely  v.  Clifton)  is  othervnfe  reported  ;  but  my 
Lord  Dyer  fays,  that  fuch  at  length  was  the  opinion  of  the  other 
juftices;    fo    that    en   firft    argument,   the   opinion   might   be  as 
*  [314  ]     Anderson   puts  it.     Befides,  his  reports  •  are  impcrfedtj  they 

X  like 
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tnke  notice  only  of  the  reafon  of  its  being  fpecial  and  temporary,  *    Cup  lip 
as  idle  and  void.     Befides,  there  was  a  tbtal  ufe  refcrved ;  here  it      ^.^,^01.1. 
is  "  at  other  times  for  the  defendant  and  his  affigns,"  and  he  takes  no 
notice  of  the  argument  from  the  repugnancy,  which  is  the  ftronger   . 
rea(bn  of  the  two:  it  is  true,  the  report  of  Novel  Bendlowgs  181. 
is  agreeable  to  Anderfon  ;  but  that  is  plainly  mi  (taken,  for  it  refers 
to  t>yery  which  fee  accordingly,  \vhereas  it  is  plainly  with  us :  but 
to  fupport  the  authority  of  Dyer^  there  is  the  opinion  of  my  Lord 
Hobart  exa£Uy  concurring,  who  quoted  this  cafe  outof  my  Lord  Dyer 
as  good  authority,  in  his  argument  in  the  cafe  of  Stukeley  v.  Butler^ 
which  was  Hilary  Term,  12  Jac.  i.  it  is  foL  170.  and  feveral  others, 
Kenfon  v.  Readings  Gro,  Eliz.  244.    2  KolL  Mr.  454.  where  fpe- 
cially  cxprefled  before  the  exception  made,  as  in  the  cafe  of  un- 
derwoods refervations  and  exceptions  fliall  be  void,  rather  than  the 
intent  of  the  grant  (hall   be  fruftrated,  as  Dorril  v.  Goiljnsy  Cro. 
Eliz,  6.    Arden  v.  Dennis^  Lane's  Rep,  68,  69.     7  Hen.  6.  pi,  43. 
Out  of  a  general,  a  part  may  be  excepted,  but  not  a  part  out  of  a  . 
certainty.  Dyer  97.     And  the  true  realbn  is,  becaufe  the  intent, 
where  apparent,  Ihall  never  be  falfificd  j  where  it  is  not  particular, 
an  exception  may  explain  it. 

S  ECONDL Y,  Then  if  here  be  any  reverfion  in  the  plaintifF.     That  On  a  dedart. 
appears  well  enough,  for  it  is  faid  that  the  plaintifF,  being  poflefled   ^'O"  »"  ««^« 
of  a  certain  term  of  years,   he  made;  him  a  leafe  for  feven  years,  [iff^J„  J^ffcffed 
by  virtue  whereof  he  entered,  and  was  pofleffed  :  "  that  the  plain-  of  a  term  of 
"  tiff  being  poflefled  of  the  reverfion  thereof  for  a  certain  term  of  ye>"»  »"<*  ^**« 
«  years,"  which  could  not  be,  if  he  had  aOigned  the  whole  term,  ['^^'/fcltr'^'"* 
Further,  the  jury  find  us  pofi'^fled  of  tlie  reverfion  for  a  term,  then,  years,  it  ihall 
and  yet  to  come,  which  was  at  the  time  of  the  finding.     There  are   ^^  intended  that 
no  words  of  affignment  of,  &c.  but  only  of  a  grant  and  dcmife,   [n^hr'pulntiff. 
It  mutt  now  be  intended  (o,  fince  the  jury  have  found  a  particular  Dougl.  183. 
matter,  and  referred  it  to  the  court,  every  thing  elfc  ought  to  be 
intended,    according  to   GocLIe's  caf:^  5  Co,  96,  97.     The  court 
on  a   fpecial  verdidt  fliall  never  doubt  of  any  thin^i,  but  that  v/hich 
the  jury  doubt  of,  and  have  referred  to  their  coniiJcration,  and  all 
other  matters  ihall  be  fupplied  and  intended.     Here  the  ifl'ue  is  non 
dimijitj  and  the  jury  have  found  a  deed  of  demife  in  confideration 
of  a  rent  referved,  and  that  could  not  be,  if  his  term  were  no  longer 
than  feven  years :  and  they  find,  that  upon  the  demifed  premifl'es, 
there  were  two  houfes,  and  their  conqlufion  is  fpecial ;  "  if  by  this 
"  indenture  the  houfe  paffed,  then  for  the  plaintiff;  if  otherwife,  for 
"  the  defendant."  Therefore  all  other  things  fhall  be  intended,  as  in 
the  cafe  of  Caflle  v,  Hobbs^  Cro.  Car.  21,  22.  and  Saund.  v,  Rich^ 
Styles  278,  279.     Special  verdift  on  a  v/ill,  the  dying  fcifed  of  the 
devifor,  (hall  be  ♦  intended. — But  of  this  point  the  Court  made  no    ♦  [  315  ] 
doubt,  though  the  Chief  Justice  at  tirft  objeded  it. 

Then,  that  this  aSion  lies,  was  agreed  by.Rov^,  and  muft  be  An  aaion  oa 
fo  if  the  houfe  Daffed  by  the  leafe ;  for  tlie  reafon  of  the  Countefs  pf  *^*  «fcfor 

■'  neghgenCly 

keeping  a  fire,  &c.  lies  by  a  leffcc  for  years  agajnft  his  under -lejfee^  Dyer  121.  3  Le?.  356.    5  Mod. 

iSi.  4 Mod.  12.  Noy's  Max.44.  Skin.  681.  1  Salk.  13.  19.  Corny.  Rep.  3a.  i  Bl. Con.  431.  1  Bac. 
Abr.  55.  24X.  l.d.  Ray.  188,  x  Wilf.  i45'  'O^^^X.  183.  1  Tcrai  Rep,  12. 430.480.  535.  2  Term 
Rep.  166.  %i%. 

Ua  Salop's 
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CoDLXF  Salop* s  cafe^  5  Co.  13.  and  Cro.  Eli:i.  777,  784..  was,  bccaufe  tenant 
KviTbis.  ^*  ^*''  ^^^  "^^  '**''*^  '^'*  permiffive  waftc,  cither  by  common  law, 
or  by  ftatutc;  and  the  leflor  was  feifcd  in  fee,  and  not  liable  over  for 
any  waftc  done  :  but  here  is  a  leflee  for  years  under  us  ;  if  he  were 
ai&gnee  of  the  whole  term,  no  waftc  lies  againft  us,  but  only  againft 
the  affignee  for  waftc  done  after  the  aflignment,  Co.  L'tL  54.  2  hjh 
302.  bccaufe  he  is  the  holder.  But  we  arc  in  the  cafe  cf  an  under 
leafe,  and  it  muft  be  agreed  that  waftc  lies  againft  us,  Liwkner  v. 
Ford^  I  Lecn.  48,  49.  and  the  cafe  of  Swetton  v.  Cajhe^  Teh,  56, 
37.  There  cxprefsly  held,  that  it  lies  not  againft  an  under  leflee 
for  a  lefl*er  term,  and  that  bccaufe  there  wants  an  immediate  privit}*, 
and  confequently  it  muft  be  againft  us  :  the  very  form  of  declaring 
in  the  cafe,  is  in  Hern's  Plead.  161.  and  fo  adjudged,  IVeJl  v. 
Trude^  Cro.  Car.  187.  Jones  224.  and  Jeretnyv*  Lowgar^  Cro^  Eliz, 
461.  Nor  can  I  fee  any  reafon,  why  it  fhould  not  lie  againft  a 
tenant  at  will,  for  we  are  liable  over  in  that  cafe,  which  is  the  true 
reafon  the  books  go  upon,  {a) 

On  a  declara-  gut  fuppofing  the  houfc  cxccptcd,  and  then  the  defendant  but 
JlTc^plaS  tenant  at  willj  if  this  finding  maintains  our  declaration  ?  This  I 
demijtd  pre-        wavcd,  bccaufc  I  was    of   opinion,   that  it  was  a  material  vari- 

miffrt  to  the  de-   anCC. 

jfcadant  iotjenftn 

irVtfriy evidence  «.»      ^-^  t      i        •*•  Mt     t  i-rk  • 

that  the  defen.  Mr*  GoLD  however  argued,  that  if  at  will,  the  verdict  is  for  the 

dant  was  only  plaintiflF,  and  the  leafe  only  an  inducement,  and  not  of  the  fubftance, 

I'faMi'vailanc"  ^^  ^hc  modo  etforma  is  not  material  in  this  cafe ;  and  cited  Clare 

on  the  iffue  V.  Pepts,   Cto,  Eltz.  41.     I  Leon.  68.  Katre  v.  Deucarty  Owen  91. 

"  «^^ifif  ^,  Co.  Lit.  281,  282.  and  Hyden*s  cafe^  Cro.  Jac.  328. 

V9a9  tt  forwM. 
2  Roll  Abr.692. 

5^Leon.  80.  T^  which  Mr.  Row  e  contra  infifted,  that  modo  et  formes  in  this 

crrt.'/ac.  140.  cafe  were  of  the  fubftance  of  the  iflue,  and  that  this  was  another 

Cowp.  766.  demife  j  and  that  tenancy  at  will,  and  for  yearsy  were  quite  dift'c- 

Dougi.  377.  pent,  and  cited  Dyer  260,  and  2  Rolls  709, 

1  Term  Rep. 
447*  '^59* 

And  THE  Court  was  of  this  opinion,  and  that  the  cafes  in  the 
2  Rolls  Jbr.  707,  pL  44  &  58.  were  ftronger  than  this,  and  Hob. 
72.  And  in  this  cafe  they  ought  to  prove  a  demife  for  fevcn  years : 
though  it  muft  be  owned,  that  if  a  man  enter  by  agreement,  he 
becomes  tenant  at  will  j  and  cejiuy  que  truft  is  fuch. 

Tremaine  Serjeant  argued  on  the  other  fide  on  the  point  of 
exception,  only  as  I  did,  viz.  that  as  to  repugnancy  there  was  none, 
becaufe  it  is  general,  «  all  the  houfes  and  ftruaures,"  and  liicn  the 

W  By  \\  Gw-  3-  «•  73-   f-  46-  «*  no  "  any  damage fufTcrcd  or  occafioned  th«f. 

«  aftion,  fuir,  or  pfnccfs  vhatfbevcr  fliall  •'  by.     But  it  is  providw^,  that  nothJn«  io 

««  be  had,  maintained,  or  profecutcd  againft  «« the  aft  contained   (hail  extend  to  deVrat 

«  any   PcHon  m  whofe  houfc  or  chamber  "  or  make  void  any  contraft  or  acrecmert 

"  any  fire  fliall  accidentally  begm,  or  any  •*  made    between    landlord   «od    tcnanu" 

"  rtcompence  be  made  b>.  fucb  pcifon  for  See  33  Ceo.  a.  c.  30.  f.  23. 

exception 
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exeeption  of  one  is  well  enough.    Then  it  is  excepted  ♦  to  the  Cupli* 

flaintiff and  his  executors  **  to  be  ufcd  by  him>"  which  intends  the  ruu^'h. 

intereft,  and  not  barely  the  ufe:  then  thefe  words  "  not  to  be  let  or  »  #.  ■516*1 

fet,**  import  an  intereil;  for  if  only  the  ufe  were  intended,  then  the  *-  ^      ^ 
words  **  n6t  to  be  let"  would  be  idle. 

Afterwards  the  Court  gave  their  opinion  feverally. 

Eyres  'Juflta.  That  it  is  no  demife  of  the  new  houfe  for  feven 
years :  the  new  houfe  is  plainly  excepted  out  of  the  demife,  though 
tliere  feems  to  be  a  qualification  of  the  exception,  and  there  may  be 
a  iaving  out  of  the  fame,  Owen  20.  This  qualification  only 
amounts  to  give  a  tenancy  at  will  to  the  defendant.  It  i^  at'  the 
pleafure  of  the  leflbr,  whether  the  Icflce  (hall  enjoy  it  for  ;he  term, 
or  any  part  thereof:  and  tlierefore  it  is  only  declarative,  how  the 
leflor  agreed  to  ufe  that  houfe.  But  no  term  pafTes  to  the  defendant 
by  it,  and  therefore  the  defendant  muft  have  judgment  for  him, 
though  I  think  the  plaintiff  might  have  declared  xight. 

Gregory  JuftUe  was  of  the  fame  opinion.  I  think  the  adion 
Jies ;  for  the  thing  fpeaks  itfelf ;  for  the  plaintiff  had  a  longer  term 
in  it,  and  that  is  loft.  Jones  224.  But,  I  think,  the  exception  good, 
and  no  ways  repugnant  to  the  deed.  If  the  thing  did  not  pals  by 
the  general  words  of  the  grant,  the  exception  would  be  ufelefs. 
And  Dyer  reports  not  the  cale  fo  well  as  Anderfon  and  Bendlowes. 

DoLBEN  ad  idem.  X  think  it  an  exception,  and  therefore  not  a 
demife  for  feven  years. 

Holt  Chief  JufiUe,  I  diink  this  new  houfe  abfolutely  excepted 
out  of  th^  demife.  The  yi^ords  are  as  full  an  exception  as  can  be. 
The  words  afterwards  are  no  manner  of  qualification  of  the  words 
of  the  exception,  but  only  declarative  of  what  purpofes  it  was  for. 
An  exception  may  be  qualified,  a3  it  may  be  for  part  of  the  term  ; 
but  if  a  leafe  or  aflignment  be  for  years,  with  an  exception  of  the 
new  houfe  for  life,  this  exception  is  void,  i  Jnd,  52.  is  our  cale  in 
point,  and  good  law,  and  there  held  a  good  exception,  and  qualified ; 
in  Dyer  1%  w^s  held  a  void  exception,  but  for  another  reafon,  becaufe 
repugnaqt.  Now  it  is  true,  you  cannot  except  that  which  was 
particularly  and  e^prefsly  granted,  but  then  the  grant  is  only  in 
general;  tne  cafe  of  Miller  y.  Fratt^  D^er  26ij..  in  the  margin,  \ 
take  to  be  good  law. 

Judgment  for  the  defendanti 


U  3  Mogadara 
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Cafe  193.  *  Mogadara  againft  Holt, 

*  f  3»7  ]  trinity  Ttrm,  3  irtll.  fcf  Mary^  Roll  197. 

In  Ml  aaion  by  T^  ECLARATION  in  cafe,  on  a  bill  of  exchange,  and  fets 

the  ifido'/ee  i-/  forth,  that  the  city  of  London  here,  and  the  town  of  Rotterdam 

^r^awerlf\  abroad  in  foreign  parts,  are,   and  time  out  of  mind,  have  been 

bill  of  exchange,  ancient  vills,  and  that  two  ufances  and  a  half  in  any  bill  of  exchange 

ifthededara-  direfted  by  any  merchant  in  London^  to  any  in  Rotterdam^  was,  and 

cuftom\1f  be'***  ^^"™^  ^"^  °^  "^^'^^  "^^^^  ^^  ^^  ^^  wffw/Z^J  and  ^7  A^^  from  the  date  of 

that  the  drawer  fuch  bilU     That  there  is  a  cuflom^  that  if  any  merchant  in   Lsn- 

is  liable  on  non-  ^^n  draw  his  bill  or  bills  on  any  merchant  in  Rotterdam^  papble  ta 

acc»tOT**and'^it  any  merchant,  or  order;  and  if  the  merchant  there  accept  any  fucK 

appears  that  the  billj  and  before  acceptance,  or  after,  the  merchant  to  whofe  order 

bill  was  not  the  money  is  dire<5ted  to  be  paid,  doth  indorfe  it  to  any  other  merchant, 

aftcnrwaTd'ue  ^^  *^'  ^^^^  merchant  indorfe  it  to  fome  other,  and  the  merchant 

yet  the  plaintiff'  to  whom  the  bill  is  direSed,  accept  it  after  fuch  indorfement,  and 

Aail  recover  i  fail   jn  payment  to  the  merchant  to  whom  indorfed  at  the  time 

Sways  remaini  l^^^ited  for  payment,  whereby  the  bill  becomes  protefted,  and  notice 

liablf,  and  the  given  thereof  to  the  drawer,  that  in  fuch  cafe  the  drawer  becomes 

retting  forth  oi  liable  to  pay  the  fame  with  damage  to  the  indorfee.      That  the 

h^S^^^""  defendant  9  Nov.  1688,  drew  two  bills  of  exchange  of  the  feme 

iiirplufagc.  date,  and  for  the  fame  funis  on  Edward  IVtlltanUy  payable  to  the 

$.  C.Holt,  313.  order  of  /i»r/fl'^^  for  three  hundred  pbunds  value  of  himfelf;  that 

S.'C.  izMod.  Hartoppyi^^  fame  day,  indorfed  it  to  Marques -y  that  Matqucs  the 

^5-  fame  day,  indorfed  it  to  the  plaintiff;  that  the  plaintiff  afterwards, 

1  Vcntl^i'sj.  ^'25.  8  February    1689,  Jlylo  novo^  gave  notice  to  JVUliains^  and 

3  Lev.  298.  he  then  accepted  it ;  that  ff^lliams  failed  to  pay  it ;  that  by  re^fon 
^"^•^9»*  thereof  afterwards,  viz.  the  faid  8  February,  the  bill  was  protefted, 
<  Mod.^ey.  pf  which  proteft  the  defendant  had  notice  the  28th  of  April,  1689, 
iSaik.  128.'  and  did  not  pay  it,  to  his  damage,  &c,  I'he  defendant  demurs 
Skin.  346.  generally. 

Carth.  83.  510.   «  ■' 

2  Ld«  Ray.  992*        .    ,  * 

3542.  I  ARGUED  for  the  defendant^  that  the  declaration  was  ill,  bc- 

^'b'  *'^k8  caufe  they  had  declared  upon  a  cuftom,  v;hich  was,  if  the  bill  drawn 

4  Com.  Dig!'  ^^  ^^^  ufance  ^nd  a  half,  and  accepted,  and  not  paid  at  the  timc^ 
344.   "      '  then   the  drawer  was  liable.     Now  the  faft  alledged  >|vas  a  bill 

3  Bac.Abr.614.  fo  drawn,  accepted,  and  protefted  after  the  day  of  payment  was  ex- 
DoTgi.^//  250.  P»rc^>  ^"d  theriefore  not  within  their  cuftom  ;  that  the  proii/l  fliould 
Kyd  on  Bills,  *  havc  been  for  non-acceptance  within  the  time,  and  then  the  party 
116.  ought  to  have  the  bill  tendered  to  him  within  *  the  time;  that 
167™^*^'  ^^^^  ^^^^y  ^^^  "°^  ^"y  acceptance  at  all  within  their  cuftom ;  that 
a  Term  Rep.  the  cuftom  was  for  an  acceptance  within  the  time,  and  failure  of 
7»3-  paymentat  the  time,  and  there  could  be  no  failure  of  payment  by  that 
*  r  ojg  ]  cuftom,  but  upon  acceptance  before;  that  here  the  cuftoni  was 

part  of  the  cafe  ;  that  they  had  fet  it  forth  fpecially ;  that  they  had 
declared  of  all  the  h&s^Jecundum  confuetudinem  pred,  and  that  virtutc 
confuetuif  pred.  the  defendant  because  chargeable,  and  in  conftdera- 

tion 
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tion  x!titxeof  affumpjtt ;  that  though  the  cuftom  of  merchants  (hould  Mocadara 
allow  of  a  prpteft  after  the  time,  yet  here  they  fail,  becaufe  they  hoit. 
have  declared  of  a  cuftom  to  which  they  apply  all  their  fails,  which 
does  not  quadrate;  that  if  a  man  declare  upon  an  a6l  of  par- 
liament, and  fet  it  forth  otherwife  than  it  is,  yet  if  his  cafe,  and 
the  aft  he  fcts  forth  do  not  agree,  it  is  ill.  Now  here  the  ufances 
and  half  were  expired  in  January,  and  the  days  of  grace  allowed  in 
fuch  cafes  were  but  three;  and  therefore  the  judgment  ought  to  be 
for  the  defendant. 

Holt  Chief  Jujiue  doubted,  becaufe  he  faid  the  law  of 
merchants  made  him  who  was  the  drawer  liable,  though  the  accept- 
ance were  after  the  day;  and  then  doubted,  if  they  were  not  bound 
to  take  notice  thereof  as  part  of  the  law  of  the  laud ;  the  which  I 
thought  new  and  ftrange,  becaufe  many  judgments  had  been  arrett- 
ed after  verdift  for  variances  between  the  cuftom  and  faft  alledged, 
but  never  doubted  upon  a  demurrer  but  it  was  ill.  And  though  in 
the  cafe  of  Carter  v.  Devenijh^  [a)  which  he  quoted  to  me,  it  had 
been  adjudged  that  the  cuftom  need  not  be  alledged,  yet  in  a  decla- 
ration it  was  always  ufual  to  fet  forth  the  cuftom ;  and  when  they, 
had  done  it,  it  was  part  of  their  cafe.  But  afterwards  they  feve- 
rally  gave  their  opinions  for  the  plaintiff".  • 

Dyres  Jujiice  for  the  plaintiff.  Though  the  plaintiff  hath  al- 
ledged a  cuftom  contrary  to  his  faft,  yet  that  is  but  furplufage  j 
for  it  is  no  more  than  the  law  of  merchants,  and  that  \sjus  gentium^ 
and  we  are  to  take  notice  of  it,  and  cited  2  Rolls  Rep.  1 1 3.  Pal^ 
nur*s  Rep.  Rex  v,  Cofack^  Co.  Lit.  183.  Teh.  136,  Now  if  there 
be  no  accident  happening  or  intervening,  by  the  parties  breaking,  or 
the  like,  the  drawer  is  chargeable,  though  the  prefehting  of  the  bill 
and  proteft  were  after  the  day ;  for  by  the  law  of  merchants  it 
jiced  not  be  tendered  within  the  time, 

Gregory  and  Dolbeh  Ju/lices  of  the  fame  opinion,  that  the 
judges  arc  bound  to  uke  notice  of  it,  and  he  needed  not  to  have 
^Hedged  a  cuftom, 

♦  Holt  Chiefjujlice.    The  time  is  weH  enough  by  the  law  of  4  Com.  Dig. 
merchants,  and  that  is  the  fame  with  our  Uw;  now  by  that  the  a44« 
drawer  is  chargeable  by  the  "  value  received;"   {h)  for  though  it     ♦  [  319  ] 
were  not  paid7or  the 'bill  prefented  within  the  time,  yet  it  ought. 
ftill  to  be  paid;  but  if  he  do  not  tender  and  protejt  at  the  day,  and 
there  be  a  break  in  the  mean  time,  the  party  lofes  his  money  \ 
ptherwife  if  no  particular  damage,  (c) 

Judgment  for  the  pkintiffi 

(tf)  Ante,  page  127.  the  cafe  of  White  y.  Ledwlck,  Bayley  on 

\h)  It  U^m%  now  CO  be  fettled  that  the  bills,  App.  N.  3. 
vrords  **  Yalue  receivad*' are  not  neceflTary  s  [r)   See  i  Stra.  441.  ^15.  649.    a  Bl. 

for  they  only  import  that  the  bill  was  made  Rep.  747.     t  Term  Rep.   170.  714.  and 

upon  a  'vaiuabU  ccrfiitrathti,  which  the  law  Kyd  on  BiDs  of  Exchanffe,  27.  79.     Rei« 

tefumes*       Fort.    282.       8   Mod.  267.  chard   v.    Bollroan,     i    Term  Rep.  405. 


^: 


o^.  497.    2  Ld.  Bay.  148 1 .  j  556.    and       Rogers  v.  Stephens^  2  Term  Rep.  7 1  '\. 

V  4  Phyler 
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DiieHion  of 
writ  of  error 
to  an  inferior 
court. 

S.  C.  Ante,  145. 
A  pldnt  entered 
in  tn  inierior 
court  afber  tbi 
shJicatioH  f*  in 
••  the  court  of 
**  our  lord  the 
•*  now  kJOj 


^ 


rking, 
hbad.** 


Cafe  194;  Phylcr  againfi  Bofon, 

Mcbaehnas  Ternh  a  WiU.  &  Mary^  Roll  250. 

^^OW  a  new  writ  of  error  was  brought  direScd  "  BaUivh 
•*"  civitat*  no/lra  ExoN.  et  eorum  cuilibet^  quia  in  record^  ^  coram 
ialUvisy  tf  ^Z*    And  fo  right  returned. 

The  writ  was  to  rcvcrfc  a  judgment  in  trover  after  a  verdi<% 
the  fberiS''s  court  in  £xeten 

The  first  exception  taken  by  Mr,  Carthew  was,  that  the 
plaint  is  entered  15  December  1088,  in  cur*  dom.  regis  Jac.  id. 
And  fo  all  one  as  in  cur'  pred\  which  is  ill,  becaufe  of  the  abdi^ 
cation. 

To  which  I  ANSWERED,  that  bv  the  aft  of  continuance  of  pleas 
and  the  term,  &c.  *^  AU  bills,  plaints,  judgments,  and  proceed- 
«  ingsin  courts  of  cities  or  towns  corporate,  or  any  other  infe- 
^*  riour  courts,  and  all  other  executions  thereupon  had  fince  cle- 
**  venth  of  December,  and  before  the  thirteenth  of  February,  (hall  be 
^^  good  and  efFedtual  in  the  law^  as  if  the  faid  late  king  had  remain-* 
<*  ed  in  the  exercife  of  his  regal  powers"  fo  by  that  it  is  weH 
enough  for  the  ftyle  of  the  court. 

Second tY,  That  there  is  a  difcontinuance.  Becaufe  that  thq 
dies  datus^s  are  adprox.  cur,  tenenff  tali  die^  and  do  not  fay  before; 
whom  the  court  is  to  be  held  \  and  for  it  cited  RafiaFs  and  Cokc'^ 
entries. 

To  which  I  ANSWERED,  it  is  true,  it  muft  be  f&id  before  whom 
the  court  is  held,  but  it  nqed  not  be  in  the  dies  datus ;  it  is  well 
enough  if  it  be  in  the  ad  quam  quidem  predi^*  cur^  and  fo  it  is  here^. 
and  k>  are  the  precedents  in  thofc  book$. 

The  THIRD  that  there  is  a  difcontinuance  for  want  of  an  eiconceditur. 
upon  the  imparlance  prayed  from  the  9th  to  15th  of  February,  there 
being  pnly  a  petit  licent*  interloquendi ;  and  that  ad  quam  the  parties 
appear,  but  no  dies  datus  or  conceditur. 

To  which  I  ANSWERED,  that  that  is  helped  by  appearance  after- 
wards, or  at  leaft  by  the  verdidL  By  the  cafe  of  Swifi  v.  Nait^ 
Sid.  173.  difcontinuance  of  procefs  is  helped  by  appearance;  iii 
Marjhamv.  Anderfon^  %  Kehle  34.  want,  of  dies  datus  is  helped 
by  the  yerdia  ;  in  Rawlins  v,  Higgins^  %  Keb.jis.  held  erroc  ia 
P  -    judgment  for  the  defendant  other  wife  not;  in   Green  v.   Cuket^ 

L  3*P  J    2  Keb.  626.  difcontinuance  *  aided  by  vcrdid  in  inferiour  courts, 
and  in  Mollineux's  caje^  Cro.  ^ac.  236  j  but  an  cxprefs  authority 


A  continuance 
in  an  inferior 
coqrt  muft  ftate 
^fore  whom 
the  next  court  is 
to  be  held. 

S.  C.  Ante,  145. 

S.C.3Salk, 

330. 

5  Com.  Dig. 

•«  Pleader," 

CV.3.) 

Difcontinuance 
of  procefs  is 
lielped  by  ap- 
pearance, 

?  Roil  Abr.4S5, 
Cro.  Jac  294. 
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K  C9U  V.  Grten^  2  Sounds  257.  by  the  judges  in  the  houfe  of  lords,      PHrism 
xhsLt  the  ftatutes  of  Jieo<ails  db  extend  to  inferior  courts  i  that  they       Boron. 
Skre^  helped  by  21  Jac.  i.  c.  13. 

And  of  this  opinion  was  all  THS  gqurt,  and  ^e  judgment  Statute  of  Vj*. 
'was  affirmed,  for  that  ^the  difcgntinuance  of  procefs  is  helped  at  /""^'^ten/ta 
crommon  law  by  appearance,  and  si  difcontinuance  of  court  is  helped  ^xU^^vj^^ 
sifter  verdidl  by  the  ilatute  of  Jeofails ;  and  fo  they  held  in  anodier  i  Com.  D^ 
<:afe,  this  term,  of  fFalwin  v.  Smth.  See  Jejfon  v.  Laxon^  Qrp.  Car^  34»- 
^54.  I  lUls  Jbr,  486.  779.  (a)  Du««l.  115. 

{a)  By  5  Gea  i.  c  13.  after  verdiA  in  .  billy  writ  original  or  judicial,  or  Tarianee 

^ny  court  of  record  in  England  or  fVaUi^  from    the  declaration^  or  other  proceed* 

j^udgment  ihall  not  be  ftayed  or  rcverfed  in^$« 
4ox  aj^  4efi|iilt  of  form  oijuhfiaact  in  9iiy 


JefFcryes  againft  Legendra,  Cafe  j^^^ 

Hilary  Term,  2  mil.  £ff  Mary,  Roll  639. 

Tp%  ECLARATION  in  cafe,  upon  a  policy  of  aflurance  on  a  In  «  policy  of 
-*-^  fliip  called  The  Olive  Branch,  from  London  to  Naples-,  SH^'fi^m-'^xJL 
and  fets  forth  the  policy  in  hac  verba^  by  which  the  (hip  was  war-  d^  10  Napla. 
ranted  fo  depart  with  convoys  and  avers,  that  being  loaden,  me  departed   warranted  to 
from    London   towards  Naples  cum  et  Jub  prajtdio  navis  guerrina.  ^^^^^  ^^••'**kI* 
That  afterwards  flie  was  t^ken  ^t  fea,  and  loft,    Non  ajjumpfit  il^rds**"  depai» 

pi  eaded.  wl  th  con  voy *• 

ancan  that  ihe 

The  Jury  find,  that  the  defendant  figned  the  policy  ^r<7ttf;  that  ^Lo^]^^^ 
the  (hip  departed  with  convoy;  that  the  fhip  was  feparated  from  whole  voyage  j 
the  convoy  by  ftrcfs  of  weather  in  rA^  i>m;/7j  5  that  (he  was  driven  JcV^'^.^J' 
into  Fay\  that  (he  (waiting  for  convoy)  did  afterwards  go  out  convoy  rbrtb« 
expcding  to  meet  the  convoy,  fuppofvjd  to  be  coming  from  Torbay  \  ^oyn^  from 
that  the  wind  was  fair,  that  the  convoy  was  not  come  up;  that  ftie  j^*"^*"* »"^  » 
could  not  return ;  that  flie  failed  on;  and  that  afterwards,  ten  leagues  ftrefs  of  leather 
off,  (he  was  taken  by  a  French  man  of  war.  and  loft  dur- 

ing fuch  fepa- 

Tremaine  Serjeant  for  the  plaintiff.     That  here  the  adven-  TJrTh  rf*ii^'° 
ture  is  to  begin  at  the  loading  of  the  goods,  which  is  before  the  convoy,  withont 
departure ;  that  thefe  are  mutual  agreements ;  that  they  ought  to  *l  ^  ^^c^'^^'t  in 
bring  their  aftion  according  to  the  opinion  of  the  cafe  of ///W  v.  undcwfi^rslre 
Knightley,  upon  the  policy,  where  the  ihip  was  warranted  to  be  in  *'»*>*"• 
the  Dotvns;  that  here  the  warranty  was  performed,  /.  e.  a  departure  s.  c.3  Lev 
from  Jsond^n ;  that  what  the  mafter  hath  done,  is  confiftent  with  his  3**^- 
duty,  and  it  isTound  he  lifcd  hi?  utmoft  endeavour ;  and  that  there  s.c.Sa^"^^* 
was  nq  defeult  in  him :  that  fwppofmg  it  a  condition  precedent,  yet  443. 
it  is  expre&ly  found,  that  fhc  departed  with  convoy;  that  the  hrft  ^•^'-  -^'^'^465. 

S.  C  Caitu. 

t  Roll  Abr.  148.    Skin.  3.    »  Vem.  176.     Stra.  laso.  1265.     Ld.  Ray.  732.  840.      8  Wod.  66.  j-,o. 
jQ  Mod.  77. 187.    3  Bac.  Abr.  6oo»    1  Burr.  3^7.     3  Burr.  1137.     Cowp.  60  r.  ^ 

feparation 


J.FF 
LXOBM 
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iRYtt     reparation  was  by  the  perils  of  the  fea ;  and  that  the  convoy  is  die 
iMOBA.    ^"^g'*  ^'P>  (^)  *"^  *^^  ^  *®  plaintiff's  command. 


[3*'] 


Skin.  54* 
J  Vc«cy,  317. 
Park  on  Ma- 
rine  Infurances 
ck«  I. 
fark  338. 


E  CONTRA.  In  the  arguments  in  this  cafe  I  madeaf»/r^.  First, 
What  is  the  meaning  of  thefc  words,  «  depart  with  ♦  convoy^* 
whether  going  out  with  convoy,  or  going  the  voyage  with  convov? 
Secondly,  Whether  that  be  a  conditional  part  of  the  agreement, 
fo  as  that  the  infurance  obliges  not,  unlefs  it  be  performed,  or  if 
they  are  mutual  affumpfitsi  Thirdly,  Whether,  fuppofmgita 
condition,  or  part  of  the  agreement,  it  be  here  found  to  be  here 
performed  ? 

As  to  THE  FIRST-  This  policy  is  but  a  parol  contraS,  and  that 
between  merchants  and  traders,  and  in  fuch  cafes  the  words  are  to 
have  a  reafonable  intendment:  it  is  to  be  conftrued  according  to 
the  mind  of  the  parties  expreffed  by  thefe  words,  and  thofe  words 
are  to  be  interpreted  according  to  the  nature  of  the  thing  and  the 
fubjei^  matter  about  which  fuch  words  are  ufed.  Now  the  fubjecl 
matter  here,  is  a  voyage  from  London  to  NapleSy  the  undertaking  i> 
an  infurance,  or  promife,  to  anfwer,  or  fetisfy  for  fuch  lofles  as  fhall 
happen  in  this  voyage ;  thefe  additional  words  '*  v^rarranted  to  depart 
with  convov,"  if  of  any  ufe,  are  to  leflen  and  dimintfh  the 
adventure  wnich  the  infurer  undertakes.  Now  this  is  a  reftridivc 
claufe,  and  qualifies  the  force  of  the  general  words  which  are  in 
the  body  of  the  policy,  vi%.  **  all  perils:"  and  if  any  other  conftruc- 
tion  be  had  for  it,  it  muft  be  immaterial :  and  it  is  a  rule  in  all 
conftrudions  of  devifes,  awards,  contracts,  or  agreements,  that 
every  word  is  to  have  a  meaning,  if  poffible,  and  fuch  fenfe  is 
to  be  made  thereof,  that  every  claufe  (hall  have  its  due  force^ 
and  that  according  to  the  intention  of  the  parties :  I  need  cite  no 
?iuthorities  for  thefe  plain  rules.  Now  if  the  ftrift  literal  fenfe  of 
the  word  ''  depart,"  be  taken  in  this  cafe,  then  that  claufe  is  ufelefs ; 
jfor  to  depart  from  London^  there  is  no  need  of  convoy  j  for  in  our 
pwn  harbours  (gratias  deo)  we  are  fafe  enough ;  and  to  depart  in 
the  ftricl  fenfe,  is  to  break  anchor,  fet  fail,  and  leave  the  port  or 
London :  nay  take  it  in  the  moft  ftri(^  fenfe,  and  conftrue  it  without 
any  latitude,  and  it  is  only  to  leave  the  city  of  London ;  for  Lender. 
only  fignifies  the  city,  unlefs  yoU  intend  it  according  to  the  fubjccl 
matter,  and  then  the  port  is  meant,  which  reaches  no  further  riian 
the  Hope^  or  thereabouts.  It  muft  therefore  be  meant,  '*  go  with 
*'  convoy,"  as  "  depart  in  peace,"  fignifies  "  peace  attend  you."  Dc:e^ 
dere  muft  have  terminus  a  quo^  and  terminus  ad  quern  both^ 
efpecially  in  this  cafe,  for  othcrwife  1%  would  be  *'  to  depart"  indcfi-^ 


(a)  By  **  convoy**  is  meant  certain 
ihips  of  force  appointed  by  government  in 
time  of  war  to  fail  with  merchantmen 
from  their  port  of  difcharge  to  the  place 
of  their  deftination.  pofUcthwait*s  Dic- 
tionary, title  *•  Convoy."  Park*8  Law  of 
Marine  Infurance,  338  j  for  it  is  not  every 
fingls  ihig  of  War  w^iich  chufes-to  take  a 


merchant  (hip  under  Its  prote^on  that  \\\\\ 
conftitute  fuch  a  convoy  as  a  warrar.cy 
meant,  but  it  muft  be  a  naval  force  vcder 
the  command  of  a  perfon  appointed  by  tha 
government  of  the  country  to  which  they 
belong,  Hibbert  v.  Pigoo,  Eafter  Tern-., 
23  Geo,  3*  Park  on  IxxU  339  and  342. 
sot^  {a) 

nitelj'^ 
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futely,  and  Aen  departure  upon  another  voyage  with  convoy,  would    J«rrs«TE» 
fulfil  the  words ;  which  was  never  intended :  now  there  muft  be  an    ljq,'^*,,,^^. 
intendment  for  the  port  of  London  a  qu9^  why  not  for  the  locus  ad 
quern  the  voyage  is  defigncd  ?      And  there  is  all  the  reafon  in  the 
world,  from  the  nature  of  the  thing,  for  the  ♦  fame  intendment  in   *  [  3^*  3 
both.     Reafon  (ays,  it  muft  be  in  a  voyage,  and  in  this  voyage, 
and  this  voyage  is  from  IfOndon  tq  NapUsy  ergo  the  fame  reafoil 
holds  for  the  one  as  well  as  for  the  other.     The  method  in  the  civil 
law,  for  difcerning  the  true  fenfe  of  agreements,  is  by  interrogation: 
now  here,  fuppofe  it  queried,  what  if  thefbip  go  alone  ?  no,  it  (hall 
depart  with  convoy.     What  if  the  convoy  leave  her  at  the  river's 
mouth  ?     The  anlwer  would  be,  without  peradventure,  **  Ihe  is 
*'  to  have,  and  go  with  convoy."    All  contrads  are  to  be  conftrued 
by  our  law  according  to  the  intent  of  the  parties,  as  near  as  the  rules 
of  law  will  admit.     Now  in  our  cafe  there  is  no  rule  of  law,  nor 
particular  reafon  againft  this  conftruction  which  I  am  now  con-> 
tending  for.     My  Lord,  there  are  infinite  numbers  ot  cafes  that 
words  are  to  be  conftrued  according  to  the  nature  of  the  thing, 
and  the  fubjc£k  matter,  and  upon  that  account  even  different  from 
their  literal  (or  otherwifs  natural)  fenfe  :  as  **  and"  for  «  or,"  and 
**  or"  for  "  and,"  according  to  the  fubjeft  matter,  Plowd.  289.  2^ 
conjunction   for  a  disjunction,  et  e  contra^  Owen  52,  53,     Nay, 
contrary  to  the  very  words,  if  the  intent  be  pregnant  and  ftrongly 
manifea,  as,  the  condition  of  this  obligation  to  be  void.     Malevenr 
V.  Hawxby^  Sid.  456.  2  Sound.  78.  I  Mod.  35.   Words  are  often-? 
times  rejeiled,  if  contrary  to  the  apparent  fenfe  of  the  parties :  the 
intent  is  to  be  performed,  and  not  the  words.      See  the  cafe  of 
Barry  v.  Smithy  Dyer  219.     In  the  cafe  of  Pickering  v.  Berkley j 
Kafter  Term,  24  Car.  i.  Roll  154.  it  is  in  2  Rolls  Abr.  248.  and 
Styles  132;   covenant  on  a  charter-party,  that  tlie  defendant  in 
confideration  of  a  fqm  agreed  on  for  freight,  ihould  make  fuch  a 
voyage,  and  bear  all  lofs  and  damage  which  fhould  befall  the  (hip 
or  her  jading,  except  only  perils  of  the  fea;  the  defendant  pleads  that, 
in  making  that  voyage,  the  (hip  was  taken  by  a  man  of  war  un- 
known, whereby  he  was  hindered  in  making  his  voyage ;  on  demurrer 
to  it,  the  queftion  was,  if  the  capture  by  unknown  men  of  war,  be 
a  peril  of  the  fea,  or  not,  according  to  the  meaning  of  merchants  ? 
and  it  was  argued  ftrongly  that  it  was  not;  but,  upon  a  certi- 
ficate of  merchants  read   in   court  that  it  was   fo  efteemed,  the 
court  inclined  thereto,  yet  defired  Crawly^  the  mafter  of  the  Trinity- 
houfe,  and  other  fufficient  merchants  to  be  brought  into  court  to 
iatisfy  them  viva  voccy  and  it  was  fo  done  accordingly,  and  judg- 
ment for  the  defendant.     I  •  urge  this  to  (hew,  that  the  meaning  of   ♦  [  323  ] 
words,  according  to  their  ufe  amongft  merchants,  may  be  even  con- 
trary to  their  natural  fenfe;  for  in  ftriihiefs,  «  perils  of  the  fea"  im 
port  only  "  tempefts,  and  dangers  by  rocks,  winds,  or  waves." 
The  judges  have  been  governed  by  grammarians  about  the  mean- 
ing of  words  amongft  diem,  as  modoy  ^c.     Now  tliere  is  the  form 
of  expreffion  ufed  in  policies  to  diftinguifli  when  a  fhip  is  to  go 
with  convoy,  and  thcvhave  no  other  different  way  of  exprefling  it, 
and  therefore  cannot  oe  taken  to  be  fpr  a  particular  agreement,  only 

to 


309 


[3«4] 


A  policy  cf 
aflurance  is  a 
cootrad  of  in^ 
demnity,  in  the 
conftru^ion  of 
■^rhlch  the  in- 
ttntjon  of  the 
parties  ii  chiefly 
to  be  regard  e(l» 
I  Burr.  247, 
4  Com.  Dig* 
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to  have  a  precife  departure  with  convoy,  which  might  be  mare 
colourable,  if  they  had  diverfe  forms  in  this  cafe.  Beiides,  this 
claufe  is  added,  in  fliort  at  the  end  of  the  policy^  which  (hews,  that 
the  paucity  and  fcantinefs  of  the  words  was  only  for  brevity,  and 
not  upon  any  reftrid^ion  or  particularity  in  their  agreement,  that  it 
ihould  mean  no  more:  and  therefore  I  conclude  this :  ^uare^  that 
**  depart"  here>  muft  mean  going  the  voyage  with  convoy. 

Secondly,  we  are  not  enforced  to  another  a£tion,  as  in  mutual 
covenants  or  affkmpJits.—^Y iksTj  I  obferve,  that  the  law  abhors 
circuity  of  a£bon,  if  by  any  means  or  conftruftion  it  can  be  pre- 
vented, I  need  not  quot«  cafes  to  prove  it.  Kelway  34.  7  C?. 
38.  Pl$wd.  34*  The  law  will  never  put  a  man  round,  unlefs  on 
an  abfolute  neceffity ;  this  is  all  a  parol  agreement^  and  in  the  cafe 
of  Hind  V.  Knightly^  though  fo  ruled  at  iirfl,  yet  the  then  and  after 
opinion  of  all,  fave  one  or  two  judges,  was  with  me ;  for  therc^ 
though  there  was  a  recovery,  notwithitanding  the  breach  of  the 
warranty  for  the  Ihips  being  in  the  Downsy  yet  I  well  remember, 
that  all  the  opinions  were  againft  that;  and  MR.  Justice  Jones 
declared  himielf  fo  afterwards  upon  the  trial  of  the  infurer's  a£kioii 
for  deceit  in  that  warranty,  for  that  it  made  all  but  one  contracl^ 
gnd  a  parol  averment  might  be  ^ainft  it.  This  is  part  of 
the  agreement ;  it  is  the  mode  of  the  voyage,  upon  which  we 
infurc;  it  is  as  it  were  a  condition  precedents  and  in  a  pcrfonai 
contract  there  needs  no  precife  words  to  make  a  condition,  as  '*  ^ 
frovifoj'  ^^fub  conditioner*^  or  the  like.  "  Ea  intentume^*  or  •*  ad 
fuppoJitunC^  will  in  many  cafes  make  a  condition  in  a  will ;  flight 
words  do  it  there,  and  the  fame  reafon  holds  in  contra£h  and  agree* 
nients.  We  are  not  here  arguing  for  a  condition  to  veil  or  diveil, 
create  or  dcjjtroy,  an  eftate  of  freehold  or  inheritance;  any  vvords 
that  amount  to  a  fignification  of  the  parties  fenfe,  that  a  particular 
thing  is  to  be  done,  or  otherwife  the  reft  is  to  fail,  li  it  appear  that 
jTuch  is  their  intent,  is  fufficient ;  and  then  if  that  be  not  obferved, 
the  other  fails ;  and  it  muft  be  fo  intended ;  and  were  *  it  intended 
otherwife,  it  would  have  been  added  (as  Grotius  in  his  tight  of  war 
and  peace,  lib.  3.  cap.  19.  fc£l^  14.  fays,  is  ufually  done  in  (uch 
cafes)  that  if  either  party  do  tranfgrefs  in  this,  or  that  particular, 
yet  the  reft  ftiall  remain  firm  and  immoveable.  Here  this  is  a  part 
of  their  policy,  and  fo  is  \k  in  their  count,  tenor  cujus  fequitur^  and 
yet  that  we  were  content  to  become  zSaTtvS'i  fecundum  tenortm 
^ufdcm  fcripti.  Befides,  confider  the  nature  of  the  policy ;  it  is  a 
negotiation  amongft  merchants;  and  there  iays  Straacba  de  Merca^ 
.  tor.  304.  the  intent  is  chiefly «, to  be  regarded;  and  if  it  be  not 
fo,  yet  it  is  falfa  demonjlratio  qua  vitiat  aff'everationem^  as  if  the 
party  have  no  goods  on  board,  or  if  that  there  be  no  fuch  {hip^  or 
no  fuch  voyage  had ;  for  then  fay  thofe  decifions,  there  is  no  hazard 
run,  and  confequently  the  premium  to  be  returned.  Policies  are 
to  have  a  reafonable  intendment :  fo  if  the  {hip  or  goods  were  lofl 
before  the  policy  was  made,  and  the  party  infurra  had  notice; 
though  the  words  "  loft,  or  not  loft,"  be  inferted,  yet  the  policy 
is  void.    If  general  without  tbefe  words ;  yet  if  lo^  before  policy 

inade^ 
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made,  it  is  void,  becaafe  of  the  improbability  fuppofed  that  any  man    )*»»«»▼«• 

would  engaee  agaunft  that  which  is  already  happened,  Straacha  143.    L^g j'^dea. 

212.  {b)     f  urge  this  to  (hew,  that  fuch  reafonable  intendment  is 

to  be  made  here,  that*this  was  part  of  the  agreement,  for  that  in 

time  ofwar(  of  which  you  will  take  notice)  men  would  not  readily 

infure  fliips  going  without  convoy.     Befidcs  there  is  another  rule, 

that  in -conttru&ion  of  the  nature  and  extent  of  the  infurance,  a 

regard  is  to  be  had  to  the  quantity  of  the  premium^  and  that  helps  in 

many  cafes,     it  is  to  be  intended  of  the  hift  voyage,  Straacha  173. 

of  one  voyage  only.     So  to  refit  a  Ihip,  it  is  only  pro  prima  vice^ 

Straacha  8o6«     I'hen  there  is  another  rule  that  holds  inviolablv, 

that  the  change  of  the  voyage  doth  diflolve  the  contra^  Straacha 

154.  vriiicb  brings  me  to 

The  third  and  last  question.  Whether  the  infurance  made 
of  this  voyage  were  fo  obferved,  that  we  are  bound  by  our  policy  ? 
Now,  MY  Lord,  upon  what  1  have  already  offered,  it  appears  that  an 
infurance  is  a  conditional  contraA ;  now  if  fuch  condition  by  any 
collateral  impediment,  be  prevented  from  ever  happening  in  the  man- 
ner it  is  agreed  upon,  neither  party  are  bound ;  and  if  it  happen  by 
the  default  of  the  infured,  we  are  difcharged,  and  yet  the  premium  is 
ours :  but  if  by  neither  of  their  faults,  dien  neither  are  bound,  and 
fo  is  my  aforelaid  author  804.    We  ♦  undertook  only  to  pay  the  lofs,     *  [  3*5  3 
in  cafe  theihip,  going  in  fuch  a  manner,  be  loft;  and  it  matters 
not  to  me  whether  the  hazard  be  prevented  by  their  default  or  not, 
if  by  their  de^ult,  they  lofe  the  premium -y  but  if  otherwifc,  it  how- 
ever vacates  the  contraA.     That   matter   happening  afterwards, 
though  not  by  the  de&ult  of  the  infured,  may  vacate  an  infurance 
is  plain*     I  mean  fuch  as  prevents  or  alters  the  mode  of  the  voy- 
age; as  fuppofe  by  the  default  pf  the  mafter,  who.  is  here  a  third 
perfon,  a  mere  ftranger  to  this  contra£t :  if  an  infurance  be  upon 
goods  in  a  certain  fhip  by  name,  and  afterwards  they  are  put  on 
board  another  (hip,  it  is  plain  the  infurers  are  not  liable ;  (c)  nay, 
tlie  civilians  go  further  i  though  there  were  a  claufe  of  power  to 
tranfmit  from  one  (hip  to  another,  yet  if  the  goods  are  taken  on 
Ihore    and  lodged  there,   and    afterwards    put    on  board  another 
(hip,  the  infurers  are  not  liable,  Straacha  836.     We  are  not  within 
the  law  or  rules  of  impoflibilities  happening  by  the  a(Sl  of  God  to 
(ave  from  penalties;  ours  is  no  more  than  the  common  cafe  of  a 
conditional  aj/hmpfit^  an  executory  promife  upon  an  a£t  done,  and 
to  be  done  to,  or  by  a  ftranger ;  and  in  fuch  cafe  it  is  not  enough 

• 

(^)  In  the  cafe  of  Blackhurif  V.  Cockelly  culiar  to  Engliih  poiicies,  5  Burr.  2803, 

Trinity   Term.  19  Geo.    3.    goods  were  are  taken  to  incrcalc  the  riftjuc,  and  there* 

isfared  from  the  lading  of  them  on  board  fore,  nnlef*  there  ht  fraud  the  uadrrwritef 

the  fliip,  « loficr  me  /ij?,*'    and  warranted  ii  liable,  whether  the  lofs  happen  before  or 

wcU  00  a  particular  day,  and  the  (hip  was  after  undervrricing  the  policy.  Park,  on 

iod  on  that  day  before  the  policy  was  un«  Inf.  25. 

derwritten;  and  it  was  holden  that  the  (c)  Dick  v.  Barrel,  Stra.  124$.  Pjanta- 

luderwriter  was  liable ;  for  the  warranty  man  t.  Staples,  1  Term  Rep.  61  u  notis. 

was  coaplied  with  by  the  fliip  being  fafe  Pelly  v.   The  Royal    AHurance,  i  Burf* 

any  time  of  that  day,  3  Term  Rep.  360 ;  341.     Parjt  on  lof^  290. 


•Qd  in  general,  thefe  wo^di,  which  are  pe- 


to 
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jsrrtBTsi  to  fay,  that  it  was  endeavoured,  or  that  the  circumftance  was  rcn- 
Lkcknoba*  <Jcrcd  impoffible  to  be  obferved  by  the  ait  of  God;  for  if  it  be  (o^ 
I  am  however  difchar^ed  from  my  promife,  fee  7  Co.  38.  fty^x  280. 
Cra.  Eliz.  833.  l  Rolls  Abu  450.  The  full  intent  is  to  be  per- 
formed, and  not  the  bare  words  \  then  here  the  intent  was,  that  the 
voyage  fhould  be  had  with  a  convoy,  or  at  leaft  till  pad  danger ; 
now  here  is  no  fuch  matter  found,  nay  the  contrary  is  found  j  the 
lofs  is  not  by  ftorms,  or  tempefts,  by  rocks,  winds,  or  waves^  but 
for  the  want  of  convoy ;  it  is  found  the  convoy  was  ninety  leagues 
behind,  and  the  mafter  knew  it.  His  going  out  ea  intentlone  to 
meet  her,  will  not  help  it  5  the  plaintiff  was  to  proceed  and  keep 
with  the  convoy ;  the  agreement  for  it  is  on  his  part  j  he  was  not 
bound  to  go  with  this  or  that  particular  man  of  war,  but  with  con- 
voy in  general;  he  ought  to  have  waited  for  that  or  another: 
beudes,  it  is  of  no  regard  to  us,  whether  he  were  blame-worthy  or 
not.  Suppofe  his  defigned  convoy  had  left  him  at  the  river's 
tnouth,  and  refuted  to  g;o  with  him,  and  a  lofs^  happens  for  wrant  of 
him,  we  are  not  bound  to  anfwer  the  lofs,  for  we  never  undertook 
to  aflure  under  fuch  circumftances,  or  upon  fuch  terms.  Here  the 
plaintiff  undertook  for  the  aft  of  a  ftranger,  and  this  ftranger  doth 
not  that  aft;  it  is  not  found  he  ever  came  out  of  Torbay^  Upon 
the  whole  I  pray  judgment  for  the  defendant ;  for  that  **  to  depart 
•  t  326  ]  without  convoy^*  muft  be  conftrued  according  to  the  fubjcft  matter, ♦ 
/.  €•  to  go  the  vopge ;  then  this  being  part  of  the  agreement,  and 
not  obferved,  though  without  the  plaintiff's  de&ult^  we  are  dif- 
charged  of  our  promife,  which  was  to  be  an  infurer  fecundum  tens-^ 
nmfcripti  prad.  and  that  was  in  a  voyage  with  convoy. 

Afterwards  Serjeant  Thompson  argued  for  the  plaintiff,  and 
Serjeant  Levins  for  the  defendant. 

Levins  Serjeant  argued  on  another  topic,  and  agreed  what  I  la- 
boured to  deny,  that  if  the  matter  had  done  his  utmoft,  then  the  caufe 
was  againft  him ;  but  laboured  to  (hew  a  de&ult  in  the  convoy  and 
matter  in  not  meeting  after  the  feparation,  which  was  fufficiently 
difficult,  as  the  faft  was  found :  that  he  might  have  fent  to  Torhaj 
to  have  enquired  for  the  convoy ;  that  the  convoy  might  have  come 
up,  but  was  negligent  and  ttaid  behind  when  the  wind  was  feir  ;  tliat 
the  convoy  being  to  be  provided  by  them,  if  any  default  in  him,  it 
was  againft  the  plaintiff. 

Holt  Chief  Jttflice  Atm^i,  the  cafe  of  Hind  v.  Knightley  to  be 
law,  and  that  the  current  opinion  was  againft  it.  That  it  was  pare 
of  die  agreement,  and  if  not  fulfilled  did  vitiate  the  policy.  But 
he  (aid  that  "  decejftt'*  only  fignifies  a  departure  from  London  in  that 
voyage :  and  fuppofe  he  does  depart,  and  is  at  fea,  die  vopge  is 
begun :  if  the  feparation  had  been  hy  fraud  it  were  fomewhat ;  but 
here  the  feparation  is  by  ftrefs  of  weather.  Suppofe  the  matter  had 
cortimitted  barretry,  the  infurers  are  liable :  if  you  intend  he  fliould 
go  the  voyage  with  convoy,  you  muft  make  the  agreement  fa 

Gregort 
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Gregory  yuflke^  There  is  no  manner  of  fault  in  the  plain- 
tiff: when  the  veffel  was  once  gone  to  fea  with  convoy  it  was  not 
in  the  plaintiiF's  power  to  do  more. 

Eyres  Juftice.  I  take  it,  the  meaning  is,  that  he  fliould  go  out 
with  convoy,  and  fo  continue  with  him  to  the  end  of  the  voyage, 
vfithout  any  default  in  him ;  and  the  fpecial  verdi£t  hath  found  no 
default  in  him.     Judgment  for  the  plaintiiF. 
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(</)  Holt  Chief  Juflke  and  the  greater 
part  of  the  court  held  that  the  general 
words**  depart  with  conToy"  ihaJl  be  con- 
il^rued  **depart  with  convoy/or  the  vovage.'* 
S.C.  3  Lev.  321.  and  in  the  cafe  of  Lilly 
V.  Ewery  Dougl.  71.  this  con(lru£lion  of 
the  words  was  confirmed  by  the  unanimous 
opinion  of  the  court  of  King^s  Bench, 
Paric  on  Inf.  345.  but  the  point  which  the 
court  decided  in  the  principal  cafe  was 
"  that  this  reparation  being  by  a  temped 
««  at  the  firft,  and  the  ihip  and  convoy 
'<  never  after  meeting,  and  the  (hip  fai!- 
**  ing  to  meet  with  the  convoy  to  go  with 
**  it  the  reft  of  the  voyage,  and  being  again 


**  driven  awSy  by  temped,  and  taken  by 
**  pirates,  though  the  convoy  i:pmainedall 
**  this  time  at  Torbay,  yet  this  was  not 
"  fuch  a  neglc£fc  in  the  captain  as  to  dif- 
**  charge  the  infurcr.'*  S.  C.  3  Lev.  3x1. 
S,  C.  Carth.  216.  and  this  decifion  has 
never  been  departed  from  in  any  inftancf » 
DougL  73.  Park,  on  Inf.  347.  but  the 
principles  of  it  have  been  in  feveral  in- 
ftances  confirmed,  Viftoria  v.  Clene,  a 
Stra.  1250.  Taylor  v.  Woodnefs,  Park 
on  Inf.  349.  Eden  v.  Parkinfon,  Dougl. 
732.  Dclaney  v.  Stoddart,  i  Term  Rep. 
22.  Tyfar  v.  Gurney,  3  Term  Rep. 
477- 


JcrFktYi» 

LiCSNPkA* 


*  The  King  agatpjfi  Warrington.  Cafe  196. 

T  NFORMATION  here  in  the  King's  Bench  againft  IVar^     *  ^  ^.^^  ^ 
-■'   riitgton  and  others  for  a  riot  committed  in  CheJIer.  wher^the^fhrie- 

valry  confifts  of 

On  iflue  joined  upon  not  guilty  thereon,  by  writ  of  mittimus  the  ^^"  pcrfons,  be 

tenor  of  the  record  is  fent  canterario  nojiro  com'  paiatin'  in  Ccjlr.  \  c!ufe  while"\t 

five  ejus  locum  ibid,  tenent.    commanding  quod  inJpeSio  tenoieprad,  U  their  duty  to 

per  breve  nojlrumfub  figiUo  com'  palatin'  prad.  debit*  conficiend'  man^  "^""^^  the  jury, 

darifac*  recordum  prad.  .majori  civitaf  Cejir,  prad.  dand.  in  mandaf  ma^bfcntered 

eidem^  majori  quod  quoad  triand'  exitum  in  recordo  prad.  junSium  idem  on  th«  roll 

major  mandari faciat  Roberto  Kentish  un'  mercat.  civitaf  pnsd,  that  the  defcnd- 

quod  venire  fac.  coram  majore  prad.  ad  certos  diem  et  locum  per  ipfum  t^c  fteriff$°  ^d 

major  em  Umitand^  pojiquam  record,  prad.ftbi  liber  at  urn  fuit  duodecim  tht  venirt  facias 

liber  OS  et  legales  hom*  de  vifrC  civit'  Cejir.prad,  quorum  quilibet  ha^  ^"^l  ^  «*««^e<* 

beat  quatuor  libras  terra  tenementor*  vel  redditus  per  ann.  ad  minus  ^^^^^  co°»pa. 

per  quos  rei  Veritas  mliusfciri  poterit.    Et  qui  prad.  W.  &c.  nulla  s.c.\  Mod.65. 

affinitate  attingunt  ad  recognit*-^  i^c.     Et  ulterius  taliter  procefs*  S.  C.Salk.  15a, 

verfus  jur*   inter  nos  et  prad,  impaneW  fac,   qualis  fecund  legem  |"S;^c^****'** 

et  confuetud.  civitat*  trad,   in  hujufmodi  cafu  fieri  confuet*  fuerit  ,9,.'    **"^^' 


quoufqy  exitus  prad.  ptenarie  trietar :  et  cum  prad.  exitus  et  verifica-  S.  C.  12  Mod 
tio  ibid.fa^*  et  tri at' fuerit  quod  tunc  pred.  major  record'  prad.  cum  V"^  —  . 
Uto  eo  quod  inde  in  cur.  nojlra  ibid.  fa£i'  vobis  mittat  ita  quod  ea 


Dyer  367.    Co.  Lit,  1 57.    9  Edw.  4.  p!.  6.    Moor  356. 


C.Holt,  166, 

2  Roll  Abr. 
667.  669. 
Stra.  235.     Cowp.  ii2« 
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^^^^        omnia  vos  nobis  In  cur,  nojlra  coram  nobis  apud  Weftm*  remttatis  a  J 
War  RING-     <crtum  aiem  per  nos  prad,  partlbus  prafigend^  ad  audieniT  inde  judi* 
*tQTt,         ciumy  it  babeatis  ibi  tunc  hoc  brevcy  £!ff . 

KesPOVS*  pYenobilis  WiLLlELMI  comitis  Dekbye  camerarij  corrf 
palatiny  Ceftr.  infrafcripi*  virtute  ijiius  brevis  mihi  din^  dedi  in 
mahdat*  per  aliud  breve  dire£f.  majori  civiiat*  Ceftr.  infrafcript  prouU 
interius  mihi  pneci^itur^  qui  quidam  majory  viz.  Nl  Iv.  arm.  dedit 
mihi  in  rejponp  quod  executlo  illius  brevis  patet  indorf  in  record 
buic  brevi  annexaf  et  fupra  hoc  prefix^  partibus  infrajcripf  tres 
Michael'  prox*  futur^  ad  effenJ^  coram  dom,  rege  et  domina  regin*  ad 
auMend*  inde  judic*  fuumj^c^^lndovkd  the  record  dius« 

PlaCit.  coram  domino  rege  et  domina  regin*  apud.  Westmik- 
STER  ^  termino  fanSla  Trin,  anno  regni  donu  Will,  et  donu  Mar, 
nunc  regis  et  regtna  AngP^  Wr*  tertioi 

^iZ^ZI  •  Inter  Placif  Regis  et  Itegina  koti 

Cvitai*  Cejir.  et  comitat*  ejufdem  civitat*  ss.  MEMORANDUMfW 
Samuel  Astry,  &c*    The  defendants  appear,  and  plead  non  cuP» 
Mr.  Saund.  fays,  that  the  iiTue  above  joined  is  per  homines  cenC 
iivitat*  Ceflr.  prad.  ubi  breve  domini  regis  et  reg*  non  currit  et  non 
'  alibi  triari  debet  ac  homines  de  eod^  comit,  civiiat.  illius  extra  eun^ 

e^om.  civitat.  illius  ad  aliquam  jurat  faciend^  venire  non  debent  nee 
folent  I  znd  that  the  faid  Warrington  and  one  Robert  Kentish 
are  fheriffs  conC  pred.  civitat*  CeJlr.  ac  pro  eo  quod  idem  Johannes 
Warring'i;on  unus  vicecom,  conC  ejufdem  civitat' ;  he  prays  procefe 
de  venire  fad,  ad  triand*  exit'  pred,  fuperius  jun£i.  prad.  Roberto  K 
alteri  viceconC  civit*  prad.  tant^  derigend  i^c.  and  becaufe  the  (aid 
defendants  deny  it  not ;  ideo  mandetur  camerar.  ^c.  Et  pojlea  fcii" 
ad  cur.  isfc.  the  ifTue  is  tried  by  a  jury  returned  by  the  other  (herif| 
and  the  jury  find  them  guilty* 

Mr.  Cheshire  moved  here  in  arreft  of  judgment,  that  the 
venire  is  mif-awarded,  for  it  ought  to  have  been  direfted  to  the 
coroners ;  for  that  both  the  flicrifFs  are  but~  one  officer,  and  tbc 
refolution  in  the  cafe  of  jfuditor  Curle^  ii  Cb.  is  exprefs,  that  the 
one  can  do  no  aft  of  himfelf;  if  one  die,  the  other  cannot  aft. 
Suppofe  one  dies,  the  award  muft  be  to  the  coroner :  fuppofe  exe- 
cution againft  one  of  them,  (hall  the  other  fherifF  have  the  cuftody 
of  him  ?  That  would  be  a  commitment  to  himfelf,  2  Hen.  ^pL^ 
Suppofe  conusance  of  pleas  granted  to  be  held  before  two  bailiffs, 
and  an  adtion  is  againfl  one  of  them,  there  the  court  fhaD  be  ouiled 
of  conuzance,  for  that  one  only  cannot  hold  plea,  i  Rolls  Abr.  492. 
Cro.  Car.  138.  Goffv.  Carne^  Styles  342.  Award  to  the  coroners 
in  fuch  cafe  held  weU,  36  Hen,  6.  i.  They  are  but  one  officer, 
though  three  perfbl^  ^  and  if  one  dpth  hot  take  the  oath,  the  otheis 
are  not  qualified.  Upon  i  Edw.  6.  c.  10.  if  they  were  feveral  offi- 
cers, they  muft  have  l^eral  deputies,  whereas-  the  coroners  are 
Ibveral  officers,  and  each  cQmes  in  upon  a  diftindl  de^on. 

I  URGEB 


Michaelmas  Term,  3  William  and  Mary,  in  B.  R.  305 

I  URGED  e  contray  diat  the  ventre  factas  was  well  awarded;  for         Kiv9 

though  they  are  but  one  officer  to  moft  purpofcs^  yet  in  cafe  one  be    y^^^^l^^^ 

challenged  off,  the  other  may  execute.    So  is  it  in  the  cafe  of  corO'         ion. 

ners,  31  j^  pL  20.     A  venire  may  be  awarded  to  one  coroner 

upon  a  challenge  of  the  odier,  ita  quod  the  other  do  not  intermeddle, 

&c.     And  •  this  is  for  neceffity  in  cafe  of  a  challenge,  becaufe  the    •  [  3^^  ] 

reafon  of  the  challenge  goes  but  to  one.     The  law  requires  hun- 

dredors,  yet  there  need  none,  where  either  party  is  lord  of  the 

hundred ;  it  may  be  out  of  the  next  adjacent  hundred.     This  was 

refolved  Hilary  Term  34  and  35  Car.  2,  and  upon  debate,  in  the 

Eafter  Term  following  in  the  c^c  of  Sir  Peter.  Rich  v.  Sir  Thomas 

Player ;  and  the  venire  was  awarded  as  here,  and  a  challenge  to  die 

array  for  this  caufe,  and  that  challenge  faved  by  the  allowance  of  a 

bill  of  exceptions^  and  afterwards  moved    in  arreft  of  judgment  by 

Sir  William  Williams,  that  they  were  but  one  officer  as  it  is 

now  objefted ;  and  judgment  for  the  plaintiff.     I  remember  there 

were  cited  for  precedents,  in  Norwich^  Hilary  Term,  8  Hen.  8.  in 

the  King's  Bench,  Roll  303.  and  in  London^  Trinity  Term,  18 

Eliz.  in  Banco  Roll  511.     The  cafe  of  flierifF  Bethel  v,  Harvey 

here  in  this  court  when  he  was  fherifF,  was  the  fame.     In  Brown^ 

low^s  DeclarationSy  the  fecond  edition,  printed  1653.  foh  44.  is  an 

adion  brought  by  a  coroner,  and  a  challenge,  becaufe  of  his  relation 

to  the  (hieriflF,  and  then  he  fuggefts  that  he  is  one  of  the  coroners, 

and  prays  a  writ  to  the  other,  and  has  it ;  in  the  fame  book, /»/.  45^ 

is  another  of  the  fame.    This  very  writ,  in  cafe  ofaflieriff,  is  in 

Brownbu/'s  Brevia  judicilia^  396.  in  London  the  very  fame  fuggef- 

tion  as  here,  and  awarded  according^  alteri  viceconC,     As  to  the 

cafe  in  Styles^  it  is  no  authority,  for  it  is  a  nonfenfical  cafe  as  put 

there,  and  no  authority:  it  is  true,  if  there  be  nojheriff^  that  makes 

the  award  neceflary  to  the  coroner  \  now  if  one  be  dead,  then  there 

is  none  J  but  other  wife  where  there  is  a  challenge. 

Holt  Chief  Jufiice.  If  the  archbijhop  of  Canterbury  be  plain-  f.n.b.  3«. 
tiff  in  a  qt^are  impeditj  the  writ  mull  be  awarded  to  the  other  arch*  i  Browni.ijf. 
bifliop.— And  afterwards  he  delivered  the  opinion  of  the  whole  ^^^^  3So* 
court;  that  the  venire  facias  is  well  di reeled ;  that  the  prece- 
dents are  in  Broii/nloiv  as  they  were  cited  j  that  this  was  fettled  in 
the  cafe  of  Rich  v.  Player.  The  objedion  is,  that  they  are  but 
one  officer,  and  have  the  (herivalty  jointly  in  them ;  but  it  is  other- 
wife  in  cafe  of  a  challenge.  The  coroner  is  only  to  execute  the 
writ,  when  there  is  no  proper  officer ;  for  if  no  fuch  officer  at  alU 
as  if  the  Iheriff  die,  the  coroner  cannot  execute  it,  22  Hen.  6.  /»/.- 
51.  Then  it  is  the  challenge  to  the  (heriff  as  improper,  that  makes 
the  coroner  a  proper  officer;  and  then  why  cannot  the  challenge  to 
one  fljerifF,  make  the  other  a  proper  officer  ?  Suppofe  one  coroner 
be  challenged,  the  odier  may  execute  it,  that  is  plain.  Now  where 
is  the  difference  ?  For  all  the  coroners  are  but  fueh  one  officer  as 
the  two  (heriffs  are.  It  is  true,  if  there  be  two  (heriffs,  their  au- 
thority is  joint ;  but  the  aS  of  one  is  the  aft  of  both,  Mod,  Rep. 
198.    Suppofe  a  quanimpedit  be  brought  againft  the  *  archbijhop    •  [  33^  J 

Voul.  X  ^f 
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KiKo        ^  York  as  a  difturber,  the  t^rit  fhall  be  direded  to  die  anihiflMf 
of  Canterbury'^  and  yet  he  hath  no  fuperiority,  Djer  328. 

Judgment  was  given  for  the  king. 


Wa^fino- 

TON* 


Cafe   197.        Carivil^  Executrix  of  Dodfwortbj  againfi  Edwards. 
Trinity  Termy  3  ^/?.  (^  Mary^  RM  394- 


todebtonbon4  T\  E  fiX,  upon  judgment  on  an  obligatibn  made  to  di 
by  an  executor,  -L^  and  fets  forth  the  bond  and  recovery  by  the  teftator 

the  defendant        ..  r^x       i   /•      i      .      i    .  j.     ^i  ,.   .i_  _    '  \J  ^'rr  i. 


)  uie  teftatofy 

. J  ^j jr  in  his  life- 

cannot  pield'/i.  time.— The  defendant  pkads,  that  the  plaintiff  ought  not  to  have 
hdr^  that  the  her  a£tion,  becaufe  he  feith,  that  the  teftator,  in  his  life-time,  after 
^^^  *?•**  ^^  making  the  obligation,  and  recovering  the  judgment  afore(aid| 
of  the^defcndwit  ^'^'  ^  February,  i6oiyat  the  parifli  aforefaid,  in  die  county  afordaid, 
entered  into  a  by  certain  articles  of  agreement,  indented,  made,  granted,  and  agreed 
letter  of  licence  between  the  faid  defendant  per  nomen,  &c.  and  the  faid  teftator  in 
wh?ch  they"  h'S  life-time  and  J.  B.  and  H.  K.  principal  creditors  of  die  (aid  de- 
covenanted  and  fendant  on  the  behalf  of  themfelves,  and  the  feveral  creditors  of  the 
agreed  not  to  feid  defendant,  in  a  fchedule,  to  the  faid  articles  annexed,  named,  by, 
ibchatim^on  ^^  ^idi  their  confent,  teftified  by  die  fubfcription  of  dicir  names, 
pain  of  forfei.  and  fetting  to  their  feals,  and  delivering  the  (ame  as  their  a&  and 
hire  5  for  it  deed,  &c.  the  which  articles y7^/7/9  tejlatoris  hie  in  cur*^ profertj  rc- 
^luU^^  citing  the  defendant  indebted,  and  not  able  to  pay  them  without 
their  debci.  their  Compliance,  in  accepting  fuch  fatisfadlion  as  he  could  give ; 
S.c  Carth.210.  ^c*'^g  ^ri  equity  of  redemption  in  certain  houfes,  &c^  **  it  was 
S.C.  Holti546.  "  COVENANTED,  Concluded,  and  agreed  by  and  between  the  iaid 
Antc,47-  cc  defendant,  for  himfelf,  his  executors  and  adminiftrators,  to,  and 

cluiXi^  "  with  the  faid  teftator,  and  die  laid  J.  B.  and  H.  K.  ioindy  and 
9  Co.  52.  *'  feverally,  and  with  their   feveral   executors,  adminiftrators  and 

Cro.  Eiia.  352.  cc  affigns,  bv  the  faid  articles,  as  in  the  feme  is  mentioned.  Imprimisy 
Carth!  ^64!*^^^'  "  ^^^  defendant  licenfes  and  authorizes  the  (aid  teftator  and  J.  B.  and 
Cowp.'47.  **  H.  K.  to  difpofe  and  fell  the  right  aforefeid,  &c.  and  that  upon  the 

H.  Bi.  Rep.  cc  faie  thereof,  he  to  feal  deeds  as  they  fliould  advife  ;  and  after  die 
^49-  a  mortgage  money  and  intereft  paid,  and  the  expences  about  fuch  falc, 

"  &c.  the  refidue  of  the  proceed  thereof  to  go  to  fatisiy  die  feveral- 
**  creditors,  as  the  fame  could  fuffice  proporrionably ;  and  that  every 
^^  creditor  upon  receipt  of  his  proportion,  as  aforefaid,  (hould  make, 
"  feal  and  deliver  to  the  defendant  a  general  releafe.  And  further 
^  agreed  by,  and  between  the  parties  to  the  (aid  article^,  quod  interim 
**  et  quoufque  premiffa  vendif  forent  ut  pred.  ejl  et  extunc  poftea  pred. 
**  WiLLiELMUS  Edwards  (the  defendant)  nmfe£ta€  velprojecrt* 

^(  fnrtt  nAlffUfmmA'h^rrai^  fkip  hon*  h^r  aiiaunK  dt^nir*  ^r^AtfiM^  nimf0M  §m 
[331]  ^ 

'"  pro  aliqua  re  pneferitafub  penati 

**  vel  debitor^  toT  perjona  five  perfonar'  creditor*  five  creditor^  quaffic 
^  feSlaret  et  profequeretur  fi£larent  et  profequerentur"  ut  prtdiB^  eft 
prout  per  articuhs  p^ed.plenius  liquet  et  apparet :  and  fo  the  defendant 
laith,  that  die  plaindft^  by  profecutingand  exhibiting  his  bHl  aforefeid 

againft 
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agadnft  him  the  defendant  aforeiaid,  and  upon  the  obligation  and  judg«     Caritil 
mcnt  aforeiaid  hath  forfeited  to  the  laid  defendant  the  faid  debt,  ac-      Epwardi 
cording  to  the  true  intention  of  the  articles  aforefaid,  et  hoc  pa- 
ratus  eft  vifificar^  unde  petit  jud.    Upon  this  there  is  a  demurrer 
joined, 

I  AKGVZV  for  tie  plaixtifj  that  the  plea  in  bar  was  ill.    This 
is  only  a  covenant^  and  not  a  relea/e;  he  may  bring  his  a6Hon  on 
Ac  covenant,  and  recover  the  value  of  the  debt.     Here  are  no 
words  of  releafe  as  are  mentioned  in  Co,  Lit  264.  It  is  only  (aid, 
he  would  not  fue  under  pain  of  forfeiting  his  debt,  1.  e.  the  fum : 
this  is  not  as  it  was  in  the  cafe  of  Macbeth  v.  G?M,  AUch. ;  i  yac, 
2.  thatthe  debtor  ihould  be  acquitted;  and  as  fome  letters  of  licence 
are  penned,  that  the  fame  (hould  be  taken  and  accepted  as  a  releafe, 
I  will  not   controvert,  but  that  a  releafe  may  be  upon  condition; 
but  this  is  not  fuch.    A  deed  may  be  defeafanced,  and  fo  may  a 
judgment,  but   this   founds   merely    in  covenant;  for  there  it  is 
agreed,  that  exprefs  releafes  fhould  be  given  when  they  receive  their 
money  out  of  the  fale  of  the  equity  of  redemption.     This  is  not 
like   the  caji  of  Hickmott^  9  Co.  52.   where  by  indenture  he  ac- 
knowledges himfelf  fully  fatisiied  and  difcharged  of  all  bonds,  except 
one  fuch ;  and  replied,  tnat  the  bond  in  fuit  was  excepted  ;•  and  held  a 
releafe  of  thefe  not  excepted,  becaufe  acknowledgment  of  fatisfa^lion:  * 
here  is  no  fuch  declaration ;  only  a  covenant  not  to  fue.  There  is  the 
cafe  €f  Butler  v,  MonningSj  Noj  5.  per  Anderson  Chief  Juftice. 
A.  feifed  of  three  acres  grants  a  rent-charge  out  of  them  to  B.  and  then 
enfeoffs  C ;   B.  covenants  and  grants  tp  and  with  C.  that  he  would 
not  charge  the  laid  two  acres  granted  to  C.  with  any  diftrefTes  for  the 
laid  rent  afterwards ;  and  the  queftion  was,  if  it  were  a  releafe ;  and 
by  Anderson,  held  that  it  was  not,  though  Glanville  thought 
it  one. 

Secondly.    This  adion  is  brought  by  my  client  who  is  execu-  a  condrrion  not 
tor,  and  therefore  this  fuit  is  no  breach  of  the  condition ;  for  that  is  ^o  ^ue  a  debtor 
by  the  parties  fubfcribing    to  the  articles ;    now  we  are  none  of  IJ'^^*"  ^^^^ . 

V  r  r  't^  '^i-.i  i\   /  1  r    '     '    '  n      ^""c  under  fuch 

tnoie ;  a  fuit  by  us  js  no  fuit  by  our  tettator ;  and  10  it  is  exprefsly  a  penalty,  does 
refolved  in  the  cafe    of  the    prior    of   St.    John    of  Jerufalemy  notextcnd  tothe 
27  Hen.  8.  pL   16;  where  it  is  agreed  by  Pitzherbert,  and  oWi^or'^unlefs* 
denied  •  by  none;    that  if  I  am  obliged  to  you  that  I  will  not  diejf^are "named 
fue  J.  S.    my  executor  may  fue  J.  S.  and  it  Ihall    not    be   any  in. the  deed, 
forfeiture  of  the  obligation;    for   this    condition    is    a    collateral  9 Co. 9a. 
thing,  and  fhall  be    conftrued    according    to  the  words,   which  ^  ^A' 
extend  to  the  perlbn   only,    and  not    to  the  heir    or  executor.  Cto/eiu.  39S. 
It  is  true,  the  executor  reprefents  the  perlbn  of  the  teftator  as  i  Roll  Rep.  63. 
to  obligations  and  liens,  but  not  in  conditions.  In  collateral  daufes,  ^^^yjj}.^** 
the  executor  is  bound,  and  Ihall  anfwer  a  breach  of  this  covenant,  jEfp.btg.  357. 
becaufe  included  in  the  covenant,  though  he  were  not  named ;  but     »  r  9^2  1 
fince  the  covenant  is,  that  A.  fliall  not  do  fuch  an  ad,  A/s  execu-        "• 
tor  is  not  included  in  the  name  or  perfon  of  A.  becaufe  that  is  coU 
l^eral.  Suppofe  A.  be  bound,  that  he  will  not  go  to  Tbrk  in  feven 
T^ars,  no  man  will  lay  diat  the  executors  going  thither  within  the 
^^en  years,  is  a  breach^  though  the  executors  were  bound  if  the 
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Camitis,  teftatorwcnt,  Wentworth  145*  Befides,  it  is  the  party's  fubicrilF- 
£x>wAtot  '"8 »  "^^  ^*  never  fubfcribed ;  and^that  explains  their  intent  and 
meaning  to  be  clear,  that  the  parties  themfelves  were  only  intended, 
and  not  their  reprefentatives ;  as  in  Sir  Francis  EngUfieU^s  cafe  is 
agreed.  If  a  man  make  a  fetdement  with  a  power  (^  revocation  by 
writing  under  his  hand,  and  the  party  being  beyond  fea,  refiife  to 
return,  whereupon  his  lands  are  to  be  feifed,  the  king  cannot  tnake 
a  revocation,  bccaufe  the  ad  is  retrained  to  his  perfon,  to  a  writ- 
ing under  his  own  hand,  though  it  is  adjudged  that  the  king 
comes  in  his  place  and  ftead,  and  may  make  a  tender  of  a  gold 
ring,  or  piece  of  money,  or  the  like ;  but  the  former  is  held  to  be 
merely  and  ftriftly  perional.  In  that  very  cafe  of  the  prior^s^  the 
hSt  was  thus;  a  leafe  was  made,  with  a  ^'  proviso,  that  if  the 
^^  faid  prior,  or  any  of  his  brethren  commanders,  would  inhabit 
^  upon  the  (ame,  and  keep  it  for  their  own  ufe,  then  upon  notice 
<'  the  leflee  and  his  ailigns  to  remove :"  the  leflbr  dies,  and  the 
fucceflbr  gives  notice  to  remove,  and  then  enters :  there  were  di- 
vers queftions  in  the  cafe ;  as  if  it  were  a  condition,  &c.  but  one 
great  queflion  was,  if  the  fucceflbr  were  included ;  and  held  by  all, 
that  he  was  not ;  for  a  fucceflbr  may  take,  or  be  bound  by  the 
ad  of  his  predcceflor.  And  yet  in  conditions  collateral  a  fucceflbr 
is  not  included,  unlefs  named,  27  Hen.  8.  pL  28.  An  executor 
in  truth  reprefents  the  perfon  of  the  teftator ;  but  that  is  chiefly 
as  to  beneficial,  not  to  penal  points ;  for  in  the  latter  they  are  diffe- 
rent perfons,  and  in  fuits  it  is  fo  reckoned,  though  in  things  for 
their  benefit.  Noy^  Bro.  tit  Stat,  MercL  43.  If  the  conufor  in  a 
flatute  be  returned  "dead"  by  the  flicrifFupon  an  extent,  zfiire  facias 
*  [  333  ]  niuft  go  againft  the  executors,  &c.  So  on  a  judgment yc/r/  ^facias 
is  neceflkry  on  death  of  either  party  to  have  execution.  The 
reafon  is,  becaufe  they  are  efteemed  different  perfons  in  our  law. 
The  reafon  of  abating  fuits  by  death  proves  this  fufficiently.  Pray, 
MY  Lord,  confider  the  reafon  why  an  executor  (hall  not  pay  coih 
by  force  of  23  Hen.  8.  c.  15.  which  gives  cofts  to  a  detencfamt 
againft  a  plaintiff"  fuing  for  a  wrong  or  breach  of  promife,  or  the 
like  done  to  the  plaintiff^,  againft  whom  it  pafles  by  verdi<3  or 
non-fuit ;  the  law  is  ruled  to  be,  that  an  executor  fuing  upon  fuch 
wrong  or  breach  ofcontraft  made  to  his  teftator  fliall  not  pay  cofts, 
becaufe  he  is  another  perfon  than  the  teftator,  to  whom  the  wrong 
or  injury  is  fuppofed  done,  juid  therefore  not  done  to  the  plaindft' 
within  the  words  of  that  ftatutc ;  and  if  this  be  not  the  reafon,  I 
know  of  no  reafon  at  all  for  it.  It  is  no  anfwer  in  our  cafe  to  £iy  that 
THE  CHANCERY  wiU  Compel  an  execution  of,  and  compliance  with 
•hefe  articles,  for  their  rules  rather  prove  the  common  law,  vi%»  by 
contraries.  I^his  is  to  be  taken  ftridtly,  becaufe  it  is  quafi  a  con* 
dition,  and  becaufe  ic  is  to  defeat  a  juft  debt  without  payment  or 
fatis&£tion.  Suppofe  a  condition  were  annexed  to  a  term  foi  years, 
that  the  leflee  by  name  do  not  alien,  and  the  leflee  dies,  and  his 
executor  aliens  -,  this  is  held  no  breach.  Dyer  65,  pL  8.  3  Edw. 
6;  and  this  is  agreed  for  law,  i  Rolls  Rep.  68.  Now  this  1% 
becaufe  the  intent  ought  to  be  only  to  reftrain  the  perfon  of  the 
leflee.    Condition  not  to  alien>  but  to  one  of  his  brothers  i  he  aliens 
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to  one  of  them  who  aliens  to  another;  held  no  breach,  JVhiuhcott  Carivil 
V.  Fox^  Cro.  Jac>  398.  Dyer  152;  and  as  the  cafe  is,  i  Rolls  ^oJltiDi 
Rep.  68.  held,  that  covenants  or  conditions  that  are  penal,  fhall 
not  extend  further  than  the  perfon  named.  So  it  is  likely  to  have 
been  die  meaning  of  the  parties  here,  and  the  true  defign  of  thefe 
articles  might  be  to  reach  only  to  their  own  a<Sls.  My  client's 
teftator  might  be  willing  to  oblige  himfelf  not  to  fue  under  pain  . 
of  forfeiting  his  debt,  becaufe  he  needed  it  not,  as  having  an  an- 
nuity or  penfion,  or  office,  or  profeffion,  or  trade,  for  his  life ;  but 
he  would  not  oblige  himfelf,  that  his  executors  fhould  not  fue ;  for 
his  children  or  next  of  kin  might  have  more  need,  andfo  not  be  in  a 
condition  to  be  fo  charitable.  So  that  perhaps  if  the  claufe  Kad  in 
words  extended  to  executors,  he  and  many  more  would  not  have 
iigned  the  articles  j  and  therefore  the  words  being  only  to  perfonal 
a&,  and  the  thing  admitting  of  fuch  an  intent,  I  conceive  our 
fuit  no  breach  of  the  agreement.  And  therefore  pray  judgment  for 
the  plaintiff. 

Mr-  ♦  Hall  e  contra  argued,  that  this  is  a  fufficient  relcafe  j  and     •  [  334  ] 
cited  for  it  21  Hen.  7.  pL  23.  &  30.  2  Bulftr.  95.  290.  Bridgman 
J I  J.     1  Jnd,  307.     3  Cro.  352.    Co.  Lit.  204.  236.   43  Edw.  ^. 
Fitz.  <*  Damagesy"  37.    2  Saund.  148.    But  he  faid  nothing  to  the 
other  point}  being  unprovided. 

Holt  Chief  Ju/lice.  This  is  no  releafe^  but  a  defeafance^  and 
fuch  a  one  there  may  be  by  another  deed,  Moore  811.  And  the 
queftion  is,  if  hec^  De  ai;  ^knowledgment  of  fatisia^ion^ 

4djomatur*  {fl\ 


(b)  In  S.  C.  Carth.  2x0.  Halt,  547.  it  pleadable  in   bar.— But    fe^    Hornly    v^ 

is  faid  that  the  wholk  court  were  of  Houlditch,  i  Term  Rep.  93.  and  Htafh* 

opinion  it  it  a  defeafanct  and,  no  rJeufe^  cotv  T.  Cruik(haake,  2  Term  Rep.  24.. 
and  that,  it  being  a  good  defeafance,  ia 


X  3  Wynne 


3  Id  Midutdims  Tenn,  3  William  and  Mary,  m  B.  R, 


Cafe  198.  Wynne  againft  Fellowes.    * 

Thcmaftcrofi  T^  E  B  T  upofi  a  charter  party,  by  the  plaintiff  as  executor  of 
Sl^thrSb^*  ^y^^  *^  matter,  in  which  the  defendant  and  other  freighters 

ihaiibeweiifur-  Covenant,    that  the  (hip  {hould  jgo  and  return  home  within  t^velve 
nifli4d  with        months,  periculis  martum  exceptUy  and  the  matter  warrants,  that  the 
f?c"ghre™  ^e-  ^*P  *^  ^^^  departure,  (hould  be  ftrong,  well,  and  fufficientlv  fiir- 
nanc  the  fliip  '  ni£hed  with  a  boat  and  necettaries,  and  manned  with  himfelf  and  eight 
ikali  rctttrain    menandaboy,  which,  or  as  many  as  (hould  be  neceflary,  (hould 
l^rTewnt 'for  ^^  *^'  ^^^  convcnicht,  be  ready  to  ferve  with  the  boat  during  the 
the  fliip's  not      voyage :  and  the  plaintiff  and  the  defendant,  each  bind  diemfelves  in 
returning  in  doe  a  thoufand  pounds  to  the  other  for  performance.— The  phtintiff 
g<Sd'piei*that     affigns  for  breach,  that  the  (hip  departed  from  the  Thames^  &c ; 
the  (hip  was  not  that  the  matter  died  in  the  voyage  at  fix  months  end ;  and  that  i( 
fufficientiy  pro-  Jid  not  retum  within  the  twelve  months,  though   the  dangers   of 
^ded  with  men,  ^^  ^^  jy  ^^^  YiinAtTy  &c,— The  defendant  pleads,  that  the  Ihip 
S*  C,  Holt.A56  ^^'^^  **  ^'^^  departure,  manned  with  the  matter,  feven  men,  and  a 
h^  -  boys   that  the  (hip  foiled  to  Madeira^  the  CanarUsy  and  "Jamaica  ; 
that  (he  being  there,  fix  of  the  feamen  in  the  (ame  vefiel  at  her 
departure,  left  the  fervice    of  die   faid  (hip;    that  the  matter   did 
not  provide  other   feamen  to  ferve  in  the  (aid  veffel  and  voyage  \ 
and  that  oh  defeSlum  tnit  (he  lay  fix  months  at  Jamaica^  and  could 
not  return,  infra  duodeeem  menfes :  et  hoc  paratus  eji  vtrifUart^'^^ 
The  plaintiff  demurs. 


Mr.  Northy  and  myself  argued,  that  thefe  are  mutual  t 
nantSy  and  not  one  pleadable  in  bar  to  the  other ;  that  there  was  a 
feveral'  remedy  for  each;  that  upon  the  record  it  appeared,  the 
matter  died  withm  the  time,  and  fo  could  not  perfonally  provide 
r  335  ]  the  feamen ;  that  they  had  not  averred  him  alive  when  *  the  feamen 
departed ;  and  that  the  exception  excludes  aU  other  accidents. 

Tremain  e  contra.  That  they  did  not  plead  it  as  a  failure^ 
of  performing  the  plaintiff's  covenant,  but  as  a  difabili^by  means 
of  the  matter,  whereby  they  could  not  perform  theirs;  that  provid- 
ing of  feamen  was  the  ad  and  duty  of  the  matter ;  that  the 
freighters  were  not  to  provide  feamen,  nor  could  they,  but  the 
matter  mutt  do  that ;  and  that  this  difability  by  the  plaintiff's  means 
was  a  good  and  fufficient  excufe  for  them. 

Upon  which  it  was  adjourned. 

The  next  term  it  came  on  again ;  and  the  court  agreed  it  a 
eood  bar,  if  the  non-performance  of  our  part  difabled  them  to  per- 
form theirs.  («) 

{a)  See  the  cafe  of  Howlet  t.  Striaiand,  684.  Boone  v.  Eyre^  t  H.  Bl.  Rep.  %f^^ 
Cowp.  56.  Hughes  ▼•  Richman,  Cowp.       notit.    Duke  of  St*  AlbiM  1%  Sboret  1  H. 


115.  Hocham  ▼.  the  Eaft  India  Company^       BL  Rep*  vjo^ 
]>DugU  z^^•    Jooet  v.  Barday»  Dougl. 


But 
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But  Holt  Chief  Jujltct  took  exception  to  the  plea,  that  it  did  l"  pleading  an 

notalledge  that  they  had  done  their  part,  vi%.  that  they  had  loaded  the  ^rfora^ncrthe 

fhip,  or  difcharged  her  at  Jamaica^  or  that  they  had  difmiiTed  her,  party  mufi  (hrw 

and  given  orders  for  her  failing ;  and  her  demurrage  there  was  upon  all  <*one  by  him 

occafion  of  want  offeamen;  and  cited  3  Cro.  194-  and  Fitz.  tit.  tlU^xo^l""^ 

Debt. 

Cartlu  yi. 

And  at  laft  Judgment  was  given  for  the  plaintiiFiipon  this  reaibn  oougi.  684. 

FEi  TOT  AM  Curiam.  I  *r«"n  ^«jj 

638. 


The  King  agatnji  Stonc#  Cafe  199. 

INFORMATION  for  perjury  in  an  affidavit,  where  die  Anamgnnwnt 

-*  defendant  fwears  that  A.  B.  and  feveral  others  of  a  jury  that  taS!^xV^  * 

tried,  &c.  had  fince  the  affizes  acknowledged  to  the  deponent^  that  have  been  com- 

they  were  treated  at  Norwich  by  the  plaintiff  in  that  caufe  before  "*»"=<*  at  iVbr- 

the  trial  thereof;  uhi  revera  et  de  falfo^  the  faid  A.  B.  and  the  fe-  '^^^^^^^l.l^ 

veral  other  jurymen,  nor  either  of  them  did  acknowledge  they  were  it  was  not  com- 

treated  at  the  faid  city  of  Norwich  before  the  trial,  nor  were  they  fitted  at  the  (aid 

heated  by  the  (aid  plaintiff  or  any  other,  &c.  uU. 

On  not  gyilty  pleaded,  and  yerdift  for  the  king,  '    \\^'  ^^^* 

I  Tcnn  Rrp  69. 

Mr*  Northey  and  I  moved  an  arreft  of  judgment,  that  here 
was  no  good  affignment  of  perjury,  becaufe  they  might  acknow- 
ledge that  they  were  treated  at  Norwich^  and  not  acknow- 
Ie£e  they  were  treated  at  the  city  of  Norwich^  for  thofe  are 
different  places,  or  may  be  fo,  and  in  this  cafe  this  court  is  nPt 
to  help  the  matter  by  intendment. 

And  PE|t  Curiam  judgment  flayed. 


X  4  The 


3" 
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•  [  336  ] 
Cafe  aoo. 

The  court  will 

not  grant  s.  new 

fritf/ on  acquittal 

oftbcdefendaat 

in  a  crimtoal 

cafe. 

S.  C.  t%  Mod. 

S. 

1  Keb.  124.546. 

2  Keb.  403. 

3  Kib.  179. 

I  Lev.  9.  1 24. 
I  Sid.  153. 
ft  Tones  163. 
5  Mod.  350. 


♦  The  King  againji  Davis  and  others. 

T  N  FO  RM  ATION  for  an  aflault  and  riot  tried  at  Devwi/bire 
^  afftzes  laft,  and  a  vcidift  for  the  defendants,  that  they  were  ut 
guilty. 

Tremain  Serjeant  moved  for  a  new  trial  upon  affidavits  of  the 
fa£l,  and  that  the  judges  dire£Uons  were  to  find  the  aiTault :  which 

I  OPPOSED  becaufe  in  a  criminal  proceeding,  and  no  corniptioa 
or  practice  (hewed. 

And  a  new  trial  was  denied,  for  that  THE  Court  (aid,  there 
could  be  no  precedent  (hewn  for  it  in  cafe  of  acquittal,  {a) 


(4)  See  10  State  Trials,  416.  2  Hale, 
310.  2  Hawk.  P.  C.  ch.  47.  f.  12, 
4  BK  Comm.  354.  Salk.  646.  x  Wilf. 
298.  4  Burr.  2257.  5  Com.  Dig.  153. 
Sera.  1238.  3  Wiir.  59.  i  Stra.  loi. 
Ld.  Ray.  65.  5  Bac.  Abr.  and  the  cafe 
of  Norris  ▼.  Taylor,  Cowp.  37.  where  in 
an  adion  for  a  malicious  profecufionx 
THi  Court  on  a  verdi^  fur  the  defen- 
d.nnt  againft  evidence  refufed  a  new  trial, 
becaufe  the  fuit  was  of  a  criminal  nMture* 


But  in  an  information  in  the  nature  of  ^as 
tvarrattfe  the  court  will  grant  a  new  trial 
after  averdid  for  the  ddfendant,  for  al- 
though in  Rex  v.  Bemuty  i  Skin.  101. 
this  was  corfidered  as  a  criminal  proieca- 
t'ton,  and  therefore  a  new  trial  refufed,  jet 
of  late  years  a  ^uo  warrantv  inlbrmatiaa 
hat  been  con^dered  merely  in  the  natuse 
of  a  civil  proceedings  Rex  v.  Francis,  a 
Term  Rep.  484, 


Writ  of  eertiera" 
ri  to  remove  in- 
diftments,  ex. 
cept  from  Lm- 
tlea  and  MiHdU^ 
ftx^ihzW  be  made 
returnable  on 
the  firft  return 
day  of  the  cnfu- 
ing  term,  and 
recognizance 
entered  into. 

2  Hawk.  29J. 
1  Wilf.  139. 
X  Burr.  54. 


General  Rule. 
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QRDINATUM  EST  per  Cur.  quodjialiquaperfona  inpf/lt^ 
rum  profequitur  breve  de  certier*  ad  certincand*  aliquod  indi^amenC 
five  prefentamenf  capt*  in  aliqua  cur.  in  altquo  comitaf  five  corpora- 
tion,  infra  hoc  regnum  Anglia  except,  civitat*  London  etconu  Middlefix^ 
tale  breve  fiat  retoruabiP  fiiper  trimum  retorn,  prox*  termini  pr9x* 
poft  emanation*  talis  brevis  {  quogq\  eodem  termino  quo  certificate /uerit 
pars  profequens  di£i.  breve  procurabit  duos  homines  fore  obligaf  in 
recogn.  coram  un*  juftic,  hujus  cur.  ad  placitand.  ad  imUSfament.  ^c, 
et  ft  exitus  fuperinde  junSi,  erit  ad  triand.fuper  noticiam  profecutori 
five  ejus.cierico  ad  prox .  ajjis.fi  taL  nm  cafjelur^  et  in  defe£fu  bujuf' 
modi  recogn,  ante  tinem  ejus  termini  fiat  procedendo ;  and  no  judgment 
to  be  hied  till  recognizance  witliout  motion  in  court.  All  cerdo- 
raries  to  be  returned  at  the  return  thereof,  or  within  four  days  after, 
or  to  be  amerced  to  forty  (hillings,  and  if  wilful  negledt^  attach* 
mcnt. 

Holt  aiefjufiia. 

DolBIN,       1 

Gregory,  >  Juftias^ 


Eyres, 

Sec  the  ftitotts  5  G«9b  %  c  19.  and  13  Geo.  a.  c  iS. 


Hilary 
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The  Third  of  William  and  Mary, 


I  N 


THE     KING'S     BENCH. 


Sir  John  Holt,  Knt.  Chief  Jujiice. 

Sir  William, DoLBEN,  Knt. 
Sir  William  Gre< 
Sir  Giles  Eyres. 


OLBEN,  Knt.    "] 

re  GORY,  Knt.  \jujlices. 

s,  Knt.  .  J 


Sir  George  Treby,  Knt.  Attorney  General. 
Sir  John  Somers,  Knt.  Solicitor  General 


Coke  againft  Hawkins.  Cafe  aoi. 

SUIT  in  court  chriftian,  for  thefe  words,  ^JOit  had  abaftard,"  ProWMtion. 

fpoken  of  a  fmgle  woman.       Motion  for  a  prohibition,   on  S.c.i»Mod. 

a  fuggeftion  that  the  words  are  aflionahle  at  law.     Cur.  duUtoL  y- 

Adjornatur.  J^^Jj^-  ^-^  5«* 

339.    a  RoU  Abr.  297.    i  Sid,  404. 433.    3  Lw.  319;       ,Mod.ai.     i  Vent  7.61.  2^  »  u"?t. 
Joiici,44.   Bimb.3ia.    Salk.  69*.    Stra.  813.    4  Com.  Kg.  508.    aTcnnR4.473.         »**^-''> 


Mallack, 
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Cafe  ao2« 


In  ao  «9iMK  of 
4ebt  on  t  penal 
ftatote  the  fz& 
U  fuflkiently 
nlledgcd  by  a 
musd  cump  &c. 
but  not  in  an 
Ufimation* 

6.  C.  Carth. 
aSalk.  636. 


Mallacky  quitam^  againfi  Sparing. 

r\EBT  on  the  ftatute  for  felling  of  wine  witbout  licenfe. 
The  declaration  ftated  quod  cum  he  fold  wine  in  his  houfe 
at  fuch  a  place  fuch  a  day,  and  fo  till  fuch  a  time,  the  which  be 
fold  without  licenfe  contra  fornumJlatutU  On  nil  debet  pleaded,  there 
was  a  verdi6i  for  the  plaintiff. 

Motion  was  made  in  arreft  of  judgment  that  it  was  ill  with  TLcum^ 
becaufe  not  poiltive  but  all  recital,  and  therefore  ill ;  otherwife  if 
he  had  recited  the  ftatute ;  for  the  cum  would  have  referred  to  the 
ftatute,  and  the  other  would  have  been  an  affinnationf 

Tremain  e  contra.  The  felling  without  licenfe  is  pofitively 
laid :  beildes  it  is  in  an  aftion  of  deot^  and  there  quod  cum  is  well 
enough,  and  the  precedents  are  fo. 

The  Court.  It  is  well  enough ;  for  tiie  a£lion  is  brou^t 
for  non-payment,  and  fo  it  is  like  debt  on  a  bond.  You  do  not 
recite  now  the  ftatute  of  titbesy  nor  of  hue  and  cry  \  and  that  for 
tithes  is  always  fo.  Co.  EnU  tit*  "  Debf*  161.  The  ftatute  is  not 
recited :  this  differs  not  at  all  from  the  cafe  of  debt  on  a  bond.  But 
it  would  be  otherwife  if  it  were  in  an  information,  {a) 

And  judgment  for  the  plaintiff  per  tot  am  Curiam. 


(«)  Sed.  vide  %  Roll  Abr.  79. 
szg.    X  Bac.  Abrt  39. 


Plowd.  i.    4  Co.  \%,    Crok  Efif.  936.    Cro.  Ctr. 


Cafe  203. 

Tbeftatutet  7 
Jac.x.  c.7.and 
2  Geo.  S.C.13. 
refpeaing  attor- 
neys bills  may 
be  given  In  evi- 
dence on  the 
general  iflfue. 

AnCBi  48.  96* 
Bulf.N.F.i45. 


*  Millner^  an  Attorney^  againfi  CrowdalK 

/^  A  S  £  for  fees,  &c.  and  indebitatus  for  fees  and  labour  in  af 
^  negot.  The  defendant  pleads  the  ftatute  of  i  Jac  i.  c.  7.  C 
I.  {a)\  that  no  bill  was  delivered  under  his  hand.  Demurrer^ 
becaufe  he  hath  not  averred  his  plea.     • 

£t  per  Curiam  it  is  needlefs^  If  a  negative  plea. 

Then  infifted  that  it  was  for  aV  negot.  and  ill  for  tfiat  And  per 
Curiam  this  ftatute  may  be  given  in  evidence  on  die  gqicral  iflue 
non  ajfumffa. 

Bill  referred  to  the  mafltr. 

ffl)  Sc«»  Geo.  ft.c*  93.  Css« 


Knight 
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Knight  againft  Symmcs.  Cafe  204. 

EJECTMENT  for  five  clofcs  of  pafturc  and  arable  called  Anejeamcnt 

^^  Faldowne,  containing  ten  acres.  ^"»y. "  ^*  ^^^fet 

'  ^  called  Faldawme 

After  verdift,  it  was  moved  in  arreft  of  judgment,  that  it  is  too  ^°^«'V^"*  *^ 

uncertain,  not  laying  how  many  of  the  one,  nor  how  many  of  the  fofficicmiy  cer- 

other.  Martyn  v,  *Nicholsj  Cro.  Car,  573.     Expreis  in  the  cafe,  and  tab.  Sed  quart. 

I  Cro.  179.  and  SaviPscafiy  11  Co.  55.  oneclofe  called  Dovecent  s.  0.4X10497, 
Ci.os£  containing  three  acres,  ill :  and  the  cafe  of  JVeekes  v,  Spar^  \  q'  ^{^**|*^ 
roxvj  Cro.  Jac.  435,  admits  Saviirs  cafe  for    law,  becaufe    not  s.  c.  Comb. 
faid  what,  whether  land,  meadow,  or  pafture ;  there  good,  becaufe  19^- 

faid  un*  claus*  vocafD.  containing  three  acres  terre^  Cro.  Car.  555,  p^^*^*^*®** 

Ejedment  de  domo  repojitoria  angliu  A  warehouse,  ill,  becaufe  Cro.*jac;  435. 

not  known  by  that  name  in  the  law,  Harper's  cafe^  11   Co,  Teh.  ^'<>-  C^r-  47i« 

I I  J.     Owen  1%.     Moore  y02.     Styles  202.  I  I?ev.  06 

E  CONTRA.    It  was* urged  that  it  lies  for  a  clofe^  if  a  name  be  Ruit^^a.aJ. 

given  to  it,  Cro.  Eiiz.  235.    Cro.  Jac.  435.    Cro.  Car.  126.    3  Ld.  iiay.  i^ya 

Leon.  218.    I  Sid.  205.  »^«.  Abf.170. 

I  Burr.  137.629. 

But  afterwards  held  per  Curiam  to  be  ill  in  the  principal  cafe,  ^,f^"'  *^75* 

and  judgment  was  arrefted,  becaufe  not  fufficient  certainty,  [a)  1  Teria  Rep.ii. 

(«)  The  general  principle  of  all  the  old  dcliyrr  pofTeffion  according  to  the  dire&ion 
cafes  upon  cUs  fubjedisy  that,  as  judgment  of  the  plaintiff  who  therein  a^s  at  his 
is  for  the  purpofe  of  execution,  there  peril,  i  Burr.  629.  5  Burr.  2673.  and 
ihoold  be  fach  a  precife  defcription  of  the  therefore  a  lefs  precife  defcription  than  is 
thing  demanded  as  will  enable  the  ihe-  necrlTary  in  a  ^r^rt^«  has  been  allowed,  ef. 
riff  to  deliver  it  with  certainty  to  the  pecially  after  verdfift.  See  Stiles  194.  t 
plaintiff,  Ld.  Ray,  1470.  Run.  Ejefi.  1^.  Lev.  58.  Stra.  71.  Cowp.  347.  i  Term 
But  the  praftice  now  is  for  the  iheriff  to       Rep.  xi. 


♦  The  King  againft  Alfop.  *  [  339  ] 

Cafe  205. 
INDICTMENT  for  (hooting  with  haiWhot  contrary  to  2  Jufticesofihe 

&  3  Edw.  6.  c,  14.  found  before  juftices  of  the  peace  at  the  P**^.*»*7«  only 
feffions,  and  judgment  quod f orisf ace rit  ten  pounds.  thd^ltiS?*^ 

Error  brought  here ;  and  error  affigned  that  the  juftices  of  peace  VonJra^m! 

have  no  power  given  by  this  ftatutej  and  their  comn^iifion  only  and  therefore 

gives  them  power  concerning  the  peace,  and  therefore  this  offence  ^^n^ottiy  t 

is  only  to  be  examined  by  commiffioners  of  oyer  and  terminer.  I^nrt  the  "**' 

Per  Curiam.  Prima  facie  it  feems  that  they  have  no  audiority.  fm^iei^^by* 

Holt  Chief  Juftice.    This  ftatute  creates  a  new  offence  after  the  which  creates  it 

making  of  the  commiffion  of  the  peace,  and  therefore  this  may  be  a  s.C4Mod.49. 

S.C.  Holt,  405' 
la  Co.  97.  Cro.  EUs*  6ou  697.  3  Mod.  »8o«  4  Mod.  147.  10  Mod.  %ti.  Fitig.  124.  i  l1 
Raj,  150.    Stnu  66.    I  Sefl*.  Car.  125.    a  $U«.  608.    %  Etc.  Abr.  615. 

queftion. 


KlK« 

V. 
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queftion.  This  ftatute  gives  no  diredion,  as  does  that  in  Attwoiit 
cafty  Cro.  Jac.  421.  Oyer  and  terminer  have  a  jurifdiftion,  an  dtfac 
naming  them  in  an  zSt  of  parliament,  doth  not  give  them  more 
than  they  had  before. 

But  THE  Court  feemed  unwilling  to  determine  it;  and  diere- 
fore  aflced  the  counfel,  if  they  had  no  other  errors. 

n  et  armiu  Then  it  was  Urged  that  there  was  no  vi  et  armis.  Sed  n^n  allsca- 

tur  \  for  that  is  ne^efs. 

Then  urged,  that  it  was  forisfacerity  whereas  it  fhould  he /arts- 
faciat^  fox  this  difference  is  more  material  than  fare  uAfciru 


Forisftcerit  in- 
fickd  offorii" 
/a<iat    will  not 
vitiate  a  convi^ion. 


An  indidment 
for  (hooting 
contrary  to  %Se 


Then  that  he ;  "  late  of  fuch  a  place,  &c.  did  fhoot  at  conies, 
«,      r     »»»"*"*  conicotej*  not  being  faid  in  what  county  he  ftood  and  (hoc, 
j^Edw^Vc.*^  In  fome  places  a  man  may  ftand  in  one  county  and  (hoot  into  two 
mud  ftatc  the      or  three ;  and  here  it  does  not  appear  where  the  offence  was  com- 
mitted, for  that  is  where  the  party  ftood,  or  was,  when  he  (hot^  not 
where  the  objeS  he  (hot  at  was,  (a) 


imnty  in  which 

the  offender 

ftood. 

10  Mod.  aSo. 

Stra.  66.  85s. 

1)01. 

a  Hawk.  P.  C 


Reverfetur^ 
336. 


(4]  See  Coomb*s  cafe,  Cafes  in  CrowD  Lawy  300. 


Cafe  206. 
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♦  Pitcher  againji  Tovey. 

Michaelmas  Term^    2  jyitt.  (^  Mary^  Roll  6f . 

I^  R  R  O  R  on  a  judgment  in  the  Common  Pleas  in  adion  of 
^^  covenant  for  rent  brought  againft  an  affignee  of  a  term  io£ 
years  for  rent  incurred  after  his  afSgnment  over  to  another,  with- 
out notice  to  the  leffor.  And  there  by  Pollexfsn  and  Rook  shy 
Juftices  it  was  held  that  an  affignment  by  an  afi^ee  without  no- 
tice was  not  good;  and  accordingly  judgment  given  for  the  plain- 
tiff in  the  adion,  againft  the  opinion  of  Powell  andVEKTRit 
ad  tunc  exijlentes  contra. 

Now  here  argued  for  die  plaintiff  in  the  writ  of  error,  that 
the  cafe  is  no  more  this  :  A  leffor  brings  covenant  againft  the  defen- 
dant as  aflignee  of  a  term,  for  rent  arrear  \  the  defendant  pleads. 


Covenant  fur 
rent  will  not  Ite 
againfl  the  aj- 
Jignu  of  a  term 
for  rent  due  af- 
ter his  affign- 
ment uver  to 
another,  al- 
though made 
without  notjce 
to  the  lefTor. 
S.C.  4M;>d.7i. 
S.  CSaik.  81. 
S.  C.  %  Vent. 

21^.  228. 

s'.C.Carthii77.  that  as  to  part  cognovit  a£iionemy  and  as  to  the  refidue  before  the 

s.c.  i2Mod.23.  fame  became  due,  he  affigned  to  J.  S.  who  entered.    The  pbuntifF 

^  yt^^%2%}  demurs  and  judgment  for  the  plaintiff,  and  inquiry  general,  Aat  this 

Jones  223.  *  plea  was  good  \  for  there  is  no  need  of  notice  ^  for  the  affignee  is 

1  Sid.  447. 

I  Ld.  Ray.  320.  354.  368.  2  Ld.  Ray.  1551.  i  Stra.  405.  Swinb.  390.  %  Vem.  241.  Prec.  Chao. 
156.  I  Bac.  Abr.  536.  Dougl.  1S3. 188. 444.  735.  1  Com.  Dig.  564. 641,  d^t.  3  Barn  1171.  Su^ 
:2a  I.    2  Atk.  546.     3  Term  Rep.  393. 


only 


3»7 


PxTCHIft 

V. 

Totet; 
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»n1y  chargeable  by  virtue  of  the  privity  of  eftate,  and  that  by  his 
ifUgnment  is  deflroyed ;  and  there  i«  no  need  of  notice :  privity  of 
eftate  is  to  be  immediate,  and  that  is  gone  by  an  affignment  over, 
Co,  Lit.  271.  Where  none  is  bound  to  give  notice,  tiicre  the 
other  is  bound  to  take  notice  at  his  peril,  if  neceilary.  {a)  Befides, 
if  he  had  no  notice,  he  fhould  have  replied  to  it ;  for  otherwife  it 
fliaJl  be  intended  that  he  had  notice:  if  there  had  been  any  aver- 
ment  of  fraud  or  no  notice,  ifllie  might  have  been  taken  upon 

it.  (*) 

Birch  Serjeant  e  contra*  The  privity  of  eftate  is  not  gone  fo 
hiT  as  to  bar  the  plaintiff  of  his  adion  without  notice ;  for  how 
fliould  the  plaintiff  know  whom  to  have  his  rent  from  ?  At  this 
rate  it  may  be  ailignable  from  one  hand  to  another,  and  fo  on  in 
infinitum^  and  this  plea  may  be  to  every  adion  he  brings  againfl 
any  one.  And  it  is  no  anfwer  to  fay  he  may  diflrain,  for  notice  is 
n:^ceflary  in  all  cafes,  where,  a  prdudice  may  accrue,  and  a  man 
cannot  help  him felf;  and  cited  2  Edw,  ^..pL  3.  Cro^  jfac.  43a. 
I  Bul/ir.^.  I  Rolls  Rep.  314-  Acceptance  of  rent  will  not  prevent 
a  forfeiture  of  which  the  lefTor  had  no  notice,  (r)    Objection,  •  the 

cafe  of  Overton  v.  Siddall^  Cro,  Eliz.  555. there  never  was 

(iich  a  judgment :  notice  was  not  tnfifted  on  in  that  cafe ;  the  great 
queftion  was  in  that  cafe  whether,  when  againfl^an  executor  it  fhould 
be  in  the  debet  et  detinet ;  and  in  Poph.  120, 121.  the  only  reafon  is, 
that  the  adion  did  not  lie  againft  the  fuccefTor  of  the  prebend :  in 
Moore  35.  the  cafe  is  taken  notice  of,  and  he  fays  that  the  court  was 
divided  :  that  cafe  hath  been  adjudged  no  law  in  the  cafe  of  Hilliari 
v:  Cajbardy  Sid.  266 ;  and  in  the  cafe  of  Buckley  v.  Keighley.  Hales 
Chief  Baron  was  againft  it  afterwards,  and  all  the  bar  with  Twisden 
againft  it. 

Holt  Chief  Juftice.     That  cafe  in  Siderfin  was  in  the  detinet 
only,  and  (b  not  contrary  to  the  other.     Now  what  is  it  that  makes 
the  aflignee  chargeable  at  all  ?     Is  it  not  the  eftate  ?     He  had  no- 
thing to  do  with  the  lefTor,  but  upon  that  account.    A  bargainee  of  $««  HomUe  v. 
a  reverfion  fliall  maintain  DEBTj^r  rent  from  the  time  of  the  bar-  ^l\l^"*  ^'^ 
gain  and  fale,  though  there  were  no  notice  to  the  lefTee ;  and  there     **'  ^*  * 
is  the  Came  reafon  on  the  other  fide.     The  aflignee  hath  the  eftate 
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fa)  See  Ornton  v.  Sydal,  Cro.  Eliz. 
5^5.  Goates  V.  Hizte,  i  Roll  Rep.  314. 
Hall  V.  Heuiing,  i  Roll  Rep.  285.  Porter 
V.  Fry,  I  Mod.  300.  i  RoU  Abr.  468. 
GoJb.i6i. 

(^)  See  Hamble  v.  Glover,  Cro.  Eliz. 
328.  Leonard  v.  Bacon,  Cro.  Elis.  234. 
Homberton  ▼•  Howgil,  Hob.  72.  Keighley 
v.Bttlkelcy,  1  Sid.  338.  S.C.  2  Keb.260. 
Peachey  v.  fCnight,  Michaelmas  Term, 
29  Car.  1.  Roll  416.  Trottle  v.  King, 
Eafter  Tenn»  34  Car.  2.  Roll  397.  Chrif- 
tle  V.  Wilcox,  Trinity  Term,  30  Car.  2. 
Roll  636.  in  the  Common  Pleas.  Iremon* 
gv  V.  NewCuDy  Noy  97.  $,  C«  Latch.  260* 


See  alfo  Lekeux  v.  Nafli,   2  Stra.  I22i« 
and  Bamfather  v.  Moffatt,  Dougl.  415. 

(c)  See  Penant^s  cafe,  Cro.  Jac.  n^i.  % 
And.  9.  Gurney  v.  Saycr,  3  Leon.  95.  the 
cafe  of  Bullcley  v.  Keigbley,  x  Sid.  308. 
338.  in  EaAerTerm,  19  Car.  2.  Rrtl 
194.  See  alfo  Doc  on  the  demife  of 
Cheney  v.  Ballen,  Cowp.  243.  and  Den 
V.  Harrifon,  1  Term  Rep.  431.  that  it  hat 
been  eftabliflaed  by  maay  cafea  that  accept* 
ance  of  rent  (hall  not  operate  as  a  waiver 
of  the  forfeiture,  or  as  a  confirmaticn  of 
the  tenancy,  unlefs  the  landlord  has  ooti«.e 
that  a  forfeiture  wis  incurred  at  the 
time. 

Without 
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Pitch tK      n^diout  the  confcnt  of  the  leflcnr;  and  why  may  he  not  part  with  i 
ToTiY*       ^g»^^  ?     That  cafe  of  Buckley  v.  KeiUy  was  agreed,  and  Hali 
See  Lekeux  V     ^'^  Barm  was  of  another  opinion  afi^rwalnds  in  ifac  Exchequer 
N^,  sStraoge  Chamber. 

IISI. 

SeeChinccHor  And  aftcTwards  judgment  was  here  reveried  pei^  totamCu- 
7dJ!'*w'a!ker^I  RIAM,  for  that  no  notice  is  neceflary :  and  the  cafe  of  Ovtrtm  v. 
Reeves,  cited  '  Siddall  affirmed  for  good  law  for  mat  point  of  the  detinetj  for 
Doogl.  444.       he  is  not  chargeable  in  the  iehet  and  ditinet  after  affignment* 


Cafe  207*  Cheeveley  againft  Bond. 

Hilary  Tnvty  3  fTill.  tf  Maryj  -R0//307. 

If  a  debtor  W     /^  A  S  E  on  bill  of  exchange.     The  defendant  pleads  the  ftatute 
whi^laTfeof  "   Jac-  I-  c.   16.  of  limitations.    The  plaintiflF  replies,  the 

taion  accraesy    defendant  was  beyond  fea,  &c. 

the  creditors 

SrimeUm^led       Held,  that  the  defendant's  being  beyond  fea,  doth  not  flop, 
after  his  return.   Or  hinder,  or   excufe    the    plaintiff  for  not  fuing  within  the  fu 

See  4  Term  years,  (tf) 

Rep.  516. 

Biltiofex-  And  HELD  ALSO  that  bills  of  exchange,  and  other  tran&fiions 

change  are  with-  between  merchants,  are  not  excepted  out  of  the  iald  ftatute,  bat 

In  the  ftatnte  of        ,  ^ .  ^  ^        ^  *^  ' 

limiutions.        only  an  adion  of  account. 

S.C.4Mod. 

J05.    S.  C.  Cartb.  ai6.    S.  C.  Holt,  427.    Carth.  3.    Aiite9  9S.     H.  BURep.  631. 

(«)  But  now  by  4  &  5  Ann.  c.   16.  f.  at  liberty  to  bring 'it  againft  fuch  per^  H 

19.  If  any  perfon  fliall  at  the  time  the  caafe  anytime  within  fix  yean  after  thdr  ce« 

of  aAion  accrues  be  beyond  the  feas,  the  turn, 
perfon  who  is  intitled  to  the  aCUon  ihall  be 


Cafe  208.  ♦  jVioore  againji  Furfden. 

•  [  3+2  ] 

In  ejeament  jPJECTMENT.     Special  verdia.    Held,  that  two  tenants  ' 
ml^makeuT         "*  common  Icflors,  muft  make  feveral  leafes  in  ejedment. 

they  are  il^V        «^^  ^'^  ^  ^^  enough,  becaufe  the  eje£hnent  is  pofitive. 

fcreral  titles. 

$.C.  Carth.  214.  S.  C.  s  Vent.  114.  S.  C.  Comb.  190.  Co.  Lit.  aoo.  Moor  681.  6  Co.  14.  Cia 
Jac.  166.  ft  Wilf.  loa  13a.  Run.  EjeA.  io«.  3  Term  Rep.  15.  %  Stra.  xi8i.  Co«^  %i^ 
1  Tom  Rep.  759*  aotia. 


Stockhold 
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Stockhold  againft  CoUington. 

r]|  A  S  E  i  for  that  the  piaintiiF  at  the  requeft  of  the  defendant,  had 
ferved  the  defendant  as  a  commiffioner  on  a  certain  commiffion 
out  of  the  exchequer,  direded  to  the  plaintifF  and  others  for  the 
examination  of  vdtnefles  as  well  on  the  behalf  of  the  defendant  as 
others  in  a  certain  fuit  then  coram  baronibus  of  the.exchequer  afore- 
faid  depending,  the  defendant  in  confideration  thereof  promifed  to 
pay,  kf.  fo  much  as  the  plaintift  deferved  for  his  labour  as  fuch 
commiffioner  aforefaidj  and  averred  that  he  deferved  for  work  and 
labour  as  a  commiffioner  five  pounds;  akd  also  that  the  plaintifF 
at  the  requefl  of  the  defendant  had  written  divers  depofitions  in  a 
certain  caufe,  and  had  found  and  provided  divers  parchments,  and 
other  neceilaries  for  engroflments,  &c,  Non  ajumpjh  pleaded. 
General  verdid,  and  damage  for  the  plaintiff. 

Tremain  Serjeant  moved  in  arrefl  of  judgment.  That  in  the 
firft  count  here  was  no  confideration,  it  being  unlawful  to  take 
money;  for  the  fervice  is  by  command  of  a  court.  Secondly, 
That  the  court  of  equity  was  held  before  the  Chancellor,  &c. 
and  the  Englijb  bills  always  dipeded  fo,  and  therefore  there  could  be 
no  fuch  caufe  depending  coram  baronibus  as  to  take  depofitions,  &c. 
and  judgment  ordered  to  flay  quoufque  moveretur  ex  altera  parte. 

E  contra.  As  to  the  lafl  I  anfwered,  that  the  very  writ  of 
fuhpcena  was  to  appear  coram  baronibus^  and  had  feveral  in  my  hands^ 
which  I  produced  to  the  court ;  and  the  very  fubpoena  in  our  cafe 
was  fo,  and  our  declaration  vras  according  to  that.  Then  for  the 
other  here  is  a  good  confideration,  for  he  doth  ferve  the  party  as 
commiffioner ;  he  is  named  by  the  party,  for  both  fides  do  name  in 
fuch  cafes  ;  and  this  is  for  labour  and  pains  only,  and  thofe  beflowed 
at  the  defendant's  requeft.  He  was  not  bound  to  this  under  any 
oath  of  office^  and  it  is  a  fervice  to  the  party  to  attend  it.  Now  it 
is  ufual  for  mafters  in  chancery  to  take  for  their  pains,  if  they 
take  an  anfwer  at  *  a  nobleman's  houfe,  &c.  Commiffioners  of 
bankrupts  are  conftantly  paid.  In  the  cafe  of  Sir  George  Moore  v.  , 
Fojier^  Teh.  62.  Cro,  Jac,  65.  Commiffioner  had  taken  bribes, 
&c.  not  a&ionable  per  Fenner  and  Williams,  l)ecaufe  volun- 
tary and  at  ele&ion  of  the  perfon  to  fit  or  not.  It  is  not  in  a  judi- 
cial courfe,  nor  upon  oath ;  and  if  he  refufe  to  fit,  the  fuitor  hath 
no  remedy  by  a£tion  againft  him,  for  himfelf  names  die  man,  and 
not  the  court :  and  though  perhaps  his  refufal  will  be  a  contempt 
to  die  court,  if  without  excufe,  yet  doubdefs  they  will  never  punifh 
the  perfon  for  it,  unlets  his  reafonable  charges  were  allovtred :  diough 
it  be  a  proceeding  in  a  court  of  equity,  yet  you  will  take  notice 
of  the  labour,  and  an  a£tion  will  lie  for  labour  and  pains  in  folicit- 
ing  a  caufe  in  equity,  as  was  in  the  cafe  of  Atnbrofe  v.  IJled^  here  in 
this  court.    The  books  have  cafes  in  them  ftronger  than  this,  as 

Auderley*s 


Cafe  0.0^ 


on  a  promife  to 
pay  in  confide- 
ration of  the 
plaintiff*!  haviaf 
ferved  ai  a 
commiflioaer 
at  the  requeft 
of  the  defendant 
on  a  commiffioa 

out  of  THZ  EX- 
CHS^VER,  in 

in  a  caufe  de- 
pending Btfor4, 
the  harcMU 
S.  C.  12  Mod. 

9-         ' 

S.  C.  Sal]c330« 

S.C.  Comb.iS6 

S.  C.  Carth. 

108. 

S.  C  Holt  7* 


•[3«1 
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Stockrold    Andirlefs  •  cafe  cited  in  Nify  76.  Z^rA,   55,   56,  ajumffit   to  a 

C0L1.1116T0H.  ^''suiger  in  confideration  of  his  labour  and  pains  in  aflifting  of  the 

*  fheriff,  is  good,  becaufe  voluntary,  and  at  the  parties  requeft.     The 

reafon  why  it  is  otherwife  when  made  to  a  {herifF,  is  becaufe  he  is 

an  officer,  and  fuch  pra<9ice  encouraged  would  promote  extortion « 

fo  it  is  of  a  bailiff,  but  otherwife  lain^ul  to  a  fhunger« 

And  PER  TOT  AM  CuniAM  the  adion  lies}  and  my  dient  had 
his  judgment* 


Cafe  210*  Drew  and  others  againfi  Barkfdale. 

Mich.  Term,  2  WiU.  Gf  Mary,  RM 

I^yud'mlnf  QCIRE  facias  direded  to   die  (heriff  of  Middlefex,  nos  ac^ 

in^d«b"}^the  de-  citifftt*  m  rccoriT  it  procifs\  Vc»  manifeft  error  to  have    inter- 

fendaot  pleads  vened,  and  therefore  die  record  we  have  caufed  to  come  before  us 

SiSr^nd  on  ^^^^^  nobis  Jam  refidcnt*j  and  that  John  Bark/dale^  19  May,  anna 

HilieonffM   ^^  ficundo,  Came  before  Sir  Hen.  Pollexfen  Chief  Jujiice  of  the 

/•Ms  at  Exeter,  Common  Pleas  at  his  chamber  in  the  Inner  Temple,  Londarsy  and 

iwIfaf'^^Tw"  ^'^^^  entered  into  a  recognizance  for  the  due  profecution  of  the 

mirprifion  of  writ  of  error  with  efFed,  and  to  pay  the  condemnation  if  affirmed, 

the  vnut  it  prout  per  record*  recognit*  pred,  in   curia  noftra  coram  nobis  jam  r/- 
dlafor  ri£'"'  fi^^^fi^i^^^^  cwflaU  and  that  the  judgment  was  affirmed,  and  the 

piaintiflT,  by  the  damages  not  paid,  ideo  fcir.  fac.  &f r.     The  defendant  pleads  that 
j6  &  17  Car.  t.  the  defendant  Palmer  paid  the  money  at  Exeter,  where  the  firft 

c.  S.  .W.  ^.  aflion  and  trial  was  had.     The  plaintiflF  replies  quod  nonfokiit  ntsds 

1  Saund.248,  et  forma,  et  hoc  petit  quod  inquiratur  per  patriam,  &c.   The  plaintiff 

1  Dan?*  Abr  ^       ^"'  ^  venire  facias  to  St,  dements  Danes,  and  a  trial   is  had 

^36.    *       *  thereon,  and  a  verdict  for  the  plaintiff. 

»  Mod.' 14/  *  I  MOVED  in  arreft  of  judgment.    First,  becaufe  the  trial  was 

3  Lev,  394.        not  in  the  proper  county, 
s  Ler..  11a.  Mr     IT  J 

Sed  vide  Bm  pgit  TOT  AM  CuRiAM  preter  HoLT  Chief  Jufiicey  That 

\  ^xllltl*       that  is  helped  by  die  16  ^f  17  Car.  2.  c.  8.  though  the  county  be 

1  Mod.  37.         wrong,  and  though  in  zfcire  facias. 

1  Vent.  58. 

See  Mcllor  ▼.  Barber,  3  Term  Rep.  387. 

•[344] 

If  a  judgment  Then  I  URGED  that,  FiRST,  Non  confiat  how  this  record  came 

CommoVpieai  ^^^^^y  ^^  **^  *^  ^^"  ^^  removed  hither ;  for  it  is  a  recognizance 

bcTffiiroed,  ***'  before  the  C.  J.  Pollexfen,    and  ufually  and  originally  fuablc 

upon  a  writ  of  diere.     Nay  can  be  fued  no  other  where  hy  fcire  facias,  for  that 

KiS'^rBMch  "*"*  ^  out  of  the  court  where  the  record  is,  and  diat  is  in  the 

thrcourtma/  Common  Plcas.     Debt  mdfcire  facias  are  entirely  diffcrait ;  the 

award  a  r«rfM> 

rari  to  remore  the  recognisance  of  the  bail,  and  then  i/cin  facias  lies  againft  the  bail  out  of  the  Kir^^a 
Bench.  ■    S.C.  Comb.  199.     i  Sid.  1x3.     i  RuU  Abr.  8S4.    Dyer,  306.     1  Lct.  134.    4  Mod. 

404.    Huct.  XX7.    5  Mod.  421. 

one 
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one  is  a  new  original,  the  other  only  a  judicial  procefs :  this  I'ecog-  Diiw 
nizance  cannot  be  removed  by  virtue  of  the  writ  of  error,  though  BAiKfiAti. 
that  be  to  remove  the  record  cum  omnibus  ea  tangentibus  \  for  this 
is  a  diftinft  record.  A  writ  of  error  may  be  brought,  and  no  fuch 
recognizance  at  all j, for  if  I  will  not  have  a fuperfedeas^  or  need 
not,  becaufe  execution  is  executed,  there  is  no  recognizance. 
It  is  given  by  a  particular  law  for  a  particular  reafon  and  purpofe, 
and  therefore  collateral  and  diftindl.  Suppofe  the  writ  of  error  be 
mifilireded,  or  a  variance  between  the  loquela  of  the  writ  and  the 
record,  fo  that  the  record  is  not  removed,  this  cannot  be  removed; 
but  fuppofe  they  have  fued  a  certiorari  on  purpofe  to  remove  this 
recognizance,  that  mufl  needs  be  ufelefs ;  for  this  court  hath  no- 
thing to  do  with  it.  Then  the  removing  it  hither  to  fue  it  here, 
is  to  alter  the  law ;  for  it  prevents  the  bail  of  that  appeal  which  they 
would  have  by  writ  of  error  here,  if  fued  below:  the  authority  of 
Pitix^  JV.  B,  245.  is  only  general,  that  a  certiorari  lies,  and  the 
inftances  there  mentioned^  are  only  to  oyer  and  terminer  and  feilions : 
furely  it  will  not  be  pretended  that  a  certiorari  2a\A  fcire  facias  here 
may  be  upon  any  other  recognizance  in  that  court ;  and  by  the  fame 
reafon  this  is,  all  others  arc  removeable  by  the  fame  means.  Now 
3  Jac.  I.  c.  8,  which  enjoins  this  recognizance,  orders  it  to  be  taken 
there,  and  confequently  fuable  there.  If  bail  be  put  in  the  Com- 
mon Pleas  in  an  original  aAion,  and  a  writ  of  error  btx)Ught,  it 
doth  not  remove  the  record  of  the  bail,  beiag  no  part  of  the  judg- 
ment roll :  there  is  not  one  precedent  in  all  the  printed  books  of 
any  fuch  certiorari  granted,  or  ever  fued.  If  a  writ  of  error  be 
brought  on  a  judgment  in  an  inferior  court,  and  bajil  not  certified 
nor  diminution  alledged,  and  the  judgment  be  removed,  you  cannot 
remove  the  bail  below  by  certiorari ;  for  this  court  will  not  exe- 
cute their  judgment,  i  Saund,  98. 

•  The  Court  after  deliberation  and  fearch  into  precedents,  had  *  [  345  J 
account  of  feven  or  eight  in  all,  the  firft  thirty  years  fince,  but 
hone  on  debate.  However  they  ruled  it  good ;  for  this  reafon,  as  I 
fuppofe,  becaufe  ampliat  jurifdi^ion*  \  and  it  is  no  prejudice  to  the 
fuitors,  but  rather  an  advantage,  becaufe  no  writ  of  error  lies  from 
hence  upon  fuch  fcire  facia s^  but  in  parliament. 


Meacock  and  his  Wife  againji  Farmer.  q^  ^ 

'T*  RE  SPA  S  S,  by  hufband  and  wife,  for  a  battery  of  the  wife,  A  dedaraaoDin 

and  taking  the  goods  of  the  hu(band  then  and  there,  ad  dam^  trefpafs,  by  hof. 

num  ipforum.    General  verdiS ;  thirty  pounds  damages.  )f*"J  totte^'^in 

Moved,  in  arreft  of  judgment,  that  they  could  not  join,  becaufe  the  tteiTJId  Jh^"*' 
Urt  concerning  the  goods  could  not  furvive,  and  therefore  ought  fhe  taking  the  huf- 

llOt  to  be  joined.  band*«  goods  «^ 

iUnuuiM  ipforwM 

jsbad.- — Siilet.  155.    Cro.   Tac.  655.    Cro.  Car.  555.     Boll  N.  P.  ao.     5  Com.  Dig.   19^    % 

Ttrni  Rep  617.     1  H.  Bl.  Rep.  loS.   114.  "  •       ^t-     * 

V0i,.L  Y  I  DIB 


MSACOCK 

V. 

Farmsk. 


Hob.  fl24. 
Keiliv.  434* 
Cro.  Jac.  473. 
355.655.664. 
ft  Keb.  S13. 
Cro.         175. 
553- 

♦  [  3+6  ] 
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I  DID  e  contra  endeavour  to  anfwer  the  exceptioii|  notwithftandiny 
the  authorities  againft  me  in  the  Regifter  105.  is  exprefs  as  wonS 
can  make  a  cafe. 

Not  A,  That  one  may  have  a  joint  aftion  for  goods  taken^  but 
of  battery  or  fuch  pcrfonal  trefpafs,  the  a<Siion  ought  to  be  Ible, 
unlefs  in  the  cafe  of  hufband  and  wife.  And  if  the  hufband  and  wife 
d6  bring  a  writ  of  trefpafe  for  a  battery,  and  for  goods  taken,  the 
writ  fliall  be  of  the  gocds  of  the  hufband ;  for  the  wife  can  have  no 
property  in  the  goods  during  the  coverture,  viz.  Ji  J.  et  J5.  uxor 
ejuSy  i^c.  pone^  h'i.  quare^  &f.  in  ipfum  B.  apud^  6ff.  infultum  fecit^ 
6rf .  Et  bona  et  catalla  ejufdem  A.  ibidem  invent*  ad  vaientianiy  \^c. 
cetit  et  afportavit  et  alia  enormia^  i^c.  ad  grave  damnum  ipforum 
J.  et  B,  Thcfe  are  the  words  of  the  book,  and  the  writ ;  and  by 
this  was  our  declaration  drawn. 

The  CotfRT  feemed  to  wonder  at  my  pretence  of  juftifying  the 
declaration,  till  I  read  the  words  of  the  Regijier^  by  which  Mr. 
DoD  had  made  his  narration.  But  however  they  were  all  of  opinion 
according  to  the  conftant  tenor  of  the  more  modern  authorities. 

*  Another  cafe  I  cited,  which  was  as  ftrong,  2  Inji,  236.  A  man 
die^  feifed  of  land  in  right  of  his  wife,  or  jointly  with  his  wife,  and  his 
goods  are  taken  away.  In  an  affixe^  brought  by  the  hufband  and  wife, 
he  and  his  wife  fhall  recover  lelfin  of  the  land ;  and  he  alone  upon 
that  original  brought  by  him  and  his  wife,  fhall  have  damages ^ 
which  is  worthy  of  obfervation ;  )md  there  he  cites  1 1  Hen.  6. 
16.  which  is  accordingly. 

Judgment  was  arrefled. 


£aftcr 
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•C  347  ] 


The  Fourth  of  William  and  Mary, 


I  K 


THE     KI  NG's    BENCH. 


Sir  John  Holt-,  Knt.  Chief  Jujlice. 
Sir  William  Dolben,  Knt.     ") 
Sir  William  Gregory,  Knt.  \jujiices. 
Sir  Giles  Eyres,  Knt,  J 

Sir  George  Treby,  Knt.  Attorney  General. 
Sir  John  Somers,  Knt.  So/idtor  Genera/. 


Samhorne  agatnji  Belkc.  n  r 

vale  212, 

Trinity  Term,  3  mii.  &  Mary,  ReU  155. 

were  none  at  the  time  of  fuine-  om  th^*      v     ^   Aough  there  frtcip,  mav  «/ 

of  the  ^w//^  and  a  voucher.  (^ )  ^      ^    ^^  ^^  ^^^^^'^  before  ju/g. 

*    '  menu 

(«)  Batnowbjr  the  14  Geo.  3.C.  so.      tt  ^f  .*..      .     . 
It  i.  eoaaed  '<  tbkt  erer,  ionunon  .^^el      «  {!J"  '""  °{  '^'fi".  '«ovi»,o  the 

«  loteott  and  purpofc,  notwithftanding  the  «  feL„  '  "  V  "?'  '«™'  ««« <"««». 
«  fine,  or  deed  or  deedi,  making  the'  te-  «  w«  JaffLf  "V\*'''=''  '"»«••  ^'ve™ 
•'  nani  to  the  writ,  IhoaU  be  levied  or      ««  Zk  'f  ""  P"*"""  jomiLii 

"r»««ft<hfewwfy,  .nd  the  w;mi     ^G^ iTcilf.f.^  '^*-"    «««  ««» 


■  48>  r.  8. 

'^^  Potter 
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Cafe  a  13.  Potter  againji  James. 

An'tndehUatut  p^  R  R  O  R  on  judgment  in  indebitatus  for  fo  much  money  thca 
muft  fta  •  upon  *-*  Jue  and  unpaid.     And  reversed  bccaufe  not  faid  upon  what 

what  the  debt  ^  ^  ^^ 

arifes.  aCCOUnt, 

S.  C.Comb.  187.    S,  C.  12  Mod.  x6. 

f 

Cafe  214.  Burges  againji  Steer. 

On  a  prefcrip.  T  N  pleading,    the  prefcription  was  for  common  for  (beep ;  and 

tionforcom-  *    iffue  being  joined  thercon,  thcjury  find  common  for  fheep  and 

vcrdift  fmdng*  COWS  too.  And HELD  that  the  ifluc  was  found  for  the  pla'mtifF who 

it  ror  fliccp  and  claimed  thc  common  ;  and  judgment  accordingly  given  for  the  plain- 

towi  is  good.  tiff;     yij^  Qr^y^  ^afey  $  <^-    ThorowgcoiTs  cafe^  i  Br&widoxVy  Htib, 

S.  C.  4  Mod.  5^. 
89. 
S.  C.  Carth.  219.     Cowp.  766. 

Cafe  215.  ♦  Mudgc  againji  Bridges. 

•  [  348  ] 

>^n:.«  when  to  D  £  R  CuRlAM  held,  that  if  the  contra^  be  laid  in  London^  and 

\llrf!f  Cheap.  *  collateral  matter,  or  the  thing  contraftcd  for,  be  done  beyond 

0  Mrd.  228.  ^^  ^^*^'  y°"  "^^^  ^'^^  alledge  it  done  here  in  thc  ward  of  Cheap. 

10  Mud.  255. 

Larch.  4.  Lutw.  950.  2  Ld.  Ray.  1042.  and  fee  the  cafe  of  Moflyn  v.  Fabrigas,  Cowper  176  to  iSi»  that 
every  tranfir  uy  a^ion  may  be  laid  in  any  county  in  England^  thoujgh  the  matter  arifc  beyond  the  feas,  bat 
a  place  in  England  muSt  be  alledged  pro  forma. 

Cafe  216.  Carter  againji  Homer. 

Hilary  Term^  2  WilL  ^  Mary,  Roll  324. 

«  All  the  reft  of  U"  J  E  C  T  M  E  N  T.      Special  verdift.     A.  fcifed  in   fee   of  a 

my  rfta^e''  car-  *-»  melFuagc,  and  alfo  of  copyhold  land,  makes  his  will,  and  in  it 

r\^,z  fee  Jimp  e.  ^^^  ^^^^^  words;  "all  the  reft  of  my  ejiate,  whether  frecbold  or 

s.c.  I  Eq.Abr.  a  copyhold,  I  dcvife  one  third  part  to  my  wife,  and  the  reft  to  my 

V.C.  4 Mod.  "  children,  equally  to  be  divided  between  them." 
89. 

Stiles, 281.  Trinder  Serjeant  argued  that   this  carried  a  fee;  the  word 

*  cTcaf  262  "  fftot^**  in  legal  fignification,  being  the  interejl  which  he  had  in 

Sailc.234.  236!  the  land.     Sed  altera  parte  minime  parat^ 

16  Mod.  106. 

Caies,  T.  T.  Adjornatur.  [a)     ride  Cro.  Car.  447. 

1  Ld.'^^ay?ilV  »Ld.  Ray.83i.  Free.  Chan.  37.264-  47 «•  a  Peer  Wms,  335,  523.  3  Pctr  WVni. 
193.  295.  386.     aBac.Abr.  55. 

(11)  It  was  held  that  the  word  '<  ^ateJ**  Cowp.   352.    Den  v.  Gaflcio,  Cowf.  €€0, 

nuft  fignify  the  intrreft  he  had  :n  the  land,  Right  v.  Sidebotham,  DougL  763.     Corn-- 

and  fopafs  afiee.     S.  C.  i  £q.  Abr.  177.  per  v.  Martin,  i  Term  Rep.  411.     Flct« 

See  Stiles.  281.     2  Lev.  91.    i  Mod.  xoo.  cherv.  Smiton,  2  Term  Rep.  656.     Ba^ 

%  Chan.  Caf.  26s.      Sec  alfo  Hogan  v.  kit  v.  Chapman,  H.  BL  Rep.  ax3.     D»^ 

Jackfon,  Cowp.  299.    Lovcacresv.  Blij^ht^  v.  King,  H.  BL  Rep.  3. 

Buck 
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Buck  againji  Barnard.  Cafe  217. 

#^N  trial,  before  Holt  Chiefjujiice^  in  debt  for  rent;  held  by  AnaJminj/ira^ 

^^^  him,  that  an  adminijfrator  is  chargeable  as  ajjignee  for  the  time  '•»•  may  be 

he  enjoys  it,  and  is  in  polFeflion ;  and  verdidt  accordingly  for  the  \^j!^^^^l!l^^ 

nlaintiff  upon  that  evidence,  the  declaration  being  againft  the  de-  for  rent, 

/jndant  as  ai!l^rncc.  S.  c.  Holt,  75. 

I  Roil  Abr. 
603.    5  Co.  31,      3  Ley.  74« 

*  Winchurch  againji  Bclwood  and  others.  «  [  ^^.q  j 

Ip  RROR  to  reverfe  a  fine, — Mr.   Bony.thon  now  argued,  ^^*^    ^^^* 

'  that  the  writ  ought  to  abate,  becaufe  no  fuch  writ  lies  coram  ^"  *  *"*  ^^ 
nobis  rcfident,  for  here  is  no  record  to  warrant  it.     THe  record  re-  ,  fi^^  afr««- 
inains  in  the  Common  Pleas  till  judgment  for  reverfal.     Here  is /f w^/ only  i$ 
only  a  tranfcript.     Cro.  Jac,  384.     i  Leon.  114.  th^r'^**^"'  *^ 

Mr.  Northey  e  contra.     It  lies  upon  the  tranfcript,  2  Leon.  may"fcnd  for"*^^ 
J  57.     Heme's  Pleader^  title  *«  Error^^  I  Telv.  118.  the  record  itfelf, 

and  reverfe  it, 

THECouRTincafeoftheExchequerChamberbeforethelordtrea-  ^''i''^^  *  "^T^ 

iiircr,  no  error  coram  vobis  lies,  becaufe  they  have  a  particular  autho-  it*off  the  file, 

rity  only  to  affirm  or  reverfe.     Upon  the  bringing  the  writ,  the  s,  C.  Sallt.  117. 

Chief  Justice  certifies  the  record  and  procefs  of  the  king's  filver,  S-'cLiiiy  Enu* 

and  theChirographer  itis  truedothcertify  a  tranfcript,  but  when  ^^^' 

reverfed,  the  foot  of  thefme  is  fent  for  here,  and  adually  cancelled.  Jsa^k^jli. 

T^his  is  more  than  is  from  Ireland^  and  yet  the  writ  of  error  in  that  Fitz.  N.  B.  ao. 

cafe  fays,  the  record,  is  here.     The*  firft  writ  of  error  to  the  Chief  p*^'ff3»*' 

Juftice  fays  "  record,"  though  to  the  cujfos  hrevium  and  chiro^  ^^^^^  on  fines, 
grapker  it  fays  only  a  transcript."     Adjornatur.  («) 

{a)  It  is  faid  S.  C.  i  Salk.  338.     thr  And  fee  the  cafe  of  Fazjckerly  v.  Baldo^ 

co:;rt  held  that  t!ie  writ  ot  error  arjw  6  Mod.  i77»     i  Salk,  341,  and  Vicars  Vt 

'vcb'ii  rtfident^  lay,  nocwliliftin.ling  only  a  H.iydon,  Cow;>er  S43. 
franfcr'i^tyXTxd  noi  tbtruard  Itlclt  Is  rcmoviJ* 

Pentin  againji  Jenkyns.  Cafe   219. 

'TP  REP  ASS  for  an  aflault  and  battery.     The  defendant  venit  et  Men-neemzyha 
-*•     iefendit  vim  et  injur*  quando^  &c.  and  fays  that  the  plaintiff  was  Pleaded  without 
a/ienigenay  et  natus  extra  li^yantiam  in  partibus  tranjmarinis^  viz.  ^t^^tn^^*^* 
at  St.  Makers  in  France^Jub  obcdientia  Lodovici^  i^c.  inimici  regis  et 
regina.     And  demurrer. 

Exception  taken,  first,  becaufe  it  doth  not  fay  de  patre  et  %.  lunen^n^ 
fttatre.     And  held  well  enough.  is  wcii  p.ea.cu 

Then  secondly,  there  is  a  full  defence.    And  for  that  caufe  the   i  Ld.  Rav.  1 17, 
Court  inclined  that  it  was  ill  pleaded.  Poft,  ^S;.' 

^djtrnatur^ 

Y  3  MUes 


3^6 
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Cafe  220. 


Miles  agaifift  Etteridgc. 


A  Iicenfe  to  in< 
clofe  common, 
may  be  pleaded 
as  a  releaie  of 
common. 


'T'RESPASSfor  throwing  down  cf  fences.  The  defendant  juf- 
tifies  in  right  of  having  common.  The  plain^fF  replies  that 
die  defendant's  father,  under  whpm  he  claims,  did  give  licer^e  for  to 
make  and  continue  the  inclofure  to  him  and  his  heirs ;  and  ifRie  * 
*  [  35^  ]  J^^^^^  thereon  utrwn  Ucentiavit  modo  et  forma ;  and  verdi<^  for  the 
plaintiffl 

Thompson  Sfrjeant  moves,  in  arreft  of  judgment,  that  this  is  an 
immaUrial  ijfue.  * 

Per  Curiam,  It  is  ill  byway  of  licenfij  but  It  is  good  by  way  of 
releafi  ofcormnon ;  but  a  iicenfe  is  determined  by  his  death.  A  re- 
leafe  of  common  in  one  acre  is  an  extinguifhment  {a)  of  the  whole 
common. — Stayed  until  it  (hould  be  moved  on  the  part  of  the 
plaintiff.     Et  Cur*  advifare  vult. 


( 


[a}  4  Co.  37.    8  Co.  136.     4  Mod.  365.    C^rtJi.  43s.     Co.  Lit.  12s. 


Cafe  221  Winsford  againft  Smith. 

Hilary  Term^  2  Tf^tUiam  and  Mary^  Roll  1 11. 

TN  EJECTMENT.  Special  verdift  finds  a  covenant,  on  marriage 
of  fon,  to  levy  a  fine  to  certain  ufes,  and  no  fine  levied ;  and 
a  will  ratifying  and  confirming  all  thofe  feveral  eftates,  laiids,  and 
tenements  granted  ai^d  fettled  by  my  fettlement  on  my  fon's  mar- 
riage. 

Held  PER  Curiam,  that  they  pafs  by  the  will,  though  no  fine  or 
other  aflurancc  was  in  reality  had,  becaule  the  intention  of  the  party 
doth  fufficiently  appear.  See  Cro,  Jac,  145.  i  Rolls  Abr.  biu 
Cro.  Car,  44.7.     Poph.  188. 


If  tlicre  W  a  co- 
venant in  a 
marriage  fettle* 
ment  to  levy  a 
fine  to  certain 
ufcs,  a  deyife 
confirming  the 
ufes  18  goody 
though  thf  fine 
18  not  levied. 

S.  C.  I  Salk. 

125. 

S.  C.  4  Mod. 

J31.    S.  C.  Comb.  195.     X  Lut'.v.  96.    i  Vent.  66. 


Cafe  222. 


In  aflault  and 
battery  againft 
hu(band  and 
wife,  ihey  may 
be  found  refpcc- 
tivcly  guUty  or 
r,9t  gtiUtj, 
Cro.Jac.ix8L 


*Dare  againft  White  and  his  Wife, 

rpRESPASS  for  an  affault  and  battery,  for  a  battery  by  both. 
^    On  not  guilty  plw-aded  i  the  jury  find  the  hulband  ^not  guittj^ 

and  the  wife  guilty. 

And  PER  Curiam  well,  for  they  may  find  one  guilty,  and  die 
other  not ;  and  there  is  no  difference  between  this  and  other  caf.s 
of  different  and  fevcral  trcfpalFors.  And  judgment  was  given  ror 
the  plaintiff.  See  Reg.  105.  Telv.  106,  107,  i  Mod.  140.  Crs. 
Jac.  303.     I  Cro.  294. 

Jackfon 
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Jackfon  againft  Salway.  Cafe  aaj, 

A  CTION  for  difturbing  a  watercourfe,  with  a  currere  dehuit  Difturblnga 
"^    only,  and  fays  not  ^^  folebat.**     ^tare^  if  not  good,  {^a)  watercourfe 

currere  debuit 
is  fufficicnt.— — S.  C.  $k)n.  316.    Ante,  64.  and  the  cafes  there  cited* 

(.»)  It  Is  fa».^,  S.  C,  Skin.  316.  that  the       the  cafe  of  5/.  Jobit  v.  Moody,  1  Vent.  174. 

Court,  aftrr  conftdcrdtion,  held  it  to  be  well        2  Lev.  148.  was  cited* 
enough,  it  bciog  in  a  po^Tetfory  adion  }  and 

*  Fortre  againft  Fortrc,  Cafe  0,1^ 

"JV  ,1  R.  W  ARD  moved  for  a  mandamus  to  the  ecclenadical  court,  Admmirtration 
^        to  grant  adminiftration  to  the  wife  of  the  goods  of  her  hufband  of  the  hufl>and'i 

deceafed.  go«^s  may  be 

granted  to  the 

And  denied  per  Curiam,  for  .they  may  grant  it  to  thi  widow^  or  '^^l\^%^l^\l^ 
to  the  next  of  kiriy  which  they  pleafe  j  fo  held  in  Sir  George  Sandys  ©f'the^'wifc^* 
cafe*     But  where  the  wife  dies,  the  hufband  is  to  have  the  admini-  goods, 
ftration,  being  the  only  true  and  lawful  next  of  kin  by  the  ftatute  of  s.  c.  Salk.  36. 
31  Edw.  3.  it.  I.  c.  II.  {a)  S.C.Holt4i, 

(3^  See  tlie  ftatutes  12  and  23  Car.  2.       231.     Raym.  93*     1  Sid.  409.     %  Bac» 

c.  10.  and  29  Car.  2.  c.  3.  f.  25.  4  Co.  51.       Abr.  415. 
I  Roll.  Abr.  910.  Cro.  Car.  106.   i  Mod. 
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The  Fourth  of  William  and  Mary, 

THE     KING'S     BENCH- 


Sir  John  Holt,  Knt.  Chief  JuJiicCf 

Sir  William  Dolben,  Knt.  1 

Sir  William  Gkegoky,  KntSjuJices^ 

Sir  Giles  Eyres,  Knf.  j 

Sir  George  Treby,  Knt.  Attorney  General^ 
ISir  John  Somers,  Knt.  Solicitor  General. 


Parker  againji  Edwards  and  others.  Cafe  aac 

TRESPASS,  for  aflault  and  fa|ie  imprifoninent,  againft  the  a  claim  of  <»- 
defendant,  who  was  vice-chancellor  of  Oxford^  nujancc  muft  be 

in  perfoiiy  or  hy 

The  chancellor,  the  duke  of  Somerfet^  claims  conufance  by  *"®*^°*3r" 
^ittomey,  and  fets  fordi  the  privileges  of  the  univerfity  confirmed  ^•^'  1***^  »^«* 
by  fuch  aft  of  parliament  (^),  which  direSs  it  to  be  allowed,  upon  \  t^!^}^ 
any  notification  or  fignification  of  (iich  their  privileges.  450. 

'  ,  .  *^  «>  Skin.  665. 

But  rqefted  PER  Curiam,  becaufe  he  had  no  warrant  of  attor-  *  ^'*^*  3"o* 
ney  in  Latin  under  the  feal  of  the  chancellor ;  for  it  ought  to  be 
claimed  either  in  perfon,  or  by  attorney,  or  otherwife  there  is  no 
party  in  court  to  claim  it.    The  like  rule  was  in  the  cafe  of  the 
of  Efyy  as  Holt  Chief  Juftice  laid.^    And  he  iaid  that  in 


(«}  See  14  Rich.  a.  the  14  Hen.  8«  aad  13  Elic  c.  %u 


cale 
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cafe  of  the  IJk  o/Efy^  there  is  a  day  given  to  appear,  upon  the 
allowance  ot  conufance  claimed  before  the  particular  judge,  and 
a  re-fummons  hither  in  cafe  there  be  a  failure  of  right ;  but  in  cafe 
of  THE  UNIVERSITY  it  is  othcrwife,  no  fuch  claim  can  be  after 
imparlance,  {h) 

(^)  See  the  cafes  of  Woodcock  V.  Brooke,  9  Geo.  ■;.  a  Wllfon,  406.  in  whiich  the 
in  Eafter  Term,  9  Go.  2.  Annaily's  R^p.  pre  cccjings  on  a  claim  of  coaufance  az>c  pj£* 
244.  and  Leaf ingbyv.  Smith, Trinity  Tcraiy    licularly  ex^hined*    , 


Cafe  2a6* 
•  [  353  ] 

The  court  of 
the  coudablc 
auid  maribal 
cannot  punifh 
private  pcrfons 
for  marihalli:ig 
funerals  or 
painting  arms 
contrary  to  he- 
ralJrv. 

S.  C.  4.  MoA. 

128. 

Ca.  Pari.  6 J, 

67. 

Hcb   lai. 

f  .••..•  I.  87. 
I  l:A.  352. 
7  iM>d.  128. 
Saik.  55.  535. 

553- 
^Liv.  134. 

4  Ir.ft.   126^ 

1  I-rv.  230. 
Shov.  P.  C,  60. 
4  Com.  Dig. 
4SS. 

3  Hale  500. 

2  Hawk.  P.  C. 
15,  16. 

s  Bac.  Abr.  602. 


*  Ruffel  againji  Oldifti  end  others. 

PROHIBITION,  moved  for  by  Mr.  Conyers,  to  the  court  tnar^ 
Jhaly  in  a  fuit  there  ngainft  the  phintifF  for  afTuming  to,  and 
upon,  himfclf  to  make  arms,  order  funerals  without  auth<writy,  and 
painting  arms  contrary  to  tlie  rules  of  heraldry,  and  the  degree  aiid 
quality  of  the  pcirfon?  concerned.  ITiey  were  incorporated  only  in 
the  time  of  Pki/ip  and  Aiary^  and  they  have  no  power  for  die  ordering 
and  marlh:illlng  of  funerals.  The  ofiice  of  heralds,  it  is  true>was  r"mc 
out  of  mind;  in  the  fourth  year  of  king  Edward  the  Firft,  was  a 
patent  nominating  A,  B.  AN  HERALD,  but  for  tiiefe  things  they  are 
n^rt  v/ithin  their  office,  and  he  cited  Rujlroj^  2  voL  Jpfendix.  And 
thereon  prayed  a  prohibitiont 

Serjeant  Darnel  >  contra.  No  prohibition  lies;  for  bv 
13  Ruh,  ;&.  c,  2.  a  privy  feal  lies  to  furceafe  a  fuit  there  which 
exceeds  their  authority,  and  privy  fcals  have  iffued  accordinglvi 
13  Hen,  4.  45.  Befidcs  the  court  of  honour  [a)  is  a  court  by  pre* 
fcription,  3  hiji,  126.  and  that  court  hath  jurifdi6lion  or  power  to 
determine  afl  matters  of  honour.  If  they  have  any  jurifdi£lion,  they 
have  of  this,  for  giving  arms  at  funerals  contrary  to,  and  above  the 
quality  of  th^*  pel  Ion,  Parker^  cajcy  Sid.  553. 

Holt  CJuefJuJlke.  It  deicrves  debate:  for  if  thefe  things  do 
belong  to  their  rclpcCfivc  offices,  then  there  is  an  action  at  law^  for 
the  wrong.  Therefore  let  ti^rc  be  a  prohibition,  and  the  plaintii^* 
declare,  &c.  ' 

(tf)  Sec  a  Hawk.  P.O.  17, 


Cafe  227, 


Calliford  agatnfi  Blawford. 


If  a  ftatutcgive  TT  H  E  plaintiff  brings  an  jftion  on  the  ftatute  23  Hen.  6.  c.  14. 

a  penalty  to  the  *    for  a  falfc  retum  of  a  burgefs  for  Dorchefter  (the  defendant 

^rovWcd'he'fuc  ^^"S  mayor)  on  that  claufc  which  gives  to  Ae  king  the  penalty  of 

?orthe  fame?n  fofty  pounds,  and  moreover  to  the  party  chofeny  and  not  retumed> 

three  months, 

and  if  he  fliall  not  fue,theo  to  any  perfon  who  (hall  fue;  a  ftranger  who  fues  for  this  penalty,  bemg  tttit!ei 
to  the  whole  of  it,  Is  not  a  compicn  infom^er,  within  31  £liz.  c.  5.  and  therefore  sot  obliged  tp  commence  fuch 
fuit  within  the  yej'.— A  latitat  fued  out  wlih'n  the  year  is  a  fu^clcnt  c6mtt£ocemertt  of  the  fuit  to  avoid  the 
ftatute  of  limitation*.— S.  C.  4  Mod.  129.  S.C.  Comb.  104.  S.  C.  Carth.  23a.  S.C.  laMod.  a6.  S.  C. 
Holt  522.  S.  C.  cited  Ld.  Ray.  78.  Euli.  N.  P.  195.  3Com.  Dig.  516.  2  Hawk«  3?5,  3S6.  3  Bic.  Ahr.  506* 
Dougl.  235. 

or 
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er  to  any  other  perfon  as,  in  de&ult  of  fuch  perfon'chofen,  wiD  fue,  CAttitoa© 

forty  pounds :  the  party  grieved  to  bring  his  afition  within  three  Bt Awrom©. 
months  after  the  commencement  of  the  parliament  *,  and  if  be  do  not, 
any  other  to  have  the  fame  a£tion. 

•  On  the  general  ifliie  pleaded,  the  evidence  was  that  a  latitat^  was    ♦  [  354  J 
fued  out  within  the  year,  but  the  bill  filed  above  a  year  after  the  caufe 
of  a<aion,  and  verdid  for  the  pJaintifFj  but  the  poftea  ftayed  till  th^ 
opinion  of  the  Court  was  had  thereon. 

And  now  by  Etres  Juflice^  the  queftion  is.  Whether  this  plain* 
tiff  be  a  common  informer^  that  he  muft  bring  his  adlion  within  the 
year  by  force  of  31,  EJiz.  c.  5.  And  I  am  of  opinion  that  he  is 
not  an  informer  within  that  law  :  he  is  not  the  party  grieved,  but 
comes  in  default  of  the  party  grieved,  and  the  king  hath  nothing  of 
the  penalty.  A  common  intonher  within  that  ftatute  is  only  where 
he  is  to  have  but  part  of  the  penalty.  The  31  Eliz.  c.  5.  limits  no 
time,  where  the  party  is  to  have  the  whole  penalty,  no  more  than 
it  doth  to  the  party  grieved  (^),  and  therefore  he  is  not  a  commoi^ 
informer  within  the  ftatute  j  and  if  he  were,  the  bringing  of  a  la^ 
that  is  a  good  commencement  of  the  fuit,  Sid.  53.  and  therefore 
judgment  ought  to  be  for  the  plain tift. 

Gregory  Jujii^e  ad  idem.  That  the  party  who  fues  in  default 
of  the  party  grieved,  is  not  limited  to  any  time,  nor  within  31  £//«, 
c.  5. 

DoLBiN  ^ujiice  doubted,  if  it  be  not  within  31  Eli%.  c.  5,  but 
clear  of  opinion,  that  the  latitat  fued  out  is  a  fufficient  commence- 
ment of  the  fuit,  and  it  hiith  been  always  held  good  to  avoid  the  fta^ 
tute  of  limitations,  and  as  good  as  an  originaL  No  advantage  can 
be  taken  of  this  upoq  evidence,  but  upon  pleading  the  ftatute  of 
limitations. 

Holt  C!nef  Juftice,  Here  is  fourfcore  pounds  to  be  forfeited  ; 
forty  pounds  to  die  king ;  the  party  grieved  is  to  have  another  fortyi 
and  now  comes  an  informer  in  his  default,  and  in  his  deiault  brings 
this  aftion  for  his  own  pen?Jty  oiJy;  if  the  king  were  to  have 
nothing,  then  he  ir»  out  of  3 1  Eliz*  c.  5.  but  here  the  king  is  to  have  a 
part.  Suppofe  he  had  brought  his  action  for  the  whole,  the  king's  and 
his  own,  would  he  not  be  within  3 1  Eliz.  c,  5.  ?  I  do  for  my  part,  doubt 
this  matter.  Then  for  the  latitat^  though  it  be  good  to  avoid  the 
{batute  of  limitations,  yet  it  is  not  good  to  charge  a  man  with  a  pe- 
nalty. In  the  former  he  cannot  take  advantage  of  it,  but  upon 
pleading,  bjit  here  advantage  may  be  taken  of  this  upon  the  ge- 
neral iUiie,  and  this  man  might  have  fued  out  an  original  if  he 
would.  A  latitat  was  never  conftrued  to  be  a  commencement  of  a 
fuit  upon  a  penal  law,  and  the  time  muft  be  reckoned  from  before 
the  filing  of  the  bill ;  the  bill  ought  to  be  within  the  year  (i).  But  for 
the  other  point  I  doubt 

(a)  See  Noy  71.  Cro.Car.  336.  ixCo.       i  Black.  Rep.  31a.  320^    3  Bm.  ia4i« 
65.  Bull.  N.  P.  ]^95.    DQugl.  313. 

{b)  See  the  cafe  of  Morris  v.  Harwood^ 

Eyres 
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Cai.sj»or»  •  Eyres  JuJTtce.    He  could  not  have  brought  his  aaion  for  the 

Bi.Awrom».  king's  penalty,  for  that  is  diftinS;  then  forty  pounds  more  to  the 

#  r  355  ]  party  grieved,  then  he  comes  in  defeult  of  the  party  grieved,  and 

^  •'''■'  can  only  demand  that  forty  pounds. 

Holt  Chief  Jtiflke.  Why  could  not  the  king's  penalty  be  fusd 
for  by  him  ?  If  the  informer  fued  after  the  year  for  both,  it  is  ill  for 
bis  own,  but  fliould  fcrve  for  the  king,  bccaufe  he  hath  two  years. 

Eyres  Jujlice*    They  are  two  penalties  in  fcveral  rights. 

Holt  Chiefjujllce.  They  are  one  penal tj^  feverally  diftributedi 
they  are  but  for  one  offence,  and  the  informer  may  fue  for  both. 

Judgment  for  the  plaintiff,  [c) 


(f)  Judgment  was  g'vcn  for  the  plaint: AT, 
S.C.4Mod.  130.  S.  C.  Comb.  195. 
but  a  writ  of  error  w.is  brought,  S.  C 
Carth.  i^i, .  S.  C.  Holt,  522  ;  and  it  is 
faid  that  T  r  e  b  y  CI  \e}  Juftice,  R  o  1:  e  b  r 
y»/?iV#, an-I  Powell  Baron,  held  that  the 
judgment  ought  to  be  rcverfed,  became  t'n/ 
falfTCtum  was  laid  to  be  in  ?^-:(.l>,  isSc, 
^nd  liu'bl'l  wa«i  fll-d  in  F  ■i\::'i  c,  ni,  1650, 
fo  tluit  i:  appo.irfti  Mpcir.  t'lf  rscord  that  more 
than  A  year  w.i:; 'Jw.;,lcd,  but  Nzvill  and 
PowBLL  Jitjiicei^  and  Lech  MERE  and 
NEVf  LL  Ji'a/otUf  were,  on  ihis  point,  of  a 
contrary  opinion.  And  it  was  rk  solved 
^y  the  majority  of  cb«  judges  then  prefent| 


that  where  the  informer  ought  to  hate  Ac 
whole  penalty,  the  llatute  31  Eji».  c.  5. 
does  not  ex  rend  to  it,  becaufe  ii  is  not 
within  the  wcfrds  of  the  z€t,  and  penal  ;di 
are  not  to  be  cxunded  by  cquiry.  But 
T  R  F  B  Y  Cl-lrf  2-/fice  and  Po  well  7»'- 
t:ce  were  <.)#  contrary  opioioji*  for  it  the 
xftorritr  be  bound  when  the  queen  i« 
j  >inti  with  him,  much  more  ibfMtA 
he  be  bound  when  he  fues  by  himfelt. 
J^ee  the  cafe  of  Chance  ▼.  Adaos, 
1  I'd.  Raym.  77,  78.  and  the  cafe  of 
Lookup  V.  Frederick.  4  Burr.  90 iS.  Buli 
N.P.195. 


Cafe  228, 


Mafon  againji  Hanfon. 


adminiftrator,    A  C  T I O  N  brought  as  admifiijlrator  and  fets  forth  adminiffration 


to  have  been  committed  to  him  per  A.  B.  furrogat.  et  officii:^ 
y.  $•  prehenciarii  prebendip  de  D.  et  habuit  particular*  jurifdiSihn* 

Urged  to  be  ill,  becaufe  not  faid  that  he  had  an  authority  to 
grant  adminiftrations ;  and  the  difference  cited  between  "  ordtnn^ 
rius*'  and  "  a  peculiar  f'*  for  the  one  is  intended  to  have  a  jurif- 
didlion,  and  the  other  not  unlefs  ihewn.  In  the  cafe  of  a  hijbcp^ 
he  need  not  fay  cui  pertinuit^  &c.  But  otherwife  of  a  prebemL 
There  was  cited  pro  et  cont.  Cro.  Eliz.  431,  791.  879.  Sid.  228. 
302'.  Styles  282.  236.  2  RoHs  Rep.  124.  Palmer  97.  Barrd 
Vm  fflnchcomby  Cro.  Jac.  360.     Hob.  38. 

But  PKR  Curiam  the  modern  authorities  ;ire  againft  that  of 
Hob.   In  Sid.  98.  1657.  in  the  cafe  of  the  lord  Moone  v.  Lauibtsn 

Cro,  Eliz.  341.  431. 791*  I  Sid.  22S.  8  Mod.  244.  loMod.  ai.  ix  Mod.aa3.  12  Mod.  loa  jS^. 
443.  Lutw.  408.  Skin.  551.  x  Salk.  38.40.  i  Ld.  Ray.  562.  a  Ld.  Ray.  856.  1037.  1071.  laor- 
1216.  X  510.  5  Cooif  Dig.  **•  Pleader,"  (2  D.  xo.}  i  Peer  Wmi.  753.  i  Stra*  4x2.  2  Stn.  716.  7S1. 
%  Bac,  Abr.  442. 

■  held, 


tUedging  that 
adminiftratjon 
was  committed 
by  A.  furrogai* 
ttoficiaV  B.pre* 
bend*  prdftni* 
without  cui 
sdmniftratio 
ftrtinuU,  it 
good  after  ver- 
dict. 
$.C.4Mod. 

>33- 

S.  C.  Comb. 

196. 

Pod.  4oS. 

Cro.  Jac.  89* 

Moot  367. 
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held,  that  want  offrefert  is  ill,  only  upon  demurrer,  where  fhewn       Maiom 

for  caufe.     That  this  would  be  ill  on  demurrer^  for  it  doth  not  ap-      hawiom 

pear  that  the  place  wH£RE,  &c.  is  within  the  prebendary:  but  a 

verdiS  helps  it,  for  the  words  of  the  ftatute  16  &  17  dr.- 2.  c.  8. 

of  JeofaiU  are,  *'  that  if  any  verdift  of  twelve  men  (hall  be  given  in 

*^  any  a<3ion,  judgment  thereon  fhall  not  be  ftayed  or  reverfed  for 

*'  default  of  alledging  the  bringing  into  court  of  letters  teftamen- 

^  tary  or  letters  of  adminiftration,  &c.  &c.  but  all  fuch  defe& 

'<  and  omiflions,  and  all  matters  of  like  nature*  not  being  againfl  the 

"  right  of  the  matter  of  the  fuit,  nor  whereby  the  ifliie  or  trial  are 

^  altered  fhaU  be  amended,  &c/'  (a) 

Per  Curiam  judgment  afSrmed  for  the  plaintiff. 

{a)  And  by  4  Ann.  c.  i6.  this  ftatute  Aall  not  impede  the  judgment  <' except  tbo 
is  extended  to  judgments  upon  confeffion,  «<  fame  (hall  be  fpecially  aad  particularly 
■ihil  dicit,  or  ami  jum  informatut ;  and  it  "  fet  down  and  flicwn  for  caufe  of  demur- 
is  jjfo  e-iaaed  that  the  default  of  al-  "  rer."  See  alfo  the  cafe  of  Crawford  T» 
lodging  ot  the  bringing  into  court  lettera  Whittalj  DougU  4.  notit. 
trftamrnury  or  letters  of  adminiftration 


Hilary 
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The  Third  of  William  and  Mary, 

IN 

THE    KING'S    BENCH. 


Sir  John  Holt,  Knt.  Chief  Jujlice. 

Sir  William  Dolben,  Knt.     1 

Sir  William  Gregory,  JCnt.  >  Jujlices. 

Sir  Giles  Eyres,  Knt.  J 

Sir  George  Treby,  Knf.  Attorney  General. 

Sir  John  Somers,  Knt.  Solicitor  General. 


Bellamy  againft   Upton.  Cafe  229. 

BE  L  L  A  M  Y,  in  the  flierifFs  court  London^  is  plaintiff,  againft    c^trt  IF  monies 
Motley  in  a  plea  of  debt  upon  demand  of  fifty  pounds,  nee  mn  ^c  by  a  w«. 
de  attachiamento  Juperinde  faSi'  de  fifty  pounds,  in  pectiniis  numeratis  ^f^'^J^f^  j, 
ut  de  denariis  di£t'  defend'  propriis  in  manibus  et  cujlod*  Johannis  Is'^lilble^to^be    * 
Upton  un*  ajfiftenf  et  defenf^  &c.     And  upon  /;//  habet  pleaded  attached  in  hi« 

byUPTON,  hands  by  the 

J  cuftom  of/o- 

The  jury  find,  that  the  faid  Morley  at  the  time  of  making  the  [n^p'rt'^^^^ 
attacbmenU  &c.  was  maftcr  of  the  (hip  called  MoimUeaglc^  and  that  of  a  debt  due  to 
^e  garnijhee  had  diverfa  bona  et  catalla  in  di6ia  nave  oner  a  f  to'  the  ^t^ird^fin 
(aid  garnijhee  from  parts  beyond  the  feas  configned,  and  that  the  Sjofigne?iSe* 
freight  thereof  amounted  to  thirty  pounds :  that  there  was  no  char-  bill  of  lading, 
ter-party  made    between  the  defendant  Morley  and  the  faid  Vtton  \  *^f*='  *»«  *»"  ^«* 

^    ^  ^  -^  ^       ^  livercd  the 

goods  fo  configned  into  the  hajidi  of  the  garmp9te.y  \     t  Roll  Abr.  551.    Carth.  26,    3  Leon.  23 4. 

Cro.  Eli r.  184.713.    I  Sid.  327,    i  Roll  Rep.  105.    Priv.  Lond.  197.     Dyer  196.     1  Saund.  67,  ^%. 
X  Com.  Dig.  423.    Dougl.  380. 

that 
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that  Morley  had  (igned  a  bill  of  lading  for  the  faid  goods  to  be 
delivered  to  the  faid  Upton^  or  his  orderj  paying  firft  for  the  iaine  j 
that  the  goods  were  delivered  to  Mr,  Upton  accordingly,  and  if  the 
aforefaid  thirty  pounds  are  due  to  Morley  pro  nauio  honor*  prged. 
$nirat^  in  nave  prad,  tunc  dicunt  quod  Upton  habuit  et  habet  in 
manibus  fuis  30/.  parceW  pned.  qulnqu^ginf  librarum  in  pr^ds^9 
fracepto  /&  scire  facias  mentionat*  ut  de  denariis  di£ii  difcTuUntis 
propriis :  et  Ji  prad,  30  /.  non  funt  debit*  prad,  defend  pro  naub 
pradiffj  quod  tunc  prad,  Upton  premuniet*  prad.  tempore  atta^ 
chiamenC  preed.  faSi^  feu  unquampojiea  hucufq\  non  habuit j  debut t^  nee, 
in  manibus  fulsj  detinuit,  nee  mado  habet j  dehet^feu  in  manibus  Jhis  de- 
tinetprad,  30/.  ut  de  denariis  di£Ii  defend  propriis  aut  aliquam  inde 
parceP  trout  prad.  queren*  in  prad.  pracepto  de  scire  faci  as  Jii^ 
ferius Jupponttj  t^c. 

*  I  ARGUED  for  the  plaintiff,  before  Mr.  Dee,  judge  of  the  lherii& 
courts 

The  general  queflion  is,  If  this  attachment  lies,  and  if  the(e  mO'> 
nies  are  attachable.  To^rove  the  affirmative,  it  is  confiderable 
that  the  law  makes  a  contradi  for  freight  as  certain  upon  a  SiH  cf 
ladings  as  upon  a  charter  party.  To  make  this  actionable,  the  duty 
I  agree  muft  be  certain  or  reduceable  to  a  certainty,  as  here  it  is  by 
this  verdid :  the  garnijhee  muft  be  the  debtor  or  man  chargeable  ;  and 
the  defendant  the  creditor  or  perfon  who  is  tp  demand  or  receive 
it  ;,and  here  are  all  three  concurring.  As  to  the  fum,  here  the  jury 
£nds  it  certain,  that  the  freight  amounts  to  fo  much  ;  the  jury  finck 
the  delivery  of  the  goods  to  the  garniffjee^  according  to  the  bill  of 
lading ;  though  no  fum  at  fii  ft  agreed  on,  yet  it  is  a  certain  debt,  as 
for  goods  fold,  and  no  price  determined  and  agreed  upon ;  and  fo  it 
is  in  cafe  of  a  quantum  meruit  for  fervice  done ;  and  the  reafon  of 
thefe  cafes  is,  becaufe  reduceable  to  a  certainty  both  in  pleading  and 
evidence :  here  freight  is  debituin  in  the  ftricleft,  largeft,  and  every 
fenfc  of  the  word  :  the  garniJI^ee  was  liable  for  this  freight,  though  the 
goods  had  not  been  delivered  according  to  his  order ;  though  the  gooo*s 
were  not  in  his  property,  yet  they  muft  be  delivered  to  him,  or  hi$ 
order,  and  the  performance  of  the  biii  of  lading  is  the  foundatian  and 
merit  for  the  freight,  and  that  is  found  to  be  fulfilled  :  but  here  by 
the  bill  of  ladings  the  property  accrues  to  the  garnijhee  in  the  very 
goods,  and  he  might  maintain  an  action  for  not  delivering  thexT?. 
Then,  though  no  perfon  be  named  in  the  bill  cf  lading  to  whom  the 
freight  is  payable,  yet  the  law  ordains  and  diredls  it  to  the  mafter. 
It  is  true,  the  owners  are  liable  upon  mifcarriage  of  the  goods,  but 
that  is  in  a  remote  degree  \  the  hrft  and  immediate  vifible  peribti 
taken  notice  of,  is  the  mafter.  So  is  it  for  wages,  the  owners  may 
be  fued,  but  the  mafter  is  the  firft  liable  upon  the  retainer,  and  the 
mafter  being  firft  liable,  he  is  firft  intitkd  to  the  freight ;  befides, 
it  doth  not  appear  that  there  were  any  other  owners  but  the  mafter, 
and  you  cannot  intend  fuch  a  thing  when  it  is  not  found.  If  no 
charter  party,  the  mafter  ftands  liable  to  the  owners  for  the  fireight, 
and  confequcndy  he  muft  have  remedy  againft  the  importer.     An 

attachment 
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attachment  Hes,^ough  the  thing  be  fuch  as  an  a£Koh  on  cafe  lies  for,      Biliamt 

as  in  the  cafe  of  Sir  Nich.  Haye  v.  Walker.  A.  lends  money  to  B*       ^^' 

to  be  repaid  by  B.  at  the  death  of  his  father)  and  after  fuch  deadi  the 

money  is  attached,  and  then  an  atStion  on  the  cafe  is  brought ;  '  ^°*^  ^^* 

and  the  attachment  held  i  good  bar,  though  the  cuftom  be  only  to 

attach  debts,  and  the  aSion  on  *  the  cak,  and  only  damages  in  it    •  [  358  ] 

arc  recoverable,  yet  good,  becaufe  debt  might  have  lain  for  it  as  well 

as  cafe.    The  next  cafe  there  is  Reedv,  Hawkins.    A  man  fells  iRoDLAhr.    . 

flockings  on  a  particular  contraft  by  which  the  vendee  is  to  give  ^5** 

him  ten  pounds,  and  if  he  fell  them  again  before  jfugu/^j  to  pay 

two  pence  more ;  held  that  the  ten  pounds  is  actionable  prefecthf, 

becaufe  that  is  certain,  and  debt  lies  for  it.     Attachments  are  U' 

voured  even  againft  the  privilege  of  attornies,  as-  in  TurbiWs  cafi^ 

I  Sound.  67.  and  in  l  Sid.  362.  A  debt  payable /7f/i^/»r0  held  attachable* 

In  debt  for  tobacco,  &c.  held  not  attachable,  becaufe  the  value  did  not 

appear ;  but  if  the  value  of  the  tobacco  had  been  averred,  the  debt 

might  have  been  attached,  Prerie  v.  CoUottj  i  Rolls  Abr.  554.  Now 

though  no  fum  be  particularly  agreed  on,  yet  debt  lies,  as  for  a  fur- 

geon,  or  a  carpenter,  or  an  attorney,  JVoodhoufe  v*  Bradford^  2  Rolls 

liep,  76.     Cro.  Jac.  520.     Raft.  Ent.  187.     To  put  a  ftrongcr 

cafe ;  if  I  pay  money  to  B.  to  the  ufe  of  C  eitJier  B.  may  have  an 

action  for  it,  or  ^.  Hutton  11.  and  if  debt  lies,  it  is  attachable.     Ip 

the  cafe  oi  Mollam  v.  Herncy  2  Keh.  316.  320.  in  a  quantum  meruit^ 

attachment  held   pleadable,  though    other  exceptions  were,   &c. 

Money  in  a  man'^  hands  may  be  attached,  as  if  money  be  left  to  be 

kept,  or  if  the  garnifhee  found  it,  and  no  contract  be  to  be  found, 

an  action  of  debt  lies.    Here  is  a  fpecial  conclufion,  if  the  money  be 

due  to  MorUy  for  the  freight  \  now  that  is  plainly  due  to  him,  no 

owners  being  found ;  efpecially  the  goods  being  found  to  be  deli* 

vered  according  to  the  bill  of  lading.     Then  the  queflion  is  no 

more  than  thi5 :  whether  an  indebitatus  will  lie  againft  the  bailee  for 

freight  without  alledging  a  particular  cuftom  of  merchants  ;  and  I 

conceive  that  it  will,  even  without  fetting  forth  a  bill  of  lading:  if 

another  retain  me  to  build  a  houfe  for  "7.  5.  and  y,  S.  agrees  to  it, 

^rid  I  build  it ;  is  not  J.  S.  liable  to  an  indebitatus  for  the  money  i 

If  thefe  goods  were  carried  for  the  ufe  of  Mr.  Upton^  the  law  raifes 

a  promife :  fuppofe  it  the  cafe  of  a  common  carrier,  and  it  were 

plainer :  now  the  mafter  of  a  (hip  is  but  a  common  carrier  by  water, 

and  anfwerable  for  lofs  by  theft,  as  was  the  cafe  of  Morfe  v.  Sluce 

in  Hal^s's  time,  {a)     The  reafon  why  monies  payable  upon  bills 

of  exchange  are  not  a^ionable,  is  only  becaufe  of  their  negotiation, 

becaufe  they  may  be  transferred  by  indorfement,  and  being  by  law 

transferred,  it  might  be  of  infinite  prejudice  to  third  perfons  who 

pay  the  monies  upon  fight  of  the  bills  :  here  for  any  thing  appears, 

the  mafter  is  owner,  and  confequently  only  chargeable  in  cafe  of 

mifcarriage   of  the  goods,  and  confequently  only  intitled  to  the 

freight:  and  *  therefore  this  money  is  well  attached,  and  the  plain-   •  f  jjo  J 

tiiF  ought  to  have  his  judgment.     And  monev  for  freight  hath  often 

been  attached,  thoikgh  never  upon  debate. 

{4)  See  I  Mod.  85, 

YoL.  I,  7t  Mr.UpToii 
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« 
Mr.  Upton  e  contra  argued,  that  the  fum  is  uncertain ;  the  party 
to  whom  payable  uncertain ;  for  either  owners  or  mafters  may  fue'; 
and  though  no  owners  found,  yet  **  magifter  navis**  ex  vi  termtni 
imports  only  the  relation  of  a  governor  of  a  ihip  as  a  fervant  to  the 
proprietor. 


On  a  foreign  at-  So  Mr.  Dee  ftarted  an.  objefHon  in  the  vcrdift,  that  there  was 
^o nf  dif^u  "^  finding  non  habet  as  to  the  refidue  of  the  fifty  pounds,  at- 
lnd3o/.  inthe  tached;  and  confequently  an  imperfed):  verdidl,  and  therefore  the 
hands  of  the  plaintiff  could  not  have  judgment,  but  a  venin  facias  dt  novo  oi^ht 
Jndl^'th^the"'  ^°  ^ffi»^  Mtjicjletit  una  caufa.    Sec  Rolls  i  Abr.  802.  accordingly. 

to  ntt  the  itfidue^  It  it  bad* 
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*  Trinity  Term^  •C360] 

The  Fourth  of  William  and  Mary, 

I  N 

THE     K  I  N  G's     BENCH. 


5/r  John  Holt,  Knt.  Chiefjujlice. 

5/r  William  DoLBEN,  Knt.    1 

Sir  William  Gregory,  KntX  Jujlices. 

Sir  Giles  Eyres,  Knt.  j 

Sir  George  Treby,  Knt.  Attorney  General. 

Sir  John  Somers,  Knt,  Solicitor  General. 


Philips  againft  Bury,  or  the  Cafe  ^/Exeter  College.  Cafe  230, 

Hilary  Term^  2  William  and  Mary^  Roll.  148. 
N  Ejectment  was  brought  againft  the  defendant  Dr.  Bury^   Exitm  Cot- 


[A 


by  one  Robert  Philips^  who  declare  upon  a  demife  of  IFil-    "^''J'Xfa^d 
Ham  Painter^  reclor  of  Exeter  Colle^e^  and  the  fcholars  of  the  fame    fchoia«.  '  a" 

GENERAL  VI- 
SIT OR  18  appointed  to  viiit  by  him/cif  or  commilTary,  as  often  as  the  college  (hall  requeft,  and  without  fuch 
rc£,uefty  once  in  five  year«,  with  pcw:r  to  deprive  the  rector,  or  expel  any  of  the  fcholars,  with  this  qualifi- 
cation, Ji  tOMiH  ad  Jefrtvationem  rc^ons,  aut  expyljonem  Jcholar'it  aiicujuij  per  epifcopum  cut  tjm  iomm^ffarium 
figatur,  then  if,  he  cannot  make  his  innocence  appear,  he  (hail  be  amoved,  without  further  appeal }  dum  umen 
Jd  EJUS  exputjionem^  there  (hall  be  the  confent  of  the  rector,  and  three  of  the  feven  fenior  fellows,  pro- 
vided that  if  the  redtor  be  removed  by  the  vifitor's  commiirary,  etiam  ccnjcntientibui  four  of  the  fenior  feUowt» 
hz  may  appeal  to  the  vifi(or.r-«-if  the  vifitor  appoint  a  commifTary  to  examine  the  appeal  of  an  expelled 
fcholar,  and  afterwards,  within  fiveyearr^  he,  the  visitor^  appoinrsa  vifitation  in  the  chapel,  and  the  rec- 
tor and  fcholars  (hut  the  door  againft  him,  yet  he  may  afterwards  proceed  to  another  vi/itation,  and  ezecuto 
his  vifitatorial-pcwertjand  if  the  rector,  be-ng  fummoned  to  appear, continue  contumacious,  the  visitor 
may  deprive  him  for  untumatj,  although  this  is  not  one  of  the  oftences  mentioned  in  the  ftatute  of  the  col- 
lege j  tor  deprivation  is  incident  to  his  office,  and  neither  the  appointment  of  the  commiiTary,  nor  the  endea- 
vour to  viiit,  arc  wHtatiotit.  And  it  is  not  nccclTary  when  the  reElar  is  deprived  by  the  visitor,  that  there 
ifaoold  be  the  confent  of  the  four  fenior  fellows.— The  juftice  oi  fuch  fentence  is  not  examinable  in  any 
court  of  Ijw  ;  for  l\it  fwndir  has  made  the  vijitor  the  fole  judge.  S.  C.  Skin.  447.     S.  C.  Comb. 

265.  S.  C.  Holt  715.  S.C.  4  Mod.  106.  S.  C.  Ld.  Ray.  5.  1  Roll.  Abr.  514,  i  Mod.  83.  T.Jones  175. 
3  Atk.  662.  Ficzg.  305.  I  Burr.  15S.  200.  Annally^s  Rep.  318.  10  Mod,  48.  1  Wilf*  206.  i  Bi^ 
l^ep.  23.    .1  Term  Rep.  650.    a  Term  Rep.  290.    2  Stra.  797.    Cowp.  315. 

Z  %  college. 
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FKitipt       college,  of  a  certain  mefluage  called  the  rectory  house^  Gtaste 
Bury         within  the  pariih  of  St.  Michael^  within  the  city  of  Oxford^  to  hold 
from  Michaelmas^  which  was  in  the  fecond  year  of  their  prefent 
majefties,  until  the  end  and  expiration  of  five  years,  then  next  fol- 
lowing ;  that  he  entered  into  the  premifles,  and  was  po{iefied  tiJ 
the  defendant  ejefted  him.     To  this  the  defendant  pleads   that  the 
faid  mefTuage  at  the  time  of  the  adlion  brought,  and  long  before, 
was  the  freehold  and  foil  of  the  redor  and  fcholars  of  Exeter  C^Utgt 
mentioned  in  the  declaration ;  and  that  the  faid  defendant  long  before, 
and  at  the  time  of  the  fuppofed  qeSment  was,  and  yet  is  rcdor  of 
the  faid  college  ;  and  by  reafon  thereof  the  defendant,  in  right  of  the 
re£lor  and  fcholars  of  the  faid  college,  into  the  faid  mefluage,  with 
the  appurtenants,  at  the  time  of  the  trefpafs  and  ejeihnent  alledged 
in  the  declaration,  did  enter ;  and  the  (aid  Robert  Philips  did  re* 
move,  as  he  lawfully  might;  and  then  takes  a  traverfe  that  the  iaid 
William  Painter  then  was,  or  is  reftor  of  the  faid  college,  calkd 
Exeter  College^  in  the  manner  and  form  the  plaintiff  hath  alledgeJ. 
To  this  the  plaintiff  comes  and  replies,  and  confelTes  the  (aid  mcf- 
fuage  to  be  the  freehold  and  foil  of  Exeter  College  \  but  fays  further, 
that  at  the  time  of  the  faid  trefpafs  and  ejedlment,  the  iaid  fFiiU&m 
Painter  was,  and  yet  is  reSor  of  the  faid  college.  Whereupon  there 
is  iffue  joined;  and  a  trial  had  before  the  juftices  in  the  King's 
Bench;  and  thereupon  a  fpecial  verdi6l  is  found. 

The  jury  find  that  Exeter  College  is  and  was  one  body  politic  and 
corporate,  by  the  name  of  reftor  and  fcholars  collegii  Exofi*  infra  »jm'- 
verfitaf  Oxon*i  that  by  the  foundation  of  the  college  there  were 
laws  and  ilatutes  by  which  they  were  to  be  governed ;  and  that  the 
bifliop  of  Exeter^  for  the  time  being,  and  no  other,  at  the  time  rf 
founding  the  college,  was  conftituted  by  virtue  of  the  flatute  con- 
cerning that  matter  hereafter  mentioned,  ordinary  vifitor  of  the 
fame  college,  fccundum  tenorem  et  effe£iumjlatuf  earn  rem  concermr.f\ 
that  the  bifhop  of  Exeter^  who  now  is,  is  visitor  according  to 
that  ftatute.  Then  they  find  the  flatute  for  the  election  of  a  reclor 
prouty  &c. 

Then  they  find  the  oath  required  of  the  reftor.  That  fo  long  as 
he  (hould  remain  in  that  oflice,  he  fhould  be  true  and  faithful  to  the 
college,  and  its  lands,  tenements,  pofTeflions  ecclefiaflical  and  fecu- 
lar,  rights,  liberties,  and  privileges,  and  all  its  goods,  moveable  and 
immoveable,  would  keep  and  defend,  and  all  the  llatutes,  ordinances,  i 
and  cufloms  of  the  college  he  would  obferve,  and  endeavour  that 
they  (hould  be  obferved  by  all  fcholars,  graduates,  and  under* 
graduates,  Cffr,;  that  he  would  occafion  no  trouble  or  grievance 
to  any  of  the  fcholars  contra  jujlitiam  charitatem  it  frattmitatemy  I 
but  according  to  the  beft  of  his  judgment  and  confcience,  he  would  I 
caufe  due  difcipline  to  beiifed  according  to  the  form  of  the  flatutes  of 
the  college ;  that  he  would  maint^n  and  defend  all  fuits  for  the  col* 
)ege,  but  never  begin  one  wherein  any  di  fad  vantage  or  great  preju- 
dice may  happen  to  the  college,  without  the  deliberate  confent  of 
the  major  part  of  the  fellows ;  and  if  any  variance  happen  betwcea 
bim  and  the  icholars,  and  the  fame  be  not  ended  within  ten  or  twennr 
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^bys,  by  the  fub-redor,  dean,  and  three  fenior  fcholars  of  the  col-  Philip* 
lege,  that  then  he  would  ftand  to  the  direction  of  the  chancellor,  or  b7r¥, 
in  his  abfence,  of  thfc  vice-chancellor  or  his  commiflary,  and  his 
£iivard  would  faithfully  obferve,  et^  continent  nie  in  poflerum  propter 
9nea  denurita^  feu  caufas  in  Jiatuf  contenf  juxta  formam  jlatutorum 
€2b  officio  meo  expeUi  feu  alias  amoveriy  omnibus  et  fingulis  juris  ei 
y^a^*  remediis  per  qua  velquapetere  me  pojjimreconciliari  vei  in  integrum 
rejhtui  circa  pramijfa  quantumcunque  aliis  prohitat*  et  vita  merita 
mihijuffragentur  in  vim  pa^i  renuncio  in  his  fcriptis^  and  .that  he 
^ivould  obferve  the  ilatutes,  according  to  the  plain  grammatical  fenfe^ 

Then  they  find  another  ftatute,^  quis  fcholarium  vel  ele^lorum^  be 
convict  of  adultery,  incontinency,   herejis  pertinacisy  wilfiil  homi- 
cide,   manifeft   perjury,   frequent   drunkennefs,  alteriufque  puhliae 
turpitudinisj  before  the  reftor,  fub-reftor,  dean,  and  five  other  fenior 
icholars,  or  the  major  part  of  them,  with  the  confent  of  the  faid  rec- 
tor, he  (hall  be  ipfo  fa£io  expelled,  nulla  alia  monitione  pramijfa* 
And  in  the  fame  ilatute  (which  is  intituled  de  caujis  propter  quas 
Jcholares  privari  deheant^  et  de  dijfentionibus  fedandis)  it  is  farther 
eftabliflied,  quod  fi  aliqua  difcordia  ira  rixa  aut  dijjentionis  materia 
(quod  ah/it)  in  di^o  collegio  fuhorta  fit^  qualitercunque  inter  quofcunqut 
Jcholares^  aut  alios  in  diSlo  collegio  morantesy  nijijic  dijfentiones  intra 
unum  diem  intra  fe  concordenty  tunc   celerius  cautius  et  melius  quo 
Jieri  potuit  per  pradiSi*  reSloremy  vel  in  ejus  abfentia  fub-reSforenty  et 
ires  fcholareSj  ex  prafentibus  in  collegio  omnino  feniores  intra  bidutun 
fedeiur  et  pacificetur  hujufTnodi  dijfentio ;  Ji  vero  ipji  ad  eand*  fedand* 
non  fufficianty  turn  re£for  [ajfumpto  Jibi  fub-reSlorcy  decanoy  et  aliis 
^uinque  fcholaribus  omnino  Jenioribus  per  quos  verif  fedari  poterit) 
fuwmarie  et  de  piano  eam  examinat  ficque  finis  difcordia^  inr^  dijfen;^ 
tionisy  et  jurgii  hujujmodiy  favor e^  partialitatCj  tra^  odio^  et  invidia 
^uibufcunque  cejfanttbus  intra  tres  dies  lapfum  illius  bidui  immediate 
fequentes  imponatur  :  et  quicquid  re6ior  cum  prad*  vel  major*  partf 
eorundem  duxerit  ordinandum  et  agendum  per  partes  difcordantes  fir^ 
Tniter  in  virtute  eorum  juramenti  obfervetur  et  executioni  ahfque  con^ 
tradi^ione  cujufcunque  demandetur:  nee  liceaf  alicui  de  di£fo  collegia 
ci'jufcunqu£  gradus  aut  flatus  extiterit  occafione  rixa  jurgii  aut  diffen-- 
tionis  intra  di£fum  collegium  aut  extra  intra  eofdem  orta  vel  mota  pro^ 
fecutionem  facere-i  aut  litem  aliquam  mover e  vel  aliquem  impetere^  aut 
ad  judicium  trahere^  coram  aliquo  judice  extrinfece  ecdefiajlico  vel 
fecular*  fed  volumus  omnino  quod  hujufmodi  jurgia  ira  rixa  difcordia 
et  dijfentiones  {qua  per  dei  gratiam  raro  aut  nunquam  contingent) 
per  perfonas  pradi£f  aliqua  ordinatione  bona  feu  concordia  terminentur 
et  Jinicntur. 

The  jury  find.  That  from  die  foundation  of  the  college  Acre 
vras,  and  yet  is,  quidam  ordo  fcholiarium^  vocat  veri  et  perpetui  fcho^ 
laresy  and  that  by  the  ftatutes,  every  fcholar  who  hath  paffed  his  pro- 
bation year,  and  is  approved  to  be  a  true  and  perpetual  fcholar, 
{ball  take  an  oath  before  the  reftor,  or  in  his  abfence  before  the  fub- 
redor,  fsfr.  to  obferve  the  ftatutes  of  the  college,  and  to  endeavour 
that  others  obferve  them  too,  or  otherwife  to  undergo  the  penalties 
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Piixisvt  on  ihtm  infli(3cd,  without  contradidion,  according  to  the  true  fcmn 
BvftT.  ^^^  cfFcft  of  thefe  ftatutes:  to  obey  all  injundions,  expoiitioib, 
and  conftrudions  by  the  reverend  bilhops,  fucceflbrs  of  the  fint 
and  original  founder,  yip/r  (^ubiis  Jlatut*  emergentibus  ad  eofdm 
epifcopos  ex  confenfu  r^Sioris  et  majoris  partis  fcholarium  delat*  fading 
dis :  to  be  true  to  the  college,  neither  to  do,  nor  wittingly  to  fuiFcr 
to  be  done,  any  prejudice,  damage,  or  fcandal  to  the  fame,  to  obey, 
aifift,  and  reverence  the  redor,  fub-re£h>r,  l^c.  and  other  fu- 
'periors,  fcfaolars  in  licitis  ac  horufiis  et  maxime  in  eorum  conven- 
tidrdbus  et  in  negotiis  coUegii  quatenus  Jlatuta  jubent  aut  requirata 
cffedually  to  obey  all  diredions  and  orders  of  the  redor,  fub- 
re£lor,  64'.  to  maintain  and  defend  the  rights  and  liberties,  the 
honcfty  and  good  fame  of  the  college,  and  its  fcholars,  i^fc.  Item 
fi  coTitingat  me  poflhac  per  re£iorem  aut  in  hujufmodi  rebus  ha^ 
hentes  ihterejje  corrigi^  et  puniri^  aut  a  di£fi  collegh  fujlentattcm  fj':- 
ci  et  expeihj  excludij  privarij  vel  amoveri  prseter  mea  forfan  dime- 
ritaj  ipfa^  rcUorem  jeu  alias  perfonas  feu  eorum  aliquenij  cccafane 
expujficms  vel  corre^ienisj  hujufmodi  nunquam  profequar*^  meUJiahCy 
vel  tnquietahOf  per  me  alium  vel  alios^  Jeu  ab  aliis  prosequi  vel  mdi- 
fiariftu  inquietari  ea  de  caufa  quantum  in  ,me  fuerit  permittam :  jd 
fponte  Jimpliciter  vel  ahfolute'^  omni  a£liohi^  contra  reilorem  aut  aiizs 
MSii  colUgii  fcbolares  quomo  dolibet  appellationi  et  querela  in  ea  parte 
faciendis^  ac  quorumcunque  literar*  impctrationi  precibus  principitn, 
pralatorumy  procerum^  magnatum^  et  aliorum  quorumcunque  quibss 
fo/P  ad  jus  titulum  et  poffejjionem  vindicandum  reconciliariy  ac  qui^ 
bufcunque  juris  et  faEli  remediis  per  qua  me  peter e  pojfem  integrum  re- 
Jiituli  quantumcunque  alias  mi  hi  probitatis  et  vita  merita  fuffragan^ 
tur^  in  vim  pa£li  renuntio :  to  be  juft  and  impartial  in  eledion  of 
fcholais,  not  to  reveal  the  fecrets,  i^c.  not  to  defert  the  college  to  be 
of  another,  without  licenfe,  Vc. 

Thejury  further  find.  That  according  to  the  ftatutes  there  are 
probationary  fcholars,  who  are  to  be  fuch  for  a  year,  before  they  be 
admitted  to  be  true  and  perpetual  fcholars,  and  that  every  one  chofcn 
in  for  a  probationer,  (hall  fwear  that  he  cannot  certainly  experJ 
above  four  marks  per  annum  i  to  be  true  to  the  college,  and  nor 
to  reveal  fecrets  to  its  fcandal,  prejudice,  or  danger  \  not  to  make  cr 
procure  any  conventicles,  confpiracies,  or  contra£b  againft  the 
ordinances  and  ftatutes  of  the  college,  or  the  honour  of  the  college 
or  the  re&or,  tfc.  to  promote  peace  there,  etft  contingat  vte  [qud 
abjit)  juxta  formam  et  exigentiam  Jiatutor*  a  pradi^'  collegio  expiJ 
feu  atnoveri  per  re5iorem  et  alias  perfon*  sn  hujufmodi  expulfr.M 
intereffe  habentesy  bic^  in  like  manner  as  the  perpetual  fcholars 
fwear. 

Then  the  jury  find  the  ftatute  de  vifitatione^  reciting  how  prone 
' -mankind  is  to  evil,  and  time  changcth  the  beft  things,  and  th^t 
it  is  impoffiblc  to  make,  laws,  but  by  mifconftrudion,  fraud,  or 
other  praiStice  may  be  diiTolved,'  that  he  confided  in  the  biihops  oi' 
Exeter  his  fucceflors  (quos  di6li  collegii  patronos  et  vijitatores  relii- 
quimus)  that  thofe  who  are  brought  thither  thtough  fer\'ent  ch-- 
rity,  being  inflamed  with  chriftian  faith,   night  watch    to   the 

prefcn  i:.^ 
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preferving  that  nurfcry,  that  the  ftatutes  and  ordinances  of  flie  P«««-"» 
college  might  be  ftudioufly  obferved,  virtue  and  learning  be  bury, 
nounihed,  tneir  poflcifions  and  goods,  fpirltual  and  temporal,  may 
ilourifh,  their  rights,  liberties,  and  privileges  may  be  defended: 
£a  de  caufa  lie  eat  domino  efifcopo  Exon*  qui  pro  tempore  fuerit^ 
it  nulii  alii  nee  aliis  quoties  per  re^forem  diSfi  colUgii  et  in  ejus 
abjentia  fub^reSJorem  et  quatuor  alios  ad  minus  ex  fiptem  maximt 
fenioribus  fcholaribus  fuerit  requifitus-i  necnon  ahfque  requifitione  ulla 
de  quinquennia  in  quinquennium  femel  ad  diSiu7n  collegium  per  fc 
vel  fuum  commijfar*  quem  duxerit  deputandum^  libere  accedere  \  cut 
quidem  reverendo — He  gives  full,  power  upon  all  articles  in  the 
ftatutes  contained,  and  other  articles  concerning  the  eftates,  ho- 
nours, or  profits  of  the  college,  to  interrogate  and  examine  the. 
retftor,  fchoiars,  and  cleft,  and  to  compel  them  by  oath,  and  cen^ 
fures  if  need  be,  to  lav  the  truth,  and  all  crimes  and  offences  of 
the  faid  college  whatfoever,  commijfa  et  in  ea  vijitatione  com-- 
perta^  according  to  the  quality  of  the  offence  to  punifh  and  re- 
form, and  to  do  all  things  fequifite  quoad  eorum  correSfionem  et 
reformationem  etiamfi  ad  deprivationem  feu  amotionem  reSforis  fuh^ 
redforis  aut  aherius  cujufquam  ab  adminijlratione  fua  vel  officio  five 
ad  amotionem  alicujus  fcholaris  vel  ele£li  ab  eodem  collegio^  Jlatuf 
it  ordinationibus  id  exigentibusj  procedere  contingat :  Jiat*  infuper^ 
that  none  in  di£iis  vijitationibus  in  di£fo  coUegio  facieneT  contra  rec* 
torem  fub-rcSforem  aut  aliquem  alium  ipjius  collegii  quemcunque  dicat 
deponatfeu  denunciat  niji  quod  verum  crediderit  feu  de  quo  publica  vox 
velfama  laboraverit  contra  eundem  in  virtute  juramenti  ab  eo  prius 
collegii  prajiiti :  ordinantes  praterea  ut  dominus  epifcopus  txon  cum 
in  perfona  propria  vijitare  aut  pnemifs"  facere  dignatur^  reSlor  et  du(> 
fcholares  ex  prafenttbus  maxime  fenioribus  unam  in  collegio  refe^io^ 
neni  quadraginta  folidor*  expenfas  non  excedentem  eidem  epifcopo  hu^ 
militer  et  reverenter  efferent,  Commijfario  autem  cum  pramijfa  fece^ 
rit  duas  refeSfiones  in  collegio  vel  viginti  folidos  per  manus  reSloris  de 
bonis  collegii  perfolvi  concedimus  pro  omnibus  laboribus  et  expenfis  in 
hanc  caufam  tarn  in  itinere  quam  in  univerfitate  tempore  hujus  viftta- 
iimis,  Itaque  dominus  epifcopus  quadraginf  folid'  commifjarius  vero 
viginti  folid  in  uno  et  eodem  anno  pro  a£iu  vijitationis  adfumptus  cot- 
Ugii  non  excedat  \  nee  incept  am  aliquam  vijitationem  ultra  duos  dies 
proxime  fequentes^  aut  ex  cavfis  urgentifjimis  et  rarifftmis  ultra  tres 
dies  prorogari  aut  continuari  ullo  pa£fo  volumus  fed  lapfo  et  a£fo  illo 
liduo  et  quando  de  caufis  presdi5i^  ulterius  prorogatur  trtduo  tranfa£lo 
ea  ipfa  vijitatio  ilia  pro  terminata  et  diffoluta  babeatur. 

Et  fi  qua  in  ea  comperirent  corrigenda  et  reformanda  qua  brevitati 
temporis  corrigere  et  reformari  non  potuerint^  ea  re^fori  infcriptis  tra^ 
daty  qui  ea  omnia  fccundumformam  et  exlgentiamjlatutorumfinedi^ 
latione  quantum  in  eo  erit  corrigere  et  reformare  tenebitur  fub  pcena 
contemptus  :  then  in  the  name  of  Jefus^  and  as  they  will  anfwer 
*it  at  the  laft  tribunal,  that  neither  for  fear,  hatred,  favour,  ill- 
will,  velpreciy  vel  pretioy  they  do  or  negleft  tp  do  any  of  the  pre* 
raifes,  tff. 

Z  4  Stutuimus 
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PviLvrt  Suausmus  ffT/tterea^  ui  nBor  fubreSior  fcbolares  aut  alius  quifpMi 

«  ^'  iUfufcufique  fortis  dilli  coUegii  Tuper  excejjibus  vel  eUIi£fis  in  xjffuati^ 

mhus  et  inqutfitionibus  per  aiSium  ep.fcop*  Exon  ve^  ejus  commijfa^ 
rium  tit  permiuur  faciendis  accufatus  vel  detenus  copia  comper^o^nm 
vd  deteiforum  hujujmodi  tradidi  aut  oftendi  aut  nomina  detegentium  koh 
dftettdantur :  fed  f up*  iifdem  compertts  aut  detects  Jiatim  coram  epifccp* 
vel  ^tMS  comm£ari0  perfonaliter  refpondeat  ac  corre£iionem  detitam 
Jiiheat  pr9  eifcUm  fecund^  tenor*  Jiatut*  cejfantibus  quibufcunque  pr&vcca^ 
tienibus  appeUattonibus  querelis  et  aliis  juris  et  iacii  rtmediis  per  qu4S 
^  iyius  c9rre^io  et  punitio  de/errifeu  impediri  valeat. 

Si  tamsn  ad  prlvationem  aut  inhablUtatem  r efforts  aut  expulfionan 

fchularis  alicujus  pet  tpifcop*  aut  ejus  commtjfarium  agatur :  turn  cften^ 

dantur  et  dstiila^  quibus  ft  non  poiuerit  rationabiliter  et  boncfte  re- 

fbondere  fuamque  mnocentiam  probahUlter  ojienderey  et  fefe  fuper  ch^ 

jelJis  jii/ie  purgarej  armweatur  fme  appeUattone  aut  ulterior i  rcmedio^ 

dummodo  ad  ejus  expulfionem  concurrat  confenfus  re£toris  et  trium  ex 

feptem  maxvne  fenioribits  fcholaribus  tunc  in  univerfitate  prafintibus  \ 

•  fim  quarum  confenfu  irrita  fit  hujufmodi  expui/io  et  nulla  ipfofa£is: 

et  in  fuf  fi  contra  re£torem  ad  amotionem  ab  officio  per  hujujmadi  do* 

mini  epifcop*  commlffariunty  etiam  confentientibus  quatuor  exfeptem  max» 

imefemoribus  fupraSStis  procedat*  non  negamus  ei  amnes  exceptiones  de- 

feniiones  jufias  et  bonejlas^  apud  ipfum  dorri  epifcopum  Exon  dumntsit 

aUerius  non  appellate  non  objlantc  bac  ordinatione  preediffa  etut  ediis 

fuibufiunque. 

The  jury  further  find,  that  in  another  ftatute,  propter  quas  cau^ 

fas  reller  ifficio  privari  debet.     It  is  thus.  Cum  bono  prbvidoque  rec* 

tore  nihil  fit  utilius;  et  imprudentij  ineptOj  indignoj  penitus  inha* 

UHf  criminofi  nihil  fit  detejlabilius  :  ftatuimus   ut   re£lor  quicunque 

propter  terrarum^  tfnementorunij  redaituumy  poff'efjionum  fpiritualium 

sui  temporalium  fua  culpa  diminutionem  feu  alienationemj  vel  prop' 

ter  detra&ionem  ablationem  alienationem  illicitam  bonorum  et  rerum 

ipfius   coUegiij  infanuam^  adulterium   incontinentiamque  negligentiam 

tntolerabile/n^  berefin  pertinacem  bomicidium  voluntarium^  perjurium 

manifejlum^   crebram  ebrietatem^  et  propter  longiorem  abfentiam  a 

eoUegio  quam  flatuta  permittuntj  vel  procurationem  fui  fibi  efficii  per 

largiliones  inhonejlas  datas  dandas  vel  promiffas^  vel  quacunque  via 

aut  modo  illicitOy  et  propter  ufuram^  ftmoniam^  aliamve  caufam  ipfum 

reSlorem  reddentem  criminaliter  irregularem  vel  aliter  penitus  inhabit 

lemj  necnon  propter  infirmatem  infe^ivam  et  contagiofa*  perpetuam^ 

cujus  occaftone  non  poterit  abfque  fcandalo  ojpcium  hujufmodi  exercere^ 

ah  eo  penitus  amoveatur^  ad  cujus  amotionem'  hoc  mods  pmcedatury 

viz.  ut  Jiatim  vel  faltem  inter  quindecim  dies  pofiquam  atiquid  preS" 

mijfor*  commiferit  vel  in  eorum  aliquod  incident^  prima  per  fubrec^ 

torem^  affiftentibus  ei  quinque  fcholaribus  maximefenioribus  di£ii  colli- 

gii  moveatur  re£for  eique  bonis  rationibus  fuadeant  ad  voluntarie  ce^ 

dendum  officio:   quod  ft  fponte  inter  triduum  cedere  noluerity  tum^ 

inirs  0^0  dies  poji  hujufmodi  monitionem  fubre£Ioris  affenfu  et  ffirr- 

monio  omnium  perMuorum  Jcholarium  didii  collegii  vel  faltem  majorjs 

partis  eornnde?n^denunciabir  domino  epifcopo  Exon  qui  pro  tempore  fiu* 

ritf  per  duos  ipfius  collegii  JchHares  vmnsno  feniores^  cum  litteris  gu* 

qui 
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^uojigilh  autbentico^  ac figno  ^  fuhfcriptiom  alicujus  notarli  puhltcl       Philip* 


Jignatis^  Vilfaltem  loco  Jigilii  authentici^  fubfcriptione  Jubre^ioris^  ut 

prefertur^  ^  majoris  partis  fcbolarium  ac  notar'ti  publici  Jigno  com- 

munitis  caufas  defeHus  crimina  excejfus  vcl  enormia  re£ioriis  continen-^ 

tihusy  provifo  quod  omnes  hujufTnodi  atteftantes^  ac  teft'tmonium  per^ 

hibentts^  prius   ta£iis  facrofan£iis  Dei  evangeliis  coram  fubre£forey 

ipfo  primum  id  coram  tills  prefenianU^  ac  deinde  a  Jingulis  eorum  id 

exigente^  jurabunt,  quod  non  per  invidiam^  malitiam  odium  vel  tlfmh- 

rem^  nor  for  love  nor  honour  of  any  other  to  be  promoted  to  the 

place,  nor  for  emulation  no*r  envy,  or  by  confpiracy  or  the  procuratioa 

of  any  other  they  did  teftify  it,  but  merely  from  a  good  zeal  and 

love  for  the  college,  and  the  good  eftate  thereof:  that  the  bifliop  or 

his  vicar,  de  caufis  criminihus  excejftbus  et  dcfe^fibus  contra  re6lorem 

propofitis  futnanC  l^  de  piano  et  extra  Jlrepltum  judicialem  cognofcaty 

and  if  by  fufficicnt  proof  he  find  the  accufation  true,  he  Ihall  im-  . 

mediately  remove  him  from  his  office  and  adminiftration,  and  enjoin 

the  fcholars  to  proceed  to  the  eleftion  of  a  new  reftor,  according  to 

the  form  of  the  ftatute  aforcfaid :  Cejfantibus  appellaiionibus — querelis 

aut  cujufcunque  alterius  juris  l^  faSii  reniediis  quibus  hujufTnodi  amotio 

valeat  impcdiri  aut  differri-^  qua  omnia  irrita  ejfe  volumus  Jlatuimus 

l^  decrevimus  ipfo  fatio. 

The  jury  find  further,  that  queen  Elizabeth^  on  the  firft  oi  March 
in  the  eighth  year  of  her  reign,  makes  this  houfe  which  Was  before  a 
hall,  to  be  a  college,  and  confirms  the  ftatutes,  and  conftitutes  them 
a  body  corporate,  and  that  one  Sir  William  Petre^  being  willing  to 
fupply  the  wants  of  the  college,  makes  addition  to  the  revenue,  and 
to  fome  defedlive  ftatutes,  i^c» 

Then  tiiey  find  that  before  the  time  of  the  demife  m  the  declara- 
tion, viz.  16  O£iob.  I  fVilL  and  Mary^  one  James  Colmer^  A  M. 
was  convifted  before  the  refbr,  fub-re<3:or,  and  five  feniors,  of  in- 
continency,  with  one  Ann  Sparrow^  and  therefore  wa?  expelled; 
that  he  appealed  to  the  bifiiop  of  Exeter  \  that  21ft  of  February 
1689,  he  made  his  commiffion  to  Dr.  Majlersy  which  commiflion 
is  found  in  hac  verba^  reciting  that  it  is  complained  by  C,  that  he 
was  unjuftly  expelled,  and  therefore  appoints  Dr.  Majlers  to  hear  and 
determine  the  fame  :  that  the  commiffary  proceeds  to  the  execution 
of  that  commiffion  and  li""  Martii^  he  comes  to  the  college'  and  fits 
in  the  chapel  with  a  notary  public,  and  Colmer  appears,  and  the 
redor  and  the  reft  did  not ;  then  he  adjourns  to  the  hall,  and  fum- 
mons  all  the  parties  to  attend  there,  and  there  Dr.  Bury  made  and 
exhibited  a  proteftation  in  writing  under  their  hands,  fetting  forth 
the  oath  of  a  fellow  not  to  appeal  and  proteft  againft  his  authority,  to 
examine  it  \  thereupon,  the  doAor  proceeds  and  examines  the  h.Q. 
ix  partiy  and  reverfes  the  lentence,  and  reftorcs  Colmer^  viz. 
25  Marcby  becaufe  the  procefs  was  not  tranfmitted. 

Then  they  find  that  the  i6th  of  May^  the  biftiop  iflued  his  cita- 
tion to  die  redlor,  or  fub-reftor,  for  a  general  vifitation,  to  be  held 
the  i6th  of  June^  in  the  chapel  of  the  college ;  and  accordingly  the 
l6th  of  Junty  the  biftiop  comes  to  the  college,  and  to  the  door 

of 
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^    I. 


34^  ,    Trinity  Term,  4  William  and  Mary,  in  B,  R. 

PaiLiTft  ^f  jjjg  chapel,  which  was  ihut  up  ;  and  that  the  porter  was  fubjeft 
fi VBT.  to  the  government  of  the  redlor,  and' bound  to  obey  his  commands^ 
in  (hutting  or  opening  the  doors  ;  and  certain  of  the  fcholars  did 
then  ofFer  in  area  collegii^  a  certain  writing  under  their  hands, 
protefting  againft  the  vifitation,  as  within  time,  by  reafon  of  Dr. 
Majlers\  vifitation  :  this  is  refufed  by  the  biihop :  the  biihop  then 
adminittered  an  oath  to  Webber^  of  the.fcrvice  of  ciution  ;  and  then 
he  called  over  the  names  of  the  redor  and  fcholars  who  appeared 
not  \  and  not  being  admitted  into  the  chapel,  he  departed. 

Then  upon  the  21ft  of  July^  he  fummgns  a  vifitation  upon  the 
24th  of  July^  and  the  23d  oijuly^  the  redor,  ^f.  protefted  againft 
the  intended  vifitation,  infifting  on  their  ftatutes,  which  by  oath 
they  are  bound  to  obferve,  and  this  under  their  common  feal.  Then 
the  bifliop  upon  the  24th  of  ^uly^  receives  the  proteftation,  quatenus 
dejure-y  then  they  departed,  refufing  to  agree  to  his  vifitation  ;  ten 
of  the  fellows  appeared,  and  fubmittcd ;  the  reft  were  pronounced 
contumacicus  for  not  appearing :  then  he  adminiftered  feveral  inter- 
rogatories, to  difcover  matter  of  accufation  againft  the  reftor  and 
fellows.  In  the  afternoon  the  abfentecs  were  called  ag^in,  and  de- 
clared in  contempt,  and  the  fellows  fufpended,  and  adjourned  to  the 
2Sth  5  and  then  Dr.  Heme  was  deprived  for  having  a  living  incon- 
fiftent  with  his  fellowfhip ;  Dr.  Bury  is  pronounced  ccntumacieus^ 
fed  de  poena  in  eum  infligend*  duxit  deliberand* :  then  the  24th  he 
calls  for  the  aft,  a^um  quendam  coram  eo  decimo  fexto  die  Julii  ult* 
ilapfo  die  alias  Jiaiuio  pro  vijitatione  hujus  collegii  expedii*  eundemque 
a£ium  pro  parte  procefs*  hujus  negotii  vifitationis  haberi  decrevit. 
Then  he  adjourns  to  the  26th,  and  then  he  deprives  Dn  Bury  for 
contumacy,  with  the  confent  of  four  of  the  feven  fenior  fellows  not 
fufpended;  twelve  having  been  fufpended.  And  they  find  further, 
that  the  four  fellows  which  fubfcribed  the  fentence  of  deprivation, 
were  not  of  the  fenior  fellows,  unlefs  by  the  deprivation  of  Dr. 
Herne^  and  the  fufpenfion  of  George  lemony  Thomas  Lethbridge^ 
Benjamin  Archer^  Samuel  Adams^  and  Philip  Thorne ;  all  which  fix, 
half  the  number  of  the  fufpended,  were  feniors  to  the  confenting 
fcholars. 

Then  they  find  that  after  this  fentence.  Painter  was  eleftcd  into 
the  reftorftup,  concurrentibus  omnibus  requifitis\fi  pradiil*  ffficiwn 
reSforis  eo  tempore  fuit  vacans ;  and  that  Dr.  Bury^  l  June^  anno 
Jac.  2.  etfemper  piftea  ufque fententiam  pradi^f* :  Jifententia  in  «w^ 
trar*  non  valeat  Jemper  pojieafuit  et  ad  huccft  verus  et  legitimus  nc^- 
tor  collegii  pradi£i\ 

That  JVilliam  Painter  as  reftor,  and  the  fcholars  of  the  faid 
college  did  make  the  demife  in  the  declaration,  and  thereon  the 
plaintiff  entered,  and  Dr.  Bury  enters  on  him,  and  holds,  and  yet 
doth  hold  him  out,  modo  et  forma  prout  in  nar\  kc.fed  utrumfuper 
totam  materiam  pradici*  locus  reSloris  per  privation*  pradi^am  prte^ 
jirthuri  legitime  yacavit  nee  nc  the  jury  are  ignorant,  etji  per  inde 

kcus 
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locus  pradtSi  legitime  vacavit  tunc  pro  quarenf  et  ft  mn^  tunc  pr9       P«ii-iFi 
defendent'.^  B«r. 

Mr.  Harrington  for  the  plaintifF,  made  feveral  queries. 

First,  Whether  there  was  a  vacancy  at  the  time  of  the  ele£lion 
of  Mr,  Painter. 

SECONDLY)  Whether  the  hijhop  of  Exeter^  at  the  time  when  he 
deprived  Dr.  Berry^  were  a  competent  judge.  Concerning  a  vifi- 
tor's  power,  he  cited  Littleton  139,  Dyer  209.  Sid.  71.  Co.  Lit. 
244.  9  Hen.  6.  pi.  32.  9  Edw,  4.  pi.  24.  That  the  vifitor  may 
<ieprive  the  head,  Bro.  titl.  Depojitions,  21  J.  2  Injl.  225.  Styles 
457.  Teh.  61,  62.  The  reftor's  place  is  founded  on  the  will  of 
the  donor,  and  he  takes yj^^  modo  illo :  they  are  punifliable  for  breach 
of  that  will,  3  Bulji.  189.  Poph.  154.  Rolls  Abridgment^  titl. 
J^ejlitution.      lO  Rep.  S* 

Thirdly,  Whether  the  ftatutes  of  Exeter  College  did  reftraiii 
the  vifitor  from  thus  depriving.  The  bijhops  of  Exeter  are  made 
patroni  colleg\  N.  B.  42,  93,  94.  Whofoever  is  fettled  pat7'onus,y 
is  in  loco  fundatorisy  6  Hen.  7.  14*  He  is  vifitor,  et  ordinarius  vifi- 
tatory  i.  e.  a  continued  ordinary  judge.  Now  an  ordinary  judge^ 
hath  immediate  jurifdiilion  de  merojure^  Co.  Lit.  344.  2  Rolls  Ahr, 
220.  Davis* s  Rep.  3.  Ordinarius  eji  qui  hahet  propriamjur\  his 
power  is  given  him  with  the  addition  of  negative  words,  exclufive  of 
all  others.  Befides  it  muft  be  agreed,  that  eleemofinary  corpora- 
tions are  neceflariW  at  all  times  fubjedt  to  fome  vifitation  or  other, 
10  Cb.  31  Bro.  Ajfi%.  55.  Sunona  Angelica  tit*  Ho/pi  tali s ;  prefcrip^ 
tio  tollens  vifitationem  non  valet.  Where  there  is  a  local  vifitor,  no 
other  hath  jurifdiftion,  ♦  Mod.  Rep.  83.  Prynn  on  ^th  Injl.  228.  *  [  3^1  J 
Dukcy  on  Charitable  Ufes^  69. 

Objection.  That  the  vifitation  is  to  be  hut  femel  in  quinquen^ 
tiioj  it  is  limited.  Answer,  That  the  end  of  the  limitation  is  only 
for  the  benefit  of  z  fportulage^  that  that  charge  fhall  be  no  oftener,  but 
by  the  common  law  he  may,  if  he  fee  neceflity,  vifit  oftener.  The 
ordinary  jurifdidion  of  receiving  appeals,  and  determining  of 
matters  delegated  to  him,  is  not  hereby  reftrained.  This  is  the 
reafon  why  mandamus's  have  always  been  denied,  becaufe  they  may 
at  any  time  appeal,  Goddard  v.  Hyde^  2  Ruflnv.  Here  the  jury 
hath  exprefsly  found,  that  no  other  hath  vifitorial  power  there,  but 
the  bijhop.  The  commiffion  of  appeals  was  not  a  vifitation,  nor  a 
determination  of  that  power ;  vifitations  and  appeals  are  different 
things  and  powers.  Dyer  377.     A  void  a£l  tolls  not  a  right. 

Fourthly,  Whether  the  concurrence  of  any  other  perfon  was 
neceflary  to  this  deprivation :  now  thefe  fenior  fellows  were  fuf- 
pended,  and  that  fufpenfion  takes  away  their  claim  to  either  power 
or  profit,  Latcb^  236.  So  that  the  next  fenior  fellow's  concurrence 
is  fufficient. 

Then 
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Pamrt  Then  FIFTHLY  for  tbe  fentence.  It  was  but  adequate  to  die  crime 

^^\^        furmifed,  and  if  the  vifitor  had  a  jurifJidion,  then  the  truth  of  that 

furmife  is  not  examinable  here,  9  Edw.  4.  pL  24,     8  JJ^^  9.  29* 

31.     7  Co.  70.     12  Co.  42.     Davis  47. 

Mr.  Solicitor  TreVor  t  contra.  The  firft  queftion  is,  "Whe- 
dier  this  fentence  be  peremptory ;  and,  for  that,  it  is  not  fo  peremp- 
tory but  diis  court  may  examine  if  regular.  (^7)  Particular  authori* 
ties  muft  be  purfued,  if  otherwife,  their  ad^s  are  void,  10  Co.  Alar" 
fiKiUea^  22  Edw.  4.  pL  33.     The  re£tor  hath  a  ri^ht  to  his  place  as 
a   freehold,    11   G?.  93.     Bagg's  cafe^  8   Co.     Dr.  BonhawCs  cajk 
upon  the  ftatute  of  bankrupts,  in  an^uSlion  the  party  may  traverfe  the 
bankruptcy,  bccaufe  he  hath  no  other  remedy.     So  on  the  ftatute  of 
fewers  who  have  power  to  proceed,  and  ad  according  to  difcrction. 
SttRexT.  St*     The  proceedings  of  a  vifitor  are  extra  judicial ;  the  vifitor  hath  no 
Catherine'iHill,  power,  but  by  the  will  of  the  founder ;  his  authority  is  not  judicial, 
AT^rml^p.       i^  ^^  ^'^'y  *  niinifterial  power.     Where  the  ordinary  is  vifitor  him- 
%l^  felf,  of  a  fpiritual  foundation,  or  where  the  king  makes  a  fpiritual 

foundation,  there  the  vifitor  is  judge ;  but  a  founder  of  a  lay  foun- 
dation is  not  a  judge,  and  his  a£^s  are  fubjedl  to  the  determination 
of  the  courts  of  juftice  here,  Dyer  209^  4  Inft.  390.  340.  13  G. 
70.  8  JJJizi^  29.  31.  I  Infl.  282.  8  Edw.  3.  70.  In  cafes 
where  the  vifitor  makes  the  original  fentence,  it  muft  be  examinable 
*  r  362  ]  there,  becaufe  no  appeal  in  cafe  of  fpiritual  ♦  foundations.  It  is  true 
in  Afpltforfi  cafe^  and  thofe  other  cafes,  they  were  expulfed  by  the 
heads,  or  mafters  of  colleges,  and  fo  they  had  an  appeal  to  the  vi&tors^ 
but  here  is  none. 

Secondly,  At  this  time  the  vifitor  had  no  power  of  vifiting  ac« 
cordmg  to  the  inftitution  and  ftatutes  of  the  college,  and  Dr.  ASafter 
had  viuted  within  the  five  years,  for  it  is  but  once  in  five  years  that 
he  can  vifit,  and  though  there  are  no  negative  words  to  exclude  any 
other  vifitation,  yet  thefe  are  the  words  that  make  him  viiitor, 
and  that  is  but  once  in  five  years :  the  a£t  of  Dr.  Majler^  was  a 
vifitation,  for  there  was  no  power  to  receive  or  examine  the  appeal 
but  as  vifitor  de  quinquennio  in  quinquennium  femel\  the  vifitor  hath 
no  particular  exprefs  power  given  him  to  hold  appeals  but  in  one 
cafe  only,  fo  that  this  power  of  taking  appeals  in  any  other,  muft  be 
as  vifitor. 

Thirdly,  Then  that  which  they  call  an  intentional  vifitation  was 
one,  f.  e.  The  adminiftering  of  the  oath  was  an  a£l  of  vifitation, 
for  his  doing  more  or  lefs  at  a  vifitation  is  not  of  its  effence,  for  he  is 
judge  of  that,  to  do  what  he  pleafes. 

Fourthly,  Then  further,  here  is  not  a  fufficient  caufc  for  a  de- 
privation ;  the  hSi  called  (<  contumacy,"  is  not  fo ;  and  that  you 
will  examine  for  the  reafons  before  offered,  the  do&or's  humbly  ci* 
fering  his  opinion,  is  not  obftiiucy,  or  contumacy. 

(4}  Sec  the  calc  of  tbe  KUg  ▼•  tbe  Bifliop  of  £ly>  z  Tejm  Rep.  390. 

Fifthly, 
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Fifthly,  Then  another  queftion  is,  whether  admitting  it  were       ^niLir^ 
contumacy,  if  the  biibop  can  deprive  him.     This  is  none  of  the        Bvkt 
oflFenccs  mentioned  in  the  liatute  fo(  which  the  r^Stor  may  be  de- 
prived.    In  the  ftatute  de  vi/itationey  which  gives  a  power  by  ge- 
neral words,  it  refers  to  the  other  ftatutes  concerning  the  matter  or 
caufe. 

S IXTHL  Y,  Then  the  confent  of  the  fenior  fellows  is  requifite,  which    - 
the  bifhop  here  had  not.     The  bifliop  hath  not  power  to  deprive  thQ 
iredor,  but  upon  complaint  from  the  fellows  and  the  college.     If  he 
may  deprive  for  any  caufe  not  mentioned  in  the  ftatute,  he  may  as 
well  deprive  without  any  caufe  at  all* 

Holt  Chief  Ju/f!ce.  Suppofe  the  vifitor  had  deprived  him  for 
murder,  whereof  he  is  not  conviSed.  There  is  a  great  difference 
between  a  lay  and  a  fpiritual  foundation,  but  a  vifitatorial  power  is 
incident  to  every  fuch  fociet)',  and  a  vifitor  is  the  founder's  own  crea-> 
ture,  and  he  has  made  him  fole  judge.  In  Appleford*s  cajt  it  was 
held  that  the  vifitor's  fentence  was  a  judgment  j  and  that  it  is  a  ju- 
dicial a£i,  can  be  no  great  queftion* 

AJ^ornatur  to  be  argued  again, 

[It  was  argued  again  by  Sir  Thomas  Powis  for  the  plaintiff, 
and  by  Blencoe  for  the  defendant ;  and  in  Trinity  Term^  6  IVilliam 
and  Mdry^  the  judges  gave  their  opinions  jeriatim^  Holt  Chief 
Jujiice  (^)  made  two  queftions.  First,  Whether  or  no  by  the 
conftitution  of  this  college,  the  hijhop  of  Exeter  had  power  in  this 
cafe  to  give  fentence.  Secondly,  Suppofmg  he  had  fuch  a  power, 
'whether  the  juftice  of  this  fentence  be  examinable  in  this  court;  and 
he  was  of  opinion^  that  the  bifhop  had  power  by  the  conftitution  of 
the  college  to  give  a  fentence ;  and  having  that  power,  the  juftice 
d[  that  fentence  is  not  to  be  examined  in  a  court  of  law  upon  an 
adlion.  But  S.  Eyres,  G.  Eyres,  and  Gregory  Juftices  (c), 
being  of  a  contrary  opinion,  judgment  was  given  for  the  defen- 
dant. 

A  WRIT  OF  error  was  afterwards  brought  in  parliament 

For  the  plaintiff  in  error.  It  was  argued  (i),  that  this 
judgment  was  illegal  j  and  the  general  queftion  was,  W  hether  this 
Tentencc  of  deprivation,  thus  given  by  the  vifitor  againft  Dr.  Bury^  did 
make  the  redorfliip  void  as  to  him,  and  fo  confequently  gave  a  title 
to  the  leffor  of  the  plaintiff.  But  upon  this  record  the  queftions 
were  two:  i.  Whether  or  no  by  the  conftitution  of  this  college, 
the  bifliop  had  a  power  in  this  cafe  to  give  a  fentence.  2.  Suppofmg 
that  he  had  fuch  a  power,  whether  the  juftice  of  that  fentence  weic 
examinable  in  ff^eflminfier-ball upon  that  action? 

(h)  See  Holt'i  argoment  in  this  cafe  (e)  See  the  arguments  ortbcfe  judgei^ 

taken  from  his  own  MSS.  ft  Term  Rep.      Skin.  447.    4  Mod.  lao. 
«46,  {d)  See  Si^innsr*!  argument  hr  Dr. 

Byry,  ia  tl}t  houA  of  \9t^  Skin.  491. 

And 
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Phil  IP!  And  I.  it  was  argued.  That  the  bifliop  had  fuch  a  power  to  give 

Bw» Y  *  fentence ;  and  it  was  agreed  that  he  could  make  his  vifltation  but 
once  in  five  years,  unlefs  he  be  called  by  the  rcqueft  of  the  college  ; 
and  if  he  comes  uncalled  within  the  five  years,  his  vifitation  woukl 
be  void :  but  yet  the  vifitation  of  the  24th  of  July  was  a  good  vifi- 
tation,  and  confequently  the  fentence  upon  it  is  good ;  that  there 
was  no  colour  to  make  Dr.  Alq/iers^s  coming  in  March  to  examine 
Calmer's  appeal  upon  the  vifitpr's  commiflion,  to  be  a  vifitation  j 
and  that  becaufe  it  was  a  commiflion  upon  a  particular  complaint^ 
made  by  a  fingle  expelled  fellow,  for  a  particular  wrong  and  injury 
fuppofed  to  be  done  to  him,  and  not  a  general  authority  to  exercite 
I  Burr.  158.  the  vifitatorial  power,  which  is  to  inquire  into  all  abufes,  (sfr.  Cs/- 
I  Wilf.  206.  ^^j,  complains  that  he  was  expelled  without  juft  caufe,  and  feeks  to 
the  vifitor,  for  redrefs,  they  having  expelled  him  for  an  offence,  <rf" 
which  he  thought  himfelf  innocent ;  and  the  vifitor  fends  his  com- 
mifiary  to  examine  this  particular  matter.  Then  it  was  urged, 
that  though  a  vifitor  be  reftrained  by  the  conftitutions  of  the  college, 
from  viftting  ex  officioy  but  once  in  five  years ;  yet  as  a  vifitor,  he 
had  a  conftant  (landing  authority  at  all  times  to  hear  the  complaints, 
and  redrefs  the  grievances  of  the  particular  members ;  and  that  is 
part  of  the  proper  office  of  a  vifitor  to  determine  particular 
differences  between  the  members,  and  thus  is  Littleton's  Text^  fici^ 
136.  that  complaint  may  be  made  to  the  ordinary  or  vifitor,  pray- 
ing him  that  he  will  lay  fome  correSion  and  puni&ment  for  the 
fame,  and  that  fuch  default  be  no  more  made,  l^c.  And  the  ordi- 
nary or  vifitor  of  right  ought  to  do  this,  ts^c.  and  fo  was  it  held 
I  Mod.  83.  in  AppleforiTs  cafe  in  the  court  of  King's  Bench,  who  was  expelled 
upon  a  like  occafion  as  Colrner  was ;  he  appealed  to  the  bifhop  of 
JVintony  who  was  vifitor,  and  he  confirmed  the  expulfion,  and  held 
to  be  good  upon  the  appeal ;  for  the  hearing  of  appeals  is  a  ftand- 
ing,  fixed,  conftant  jurifdiftion.  Vifiting  is  one  adfc  or  exercife  of 
his  power,  in  which  he  is  limited  as  to  time ;  but  redreffing  of 
grievances  is  another,  and  his  proper  office  and  bufinefs  at  all 
*Roll.Abr.  times.  It  is  the  cafe  of  all  the  bilhops  of  England,  they  can  vifit  by 
**9*  law  but  once  in  three  years,  but  their  courts  are  always  open  to 

hear  complaints  and  determine  appeals;  fo  that  here,  though  but 
one  vifitation  can  be  in  five  years  without  requeft,  yet  the  power 
and  authority  to  hear  and  examine  any  difference  between  the  mem^ 
bers,  and  to  relieve  againft  any  particular  injury,  that  is  continual^ 
and  not  limited. 

Then  it  was  argued.  That  though  what  was  done  upon  the  fix- 
teenth-  of  June,  was  with  an  intention  to  vifit,  yet  being  denied 
to  enter  tne  chapel,  where  the  vifitation  was  appointed  to  be 
*  held,  it  was  none ;  and  his  calling  over  the  pames,  was  only  to 
know  who  hindered  the  vifiting;  and  his  making  an  a&  of  it 
afterwards,  or  adminiftering  an  oath  at  the  tiixie,  can  never  be 
called  one ;  though  it  hath  been  below  faid  to  be  a  ucking  that 
of  June  to  thqt  of  July:  but  that  cannot  be,  for  then  it  con- 
tinued much  longer  tha^  was  intended ;  nay,  much  longer  than  it 

cai) 
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can    by  the  ftatutes  of  the  college,  for  that  is  to  ceafe  in  three       pHitiFt 
^^ys-  Bu"r. 

It  turns  rather  the  other  way ;  having  been  hindered  in  yune^  he 
malces  an  a(ft  of  it  in  July^  in  order  to  call  them  to  an  account  for 
it,  as  for  a  contumacy,  and  to  bring  them  to  judgment  at  his  vifita- 
tion  :  it  was  no  more  than  taking  an  affidavit  of  the  fervice  ot  a  ci- 
tation. 

^he  appointment  of  a  vifitatlon  in  the  hall  was  occaiioned  by 
the  obft;  u^tion  met  with  at  the  chapel ;  and  it  would  be  a  very 
ftrange  conftruclion,  that  when  he  defigned  a  vifttation,  and  was 
hiriJrcrd,  that  the  hinderance  and  his  inquiry  about  it  ftould  be 
call^'d  a  viiitation;  and  a.  former  contumacy  in  oppodng  an  in- 
tended viiitation,  ihould  prevent  their  being  fubjeft  to  an  adtual  true 
one. 

"Then  it  was  argued.  That  there  was  no  neceffity  that  there 
ihould  be  the  coalbiit  of  the  four  fjnior  fellows  to  the  depriva- 
tion of  the  rector;  and  by  one  of  the  council  it  was  owned, 
^at  if  fuch  confcnt  had  been  neceflary,  the  fentence  had  been  a 
nullity:  but  as  this  ftatute  is  framed,  it  was  argued,  that  the 
bunop  might  deprive  though  they  did  not  concur,  for  thefe  rea- 
sons : 

I.  By  the  ftatutes,  the  bifhop  for  the  time  being,  is  made  the  or-  Co.Lit96. 
dinary  vifitor  of  Exeter  college,  and  that  where  any  one  is  vifitor 
of  a  college,  he  hath  full  and  ample  authority  to  deprive  or  amc^^e 
any  member  of  the  college  quatenus  vifitor.  2.  There  is  an  ex- 
prefe  power  given  to  the  oiflbop  to  proceed  to  the  deprivation  of 
the  redtor,  or  the  expulfion  of  a  fcholar ;  and  this  in  his  vifita- 
tion.  And  3.  The  quilifying  words  do  not  reftrain  it  to  be 
with  the  confent  of  the  four  fellows;  the  word  is  deprtvatio  as 
to  the  reftor,  and  expuljio  as  to  the  fcholar;  though  they  are  fy- 
nonymous  as  to  real  fenfe,  yet  by  this  ftatute  they  are  different- 
ly applied  :  Then  it  fays,  If  the  bijhop  do  proceed^  &c.  that  only 
relates  to  the  cafe  of  a  fcholar,  becaufe  the  word  there  ufed  is  /a-- 
puljioy  which  is  never  applied  but  to  the  amotion  of  a  fcholar; 
and  it  is  impoffible  to  relate  to  the  re6lor,  for  then  he  muft  con- 
fent to  his  own  deprivation,  for  his  particular  confent  is  mentioned 
and  required,  and  that  is  not  to  be  expected :  and  in  this  cafe,  the 
confent  of  the  fenior  fellows,  without  that  of  the  rector,  is  not  fuffi^ 
cient. 

But  then  the  fubfequent  words  are,  That  if  the  re^or  he  debrivzd 
by  the  bijhot^s  ctmanijfary^  with  the  confent  of  the  fenior  fellows  y  be  may 
appeal  to  fhe  bijhop  :  it  is  true  the  redtor  hath  that  liberty,  if  the  com- 
miflary  do  deprive  him ;  but  there  are  no  words  that  do  abridge  the 
bi  (hop's  own  power.  The  commiffary's  power  is  reftrained  by  thofe 
^^ords,  to  have  the  confenty  Sec.  but  the  bifliop's  gwn  power  hath  no 
fuch  qualification. 

It  is  objeded,  That  it  is  unreafonable  to  imagine  a  greater  pow- 
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er  in  the  vjfitorj  over  the  reSfoTy  than  over  the  fiholarsl  But  ibe 
queftion  is  not,  what  was  fit  and  rcafonable  for  the  founder  to  have 
done  ?  but  to  confider,  upon  pcru(al  of  the  ftatutes,-  what  he  hath 
done  ?  Suppofe  he  doth  give  fuch  an  abfolute  authority,  it  is  what 
he  had  over  the  thing  granted  \  he  might  have  rcfcrved  to  himfell 
a  power  of  revocation,  or  what  other  power  he  thought  fie  ;  and 
by  the  fame  rcafon  he  might  give  the  like  to  a  vifitor  of  his  ap- 
pointment ;  and  having  done  fo,  it  muft  be  fuppofed  that  he  had 
ibme  reafons  for  fo  doing.  The  reflor  hath  a  privil^e,  not  to 
te  deprived  without  the  benefit  of  appeal,  if  it  were  by  the  com- 
mifiary :  the  fcholars  have  no  appeal.  He  might  think  fit  to  truft 
the  re£tor  with  his  vifitor  the  biihop,  as  fuppofing  more  care  would 
be  taken  by  him  of  (he  head  of  the  college,  than  of  inferior  mem* 
bers. 

But  the  queftion  is  not,  what  reafon  induced  the  founder  to  make 
thofe  appointments  ?  he  was  mafler  of  his  own  charity,  and  might 
qualify  it  as  he  pleafcd ;  and  he  hath  given  it  under  this  qualitica- 
tion,  that  the  bifliop  is  made  vifitor,  and  might  deprive  the  rcdor, 
as  he  hath  done,  according  to  the  ftatutes  and  conftitutions  of  this 
college. 

Then  2.  The  fufficiency  of  the  caufe  of  this  deprivation  is  never 
to  be  called  in  queftion,  nor  any  inquiry  to  be  made  in  Wejimnfier-' 
hall  into  the  reafons'or  caufes  of  fuch  deprivation,  if  the  fentence  be 
given^by  him  that  is  the  proper  vifitor,  created  fo  by  the  founder,  or 
by  the  law. 

It  i^'as  urged,  that  there  arc  in  law  two  forts  of  corporations  ag-» 
gregate,  confifting  of  many  perfons ;  fuch  as  are  for  public  govern- 
ment, and  fuch  as  are  for  private  charity.  Thofe  that  are  for  pub- 
lic government  of  a  city,  town,  myftery,  or  the  like,  being  of  pub- 
lic concern  are  to  be  governed  according  to  the  laws  of  the  land, 
and  to  be  regulated  and  reformed  by  the  juftice  of  We^ndnfler^hcU\ 
tli  thefe  there  are  no  private  founders,  and  confequently  no  parti- 
cular vifitors :  there  are  no  patrons  of  thefe  5  they  only  fubfift  by 
virtue  of  the  king's  letters  patents,  or  cuftom  and  uiage,  which 
fuppofes  letters  patents,  and  are  fupported  and  ruled  by  the  methods 
of  law  :  therefore,  if  a  corporation  be  made  for  the  public  go- 
vernment of  a  town  or  city,  and  there  is  no  provifion  in  the  char- 
ter how  the  fucceilion  fliall  be,  the  law  fupplies  the  defed  of 
that  conftitution,  and  (ays  it  (hall  be  by  ele<S^ion,  as  mayor,  alder- 
'  men,  and  common  council-men,  and  the  like }  and  ^o  is  i  BjHk 
Ahridg.  513, 

But  private  and  particular  corporations  for  charity,  founded  and 
endowed  by  private  perfons,  are  fubjeft  to  the  particular  government 
of  thofe  who  ereft  them  ;  therefore,  if  there  be  no  vifitor  appointed; 
in  all  fuch  cafes  of  eleemofynary  corporations,  the  law  doth  appoint 
the  founder  and  his  heirs  to  be  vifitors :  they  are  patrons,  and  not 
to  be  guided  by  tiie  conunon  known  laws  and  rules  of  die  king- 
dom 4 
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dom  ;  but  fiich  corporations  are  as  to  their  own  affairs  to  be  go-       P«inr% 
verncd  by  the  particular  laws  and  conftitutions  afligned  them  by  the        b  J^'y, 
founder. 

Though  fome  have  faid,  that  the  qommon  law  doth  not   ap- 
point any  vifitation  or  vifitor  at  all,  yet  it  is  plain,  that  it  doth 
in  defcSt  of  a  particular  appointment ;  it  makes  the  founder  vili- 
tor;  and  it  is  not  at  his  pleafure  whether  there  (hall  be  a  vifitor  ^Mod.  ha^ 
or  not,  but  if  he  is  filent  during  His  life-time,  the  right  will  de-»  Nov  91. 
fcend    to   his  heirs,   and  fo  is   Teh.   and  Cro.  Jac.   where   it   is  *  ^"**-  *3o. 
admitted  on  all  hands,  that  the  founder  is  patron,  and  as  patron,  ^°  ^;  Xu 
is  vifitor,  '\i  no  particular  vifitor  be  afligned,  8  Edw*  7.  8.     8  Af^ 
Jixe^  29.  9  Hen.  6.  33.  Co,  Lit,  96.  fo  that  patronage  and  vifitation 
are   neceffary  confcquents,  one   upon  another  i    for  this  vifitato- 
rial  power  was  not  introduced  by  any  canons  or  conftitutions  ec- 
clcfiaftical,  it  is  an  appointment  of  the  law;  it  arifes  from  the 
property  which  the  founder  had  in  the  lands  afligned  to  fupport 
the  charity ;  and  as  he  is  the  author  of  the  charity,  the  law  gives 
him  and  his  heirs  a  vifitatorial  power,  /•  e.  an  authority  to  infpeft 
their  adions,  and  regulate  their  behaviour  as  he  pleafes;    for  it 
is  not  fit,  that  the  members  who  are  endowed,  and  who  have  the 
charity  beftowed  upon  them,  fhould  be  left  to  themfelves,  but  they  2  RolLAbr, 
ought  to  purfue  the  intent  and  defigns  of  him  that  beftowed  it  upon  ^3i« 
them. 

Where  the  poor  arc  not  incorporate,  /.  ^,  they  who  are  to  have 
the  charity,  but  truftees  are  appointed,  there  is  no  vifitatorial  power, 
becaufe  the  intereft  of  the  revenue  is  not  vefted  in  them  j  but  when 
they  ^o  are  to  enjoy  the  benefit  of  the  gift  are  incorporated,  there, 
to  prevent  all  perverting  of  the  charity,  thelaw  doth  not  efta- 
blifti  a  vifitatorial  power ;  and  it  being  a  creature  of  the  founders, 
it  is  reafonable  that  he  and  his  heirs  ihould  have  that  power,  unlefs  ^  Eq* Caret: So. 
it  were  devolved  eUewbere. 

It  was  further  argued,  that  in  our  old  books  "  deprived  by  patron,'* 
and  **  deprived  by  vifitor**  are  all  one,  for  this  authority  to  vifit  is 
a  benefit  that  naturally  fprings  out  of  the  foundation,  and  it  was  in 
his  power,  if  he  pleafed,  to  transfer  it  to  another,  and  where  he  hath 
iJone  fo,  the  other  will  have  the  lame  right  and  authority  as  the  foun^ 
der  had 

Thfete  is  no  manner  of  difference  between  an  hofpital  a«d  9 
college,  except  only  in  degree ;  an  hofpital  is  for  thofe  that  are 
poor  and  mean,  or  fick,  Wf.  a  college  is  for  another  fort  of  per- 
fons,  and  to  another  intent  5  the  former  is  to  maintain  and  fupport 
them ;  this  is  to  educate  them  in  learning,  who  have  not  otherwife 
wherewithal  to  do  it :  but  ftill  it  is  much  within  the  fame  reafon 
of  that  of  an  hofpital ;  and  if,  in  an  hofpital,  the  mafter  and  poor 
«rr  incorporated,  it  is  a  college  having  a  ggmmon  feal  to  adt  by, 
though  it   bear  not  that,  name,  becaufe  it  i»  of  an  mferior  de- 
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Pmm  irt      grce  ;  and  in  both  cafes  there  muft  be  a  vifitor,  as  both  arc  elecmo* 

A  vifitor  being  then  of  neceffitjr  created  by  the  law  (as  8  £^. 
3.  69,  70,  Every  hofpital  is  viutable ;  if  lay  by  the  patron ;  if 
^irttual  by  the  ordinary)  he  is  to  judge,  and  he  may  expel  y  and  as 
it  is  8  Jjjizej  29,  30.  he  may  deprive.  The  only  queftion  is,  if  he 
were  viiitor  at  this  time  ;  for  it  hath  been  ahd  muft  be  agreed  on  all 
handf,  that  quatenus  vifiior^  he  might  deprive.  If  he  be  a  vifitor  as 
ordinary,  there  lies  an  appeal  from  his  deprivation,  but  if  as  pa- 
tron,  there  is  none ;  and  then  that  deprivation,  whether  right  or  not, 
muft  ftand. 

As  to  the  objedion,  that  it  is  not  the  (entence  of  a  court,  and 
therefore  not  conclufive  5  it  is  not  material  whether  it  be  a  court  or 
not,  but  the  queftion  is,  if  he  had  jurifdi£lion  and  conu&nce  of  the 
peribn  and  thing  *,  and  if  he  had,  then  his  fentence  holds :  and  ^ere 
the  founder  hath  not  thought  fit  to  dired^  an  appeal,  no  appeal  lies,  nay 
-  Term  Rep.  not  to  thc  common  law  courts  ;  the  founder  having  put  all  under  the 
'Sf^*  judgment  of  the  vifitor,  it  muft  continue  (b ;  he  might  have  ordered 

it,  that  the  reftor  fliould  continue  only  during  the  pleafure  of  the 
vifitor,  but  now  he  hath  left  it  to  his  wiidom  according  to  the  fta- 
tutcs. 

^  Atk.  66a.  He  is  aMudge  not  only  in  particular  by  appointment,  but  as  he  1^ 

'  Vcz.  78.  conftiuitccl  a  vifitor  in  general;  then  in  pleading  of  a. fentence  of 
1    c«.  327.       deprivation,  there  is  no  neceffity  of  fliewing  the  caufe,  the  caufc  is 

hot  traverfable  even  in  a  vifitation,  fo  is  Rajlall^  i.    11  Hen.  7.  27. 

*7  Rep^  Kenne*s  cafe.  9  Edw,  4.  24. 

Suppofe  this  reftory  had  been  a  fole  corporation,  and  not  part  of 
a  corporation  aggregate,  as  it  is,  confifting  of  re£tor  and  fchoUrs, 
and  Dr.  Bury  had  brought  an  alHze,  and  this  deprivation  had  been 
pleaded,  it  had  been  good  to  have  faid  that  the  vijitor  certis  de  cauR% 
ipfum  adlnde  mvuentibus^  had  deprived  him  :  every  thing  that  is  tra- 
verfable muft  be  cxpreflcd  with  certainty,  but  the  caufe  need  not  be 
JTo  in  this  cafe. 

Now  it  is  ftrange,  that  pleading  a  fentence  without  a  caufe,  ihould 
be  good,  and  the  finding  of  a  fentence  in  like  manner  in  a  fpecial 
verdid  fliould  not  be  good :  if  in  pleading  it  be  not  traveriable, 
it  is  the  ftrongeft  argument,  that  the  caufe  is  not  to  be  enquired 
into ;  the  having  no  appeal  doth  not  leflen  the  validi^  of  the  fen- 
tence, it  doth  only  (hew  the  rector's  place,  not  to  be  k>  certain  and 
durable,  as  in  other  cafes  they  are,  where  appeals  are  allowed. 

Thc  cafe  of  Cauiryy  in  the  high  commiffion  court,  is  as  ftrong; 
a  fentence  of  deprviation,  no  appeal,  and  thc  fentence  found  and 
jio  caufe  (hewn,  yet  held  good.  It  is  no  anfwer  to  fay,  that  that 
was  by  the  ecclehaftical  law;  how  is  it  thc  ccclefiaftical  law,  thit 
a  man  (hall  be  concluded  by  one  fentence  without  appeal ;  oo,  it  was, 
becaufe  it  was  by  a  court  mat  had  jurifdidlion  \  and  the  fentence  was 

not 
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not  the  weaker,  or  the  caufe  of  it  more  inquirable,  becaufe  there  is       Pmiliu 


no  appeal. 
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It  was  by  the  ecclefiaftical  conftitution,  that  the  commiffionerf*  ^  j^^jj  ^^ 
had  that  power,  but  that  was  eftablilhjii  by  the  law  of  the  land,  and  230.   *    ^^ 
io   is  the  vifitatoriai  power,  the  one  authority  is  as  much  derived 
from  the  law  as  the  other. 

In  the  cafe  of  Bird  v.  Smithy  Moore  781.  deprivation  for  notcon^ 
forining  to  the  canons,  was  held  good  in  like  manner. 

As  to  the  cafe  of  Coueney  in  Dyer  209.  and  that  in  Bagges'% 
caf.'y  1 1  Co.  99,  they  arc  the  fame,  as  to  this  matter,  though  in 
two  books  \  an  affize  becaufe  no  appeal :  He  quotes  books  ^r  it, 
but  upon  a  perufal  they  will  not  warrant  the  diftin£tion  i  for  the 
party  is  as  much  concluded  in  the  one  cafe  as  in  the  other :  it  is 
reafonable  to  fufpeft  that  cafe  not  to  be  law,  becaufe  that  is  im- 
practicable, which  it  is  brought  to  prove.  The  head  of  a  college 
cannot  maintain  an  affize  for  his  office  of  headfhip :  he  hath  not 
fuch  an  eftate  as  will  maintain  that  writ,  therefore  to  give  t^at  in- 
ftance  againfl  us,  is  hard  j  the  reSor  hath  no  fuch  fole  feifin ;  the 
whole  body  of  the  college  have  an  intereft  therein  ;  he  hath  no  title 
to  the  money  in  his  own  right,  till  by  confent  they  are  diibribut?d ; 
and  after  fuch  diflribution,  it  is  not  the  reftor's  money,  but  Dr. 
Bury's  i  he  is  the  only  vifible  head  of  the  body  in  deed,  but  has  no 
fingle  right. 

In  AppUforJfi  cafcy  the  like  argument  was  drawn  from  this  cafe  i  Mod.  81. 
for  a  mandamm^  and  infifled  that  he  might  have  an  ajftze^  but 
faid  by  the  Lord  Hale,  that  that  was  impoffible ;  and  in  truth, 
there  is  no  difference  between  this  cafe  and  that  of  a  mandamus y 
there  was  a  return  that  he  was  removed,  pro  crimine  enormia  and 
appealed  to  the  bifhop  of  JVinton^  who  confirmed  the  amotion, 
and  the  particular  caufe  was  not  at  all  returned,  and  held  good ; 
becaufe  there  was  a  local  vifitor,  who  had  given  a  fentence,  and  all 
parties  were  concluded  by  it,  the  fame  being  donfe  by  the  power  of 
that  government,  which  the  founder  had  thought  fit  to  put  them 
under* 

Now  It  was  argued  from  hence,  that  this  was  an  cxprefs  cafe, 
if  the  caufe  of  the  deprivation  be  examinable  in  the  courts  of  com- 
mon law,  why  not  upon  a  mandamus  as  well  as  in  an  ejeftmcnt. 
Lord  Hale  in  that  cafe  of  Applefordy  took  it  for  clear  law,  that  the 
fentence  was  as  binding  7^  a  judgment  in  an  ajftze :  he  is  made  a  tof^Rc"*' 
judge,  and  his  perfon  particularly  defigned  by  ihe  founder,  but  he  25.52.71.81'. 
hath  his  authority  from  the  law ;  and  Imce  the  founder  hath  tnifled  »  Wiif.  26». 
the  matter  to  his  difcretion,  it  is  not  to  bo  fufpcdtcd  that  he  hath 
done,  or  will  do  otl^rwife  Uian  right. 

Then  in  the  next  plade  it  was  argued,  that  there  doth  not  ap- 
pear aiiy  ii>juftlce  in  the  fentenoc,  and  conicquently  it  ought  to  bj 
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prefumed  juft ;  credence  is  to  be  given  to  a  perfon  that  cxcrcifes 
judicial  power,  if  he  keep  within  his  jurifdit^ion.  The  lavr  hatk 
refpe<9  not  only  to  courts  of  record,  and  judicial  proceedings  in 
tiiem ;  but  even  to  all  other  proceedings,  where  the  perfen  that  gives 
his  judgment  or  fentence,  hath  a  judicial  authority;  and  here  is  no 
fault  found  in  the  fentence ;  the  jury  have  not  (o  much  as  fouz.d 
the  matter  and  ground  of  it  to  be  untrue  in  fad,  or  infufficient  in. 
law. 
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Then  it  was  urged,  that  the  caufe  of  deprivation  here  was  juft,  k 
being  for  contumacy.  If  the  bi(hop  had  power  to  vifit  in  Juru^  as 
he  had,  and  was  hindered  by  their  {hutting  the  doors,  whereupon  he 
went  away  without  doing  any  thing,  and  came  again  in  Juhfy  when 
he  held  his  vifitation,  and  they  behaved  themfclves  contumaciouflj, 
and  rcfufed  to  fubmit  to  his  authority;  this  was  contra  'officii  pa 
dihitum :  it  is  reafonable  that  both  head  and  members  (hould  fub- 
mit to  the  vifitor ;  contumacy  is  a  good  caufe  of  deprivation  ;  and 
upon  good  feafon,  becaufe  it  hinders  an  inquiry  into  all  other  caufes : 
it  was  held  fo  in  the  cafe  of  Bird  v.  Smithy  and  in  A/len  v.  ^irfi* ; 
quia  fuit  refra£farius :  now  though  contumacy  be  not  one  of 
the  caufes  mentioned  in  the  ftatutes,  yet  it  was  certainly  contrary 
to  their  duty ;  turning  their  backs  upon  the  vLfitor ;  not  appearing 
upon  fummons ;  refufing  to  be  examined,  was  an  offence,  and  con- 
trary to  what  the  ftatutes  require  He  is  to  infpeft  the  flate  of  the 
college,  and  each  member's  particular  behaviour;  and  nav(r  when 
the  vifitor  comes  to  make  fuch  an  inquifition,  and  the  head  or  tb: 
members  withdraw  themfelves,  and  will  not  appear  to  be  examined, 
if  this  be  not  a  good  caufe  of  deprivation,  nothing  can  be,  for  that 
nothing  elfe  can  ever  be  inquired  into. 

As  for  that  ftatute  which  refers  to  the  caufes  for  which  a  rcdor 
may  be  deprived,  it  doth  not  relate  to  a  deprivation  in  a  viiita^ 
tion;  but  ihews  the  manner,  how  the  college  is  to  proceed,  if 
he  be  guilty  of  fuch  oiFenccs ;  they  may  complain  at  any  tiooe  to 
the  vifitor,  if  he  waftes  die  revenues,  or  behave  himfelf  icanda- 
loufly,  and  upon  requeft  will  not  refign,  and  they  may  article 
againft  him  out  of  a  vifitation ;  but  when  he  comes  to  execute  his 
power  in  his  quinquennial  vifitation,  he  is  not  confined  to  pro- 
ceed only  upon  the  information  of  the  fellows,  but  is  to  Inquire 
into  all  the  affairs  of  the  college,  and  may  proceed  to  deprivation  as 
he  fees  caufe.  Now  contumacy  is  a  caufe  of  a  forfeiture  of  his 
office,  which  is  fubjed  to  the  power  of  the  vifitor  by  the  original 
rules  of  the  foundation ;  and  to  evade  or  contumaciouffy  to  refute  or 
deny  a  fubmiffion  to  that  power,  is  an  offence  againft  the  duty  of 
his  place,  and  confequently  a  juft  caufe  of  deprivation ;  fb  that  upon 
the  whole  matter,  it  was  inferred  and  urged,  that  the  biihop  hath  a 
vifitatorial  power  vefted  in  him  to  deprive  the  redor  without  con- 
fent  of  the  four  fenior  fellows.  And  2.  that  the  iuftice  of  die  fen* 
tence  is  not  examinable  in  tVe/bntnJier-halL  And  3.  that  if  it  were, 
and  the  caufe  neceffary  to  be  ihewn,  here  was  a  good  one.  an  affront* 
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ing  the  very  power  of  vifiting,  and  fctting  up  for  independency,       P/uixf* 
contrary  to  the  will  of  the  founder ;  and  therefore  it  was  prayed  that        Bwrt. 
the  judgment  ihould  be  revcrfed. 

It  was  argued  on  the  other  Jidij  by  the  counfel  with  the  judg- 
ment. That  this  fentence  was  void ;  that  it  was  a  meer  nuHity  j 
that  this  proceeding  had  no  authority  to  warrant  it ;  and  that  it 
being  done  without  authority,  it  is  as  if  done  by  a  mere  ftranger,  and 
-whether  it  be  fuch  an  a£^,  or  not)  is  examinable  at  law ;  for  that  the 
power  of  a  vifttor  muft  be  confidered  as  a  mere  authority  or  a  truft,  »  ^^*^  ^^u    , 
and  it  is  one,  or  rather  both,  ani  then  either  way  it  is  examinable ; 
ioT  every  authority  or  truft  haih,  or  ought  to  have,  fbme  foundation 
to  warrant  it;  and  if  that  foundation  which  warrants  it,  hath  limited  6  Cony, Dig. 
any  rules  or  directions,  by  which  it  is  to  be  executed,  then  thofe  di-  **  Viiiuw"  (D.) 
rections  ought  to  be  purfued ;  and  if  they  are  not,  it  is  no  execution 
of  the  authority  given,  or  truft  repofed  ;  and  if  not,  it  is  a  void  aft, 
a  mere  nuljity,  and  confequently  it  is  that  of  which  every  man  may 
take  notice  and  advantage. 

Then  it  was  iaid.  That  it  muft  be  agreed  that  of  a  void  thing  all  Cowp,37f. 
perfons  may  take  *advantage,  and  conteft  it  in  a  collateral  adtion, 
and  that  although  it  have  the  form  and  femblancc  of  a  judicial  pro- 
ceeding:   and  for    this   was   cited    the    cafe  of    the   Marjhcilfeay 
10  Cb.  76.  as  a  full  authority;  the  refolution  was,  That  when  a 
court  hath  no  jurifdidion  of  a  caufc,  there  all  the  proceeding  is 
£oram  nonjudicey  and  anions  lie  againft  any  perfon  pretending  to  do 
an  a£i  by  colour  of  fuch  precept  or  procefs,  without  any  regard  to 
its  being  a  precept  or  procefs;  and  therefore  the  rule,  quijujfuju^ 
diets  aiiquid  feceritj  non  vldetur  dolo  malo  fecijfe^  quia  par  ere  necejfe 
e/iy  will  not  hold,  wjiere  there  is  nojudexy  for  it  is  not  of  neceility 
to  obey  him  who  is  not  judge  of  the  caufe ;  and  therefore  the  rule  on 
the  other  fide  is  tru^'i  judicium  a  mn  fuo  judice  datum^  nullius  ejl  mo- 
menti\  and  fo  was  it  held  in  the  cafe  oi  Bowfer  v.  Collins^  22  Edw, 
4.  33.  per  PiGOT,  and  19  Edw,  4.  8-     And  therefore  if  the  court 
of  Common  Pleas  held  pica  of  an  appeal  of  felony,  it  is  all  void ; 
but  it  muft'  be  owned,  that  the  mere  erroneous  procedure  of  a 
court  which  hath  4  general  jurifdiaion  of  the  fubjed  matter  is  not 
examinable  in  a  collateral  a<9ion,  whether  upon  true  grounds,  or 
not ;  and  yet  if  it  be  a  limited  jurifdidtion,  and  thofe  limits  are  not 
obferved,  even  that  is  coram  non  judice ;  and  holds  with  refpcd^  to 
courts   held  by  authority  of  law,   which  are  much  ftrongcr  than 
the    cafes   of  power    created  or   given   by  a  private  perfcn.     A 
iherifF  is  bound  by  law   to  hold  his   turn  within  a  month  after 
Alichaebnasj  and  he  holds  it  after  the  month,  and  takes  a  prcfent- 
ment  at  that  time,  if  that  be  removed  into  the  King^s  Bench^  the 
party  £hall  not  anfwer  it,  but  be  difcharged,  bccaufc  the  prefent- 
ment    was  void,  et  coram  non  judice ;  for  that  the  flieriff"  at  that 
time  had  no  authority;  and  yet  in  that  cafe  his  authority  and  jurif^    • 
dicli#n.  e^ttended  to  the  perfon  and  thing  :.  the  fame  law  for  a  lect, 
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Pkili^s       unlefs  cuitom  warrants  the  contrary,  and  then  that  cuftom  muil  be 
b7»  u        purfued. 

The  commiffioncrs  of  fcwers  have  a  limited  authority ;  and  if 
the  number  of  perfons,  or  other  requifites  mentioned  in  their  com- 
miflion,  be  not  purfued,  what  they  do  which  exceeds  it  is  void ; 
and  yet  they  have  a  kind  of  legiflative  authority ;  fo  is  it  in  Sir 
Henry  Afiid/nay*s  cafe^  Cro,  Jac.  336.  and  there  they  had  an  autho- 
rity both  of  thing  and  perlon,  but  did  not  obferve  the  rules  pre- 
fcribed  in  the  gift  of  that  authority,  according  to  the  23  //*•«.  8. 
cap.  5.  and  no  reafon  could,  or  can  be  given  for  that  refolulion, 
but  that  it  was  a  particular  limited  authority :  and  then,  to  apply 
this  to  the  prefent  cafe,  the  fentence  in  queftion  can  no  more  ag- 
grieve tlie  defendant,  dian  an  order  pronounced  or  made  by  a  »5jg 
Judexj  if  it  be  not  agreeable  to  the  power  given  by  the  ftatutes  ;  and 
this  appears  further  from  Davis* s  Rep,  46.  where  the  fame  diftindion 
is  allowed. 

Nay,  in  fome  cafes,  the  award  of  a  wron^  procefs  is  void;  as  if 
by  a  fteward  of  a  manor  court,  that  a  captas  (hould  iflTue,  where 
the  fame  doth  not  lie,  but  only  an  attachment,  Turuille  and  T/>- 
/^r's  cafe.  Latch.  223.  A  court  of  pypowders  hath  jurifdi6Mon  of 
an  adlion  of  the  cafe;  yet  if  it  hold  plea  of  cafe  for  flander,  it  is  dl 
void,  though  the  words  were  fpoken  within  the  boundaries  of  the 
fair,  becaufe  the  jurifdidlion  is  limited  ;  fo  that  if  the  thing,  the  tirnc, 
the  perfon,  or  the  procefs,  be  not  regarded  according  to  the  autho- 
rity given,  it  is  all  void,  and  an  advantage  may  be  taken  of  it  by  ar.v 
body,  where  the  plaintiff  claims  or  md^es  his  demand  by  colour  c: 
fuch  aft. 

•^My*'r'*'^^*       ''  ^^^  further  argued,  That  the  reafon  given  in  diat  cafe  of 
2  ^cv?2i.  Laich^  is,  becaufe  the  cuftom  which  gave  him  his  authority^  gave 

1  Mod.'86. 500.  him  notice  that  fuch  procefs  did  not  lie  5  and  if  any  man  hath  hv 
lEq.Abr.iii.  our  law  any  cftatc,  right,  or  privilege,  by  any  particular  means,  be 
v.'Fulgcriwr"  ^^  bound  to  take  notice  of  all  the  conditions  and  qualifications  a:i- 
3Mod.  2S.  nexed  thereto :  and  the  reafon  isjuft,  becaufe  the  fame  means  bv 
a  Show.  315.  which  he  had  notice  of  the  benefit,  gives  him  notice  of  the  rcftric- 
Swt:  if  Taylor,  ^^^^  limitation  and  penalty,  and  fo  was  it  held  in  the  cafe  of  Fry  r. 

2  Brown'f  Chan.  Porter,  (a) 

'  Care$y43i.  and 
€om}n*s  Rep.  74.8.    Ambler  a56.    x  Brown>  C.  C.  303. 

By  our  law  no  benefit  can  accrue  to  a  man  by  a  judgment  girtn 
on  a  thing  arifing  extra  potejiatcm  curia^  in  cafe  of  a  particular  a^^i 
limitedjurifdicSion;  as  in  the  cafe  of  Kin^Jlon  upcn  Hull^  Marc^  ^. 
which  held  plea  of  debt  upon  a  bond  made  extra  jur\  Is'c,  an  J  1 
judgment,  and  capias  executed,  and  an  efcapc ;  and  held  that  no  ac^i.  a 
lay  for  the  efcape,  becaufe  all  was  void,  and  coram  7zon  judice  :  in 
the  fame  book,  March.  117,  118.  Dye  and  Olive* s  cafe,  in  fjJiV 
imprifonment,  plea  that  he  was  ferjcant  at  mace  belonging  to  ^ 
court  of  rc<;ord,  and  tliat  a  warrant  was  direded  to  him  to  arreft  t-r: 
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plaintiff  pro  quodam  conUmptUy  and  held   not  good,  becaiife  not       Philips 
fhewn,  in  what  action,  and  how  within  the  jiirifdiftion  i  and  if  not        3  ^' 
ivithin  it,  it  was  coram  nonjudlce^  and  void,  [a) 

{s)  See  the  cafe 

Then  it  was  argued,  that  this  was  a  limited  qualified  power ;  ©''Trevor  v. 
that  the  vifitor  was  a  creature  of  the  founder ;  and  if  it  had  been  ^^^*  ^*'*^' 
the  heir  of  the  founder,  he  had  been  as  much  bound  and  reftrain-  ^ 

ed   by  the  ftatutes,  as  a  ftranger :  and  though  the  law  (hould  be 
agreed  to  be,  as  is  pretended,  that  it  appoints  a  vifitor,  yet  ftill 
(whether  he  be  the  heir  or  nominee  of  the  founder)  he  is  an  officer*  ^  Mod.  41a. 
only  within  the  limits  and  rules  of  the  foundation,  and  the  ftatutes  3  Atk.  662. 
inade  thereupon :  as  he  hath  a  vifitatorial  power  only  over  this  '  ^"^y  7^* 
college,  fo  he  hath  it  only  after  the  manner  in  which  it  is  given  to 
him.' 

If  the  founder  had  made  no  particular  vifitor,  but  yet  had  ap-» 
pointed  that  the  fame  (hould  be  vifitable  at  fuch  a  time,  and  in  fuch 
a  form,  he  himfelf  had  been  bound  by  thefc  ruLsi  and  if  he  would 
have  been  fo  confined,  with  much  more,  or  at  l^aft  with  the  fame 
reafon,  ought  his  nominee  j  for  cujus  eft  dare^  ejus  eft  difponere ;  and 
every  argument  which  hath  been  urged- for  the  rector's  being  fubjcdl 
to  the  rules  of  the  foundation,  may  likevvife  be  applied  to  that  of  the 
vifitor :  he  that  made  the  vifitor,  may  reftrain,  fliape,  and  modify  the 
power  which  he  gives  him :  he  might  have  made  him  vifitor  only 
once  in  his  life,  or  only  upon  requeit,  and  have  left  all  other  jurif- 
di&ion  to  the  re£lor  and  fellows. 

But  further,  here  he  is  found  to  be  vifitor  ovAy  feciindumformam  ,  Vcrey46j, 
Jlatuf  et  vigQrtJiatut\  and  to  execute  thofe  ftatutes  5  and  that  which 
makes  him  a  vifitor,  makes  him  fuch  thus  and  thus  qualified,  and  no 
otherwife :  whatfoever  power  or  authority  the  name  or  office  of  a 
vifitor  may  import  ex  vi  termini^  no  man  can  fay  but  this  vifitor 
is  controuled  by  the  ftatutes,  which  make  him  fo ;  now  had  theref 
been  no  ftatutes,  he  had  never  been  vifitor;  then  thcfe  ftatutes 
making  him  a  vifitor,  upon  paiticular  terms  and  conditions,  times 
and  occafions,  extra  thcfe  terms  and  conditions  he  is  no  vifitor  at 
;ill ;  this  fcems  plain  and  natural :  fo  that  if  he  exceeds  the  bounds 
prefcribed  to  him  as  vifitor,  he  doth  not  ait  as  vifitor;  for  all 
powers,  authorities,  and  jurifdiSions,  efpecially  fuch  as  are  created 
by  private  perfons,  muft  be  executed  according  to  the  exprefs  inffi- 
tution,  or  plain  meaning  of  the  party  that  created  them,  and  according 
to  the  circumftanccs,  with  which  he  hath  circumfcribed  them  :  fo  is 
the  rule  in  Berwick's  ca/e,  5  Co.  94.  and  Co.  Lit.  1 13.  and  258. 
An  executor  is  an  officer  or  perfon  intrufted,  which  is  taken  no-t  » 

tice  of  by  the  law,  yet  in  his  creation  he  may  be  limited  quoad  the 
cftate  in  one  country,  or  quoad  one  particular,  and  he  cannot  in-i 
termcddle  juiy  further;  but  adminiftratjon  fliaU  be  granted  as  to  th(j 
reft, 

Then  it  is  obfervable,  that  th'is  ftatute  vifitor  Is  not  a  court  of  re-, 
pord,  nor  any  court  at  all,  but  rather  like  an  arbitirator  under  cer- 

A  a  4-  ^^^ 


360  Trinity  Term,  4  William  and  Mary,  in  B.  R* 

pRf  LIPS      tain  dire£Hons,  he  can  neither  meddle  at  another  time,  or  with  otbcr 
BuitT.        matters,  or  in  other  manner,  than  what  is  prefcribed.     But  admit- 
ting it  a  fort  of  judicature,  here  is  no  appeal  or  writ  of.  error,  or 
See  Dr.  Wi].      prohibition  or  mandamus  lies ;  nay,  the  vifitor  himfelf  cannot  relieve 
ker's  care»  againft  his  own  fentence,  or  reftore  the  party  deprived  the  next  day ; 

.  H.  112.  but  the  place  being  vacant,  a  right  of  ele£Uon  accrues  to  the  fellows ; 
it  is  therefore  unreafonable  to  luppofe  him  not  reftrained,  or  that  his 
a£ts,  if  exceeding  the  limits  and  rules  fet  him,  (hall  be  coodtifive 
and  binding. 

This  is  like  a  lay-hofpital,  it  is  not  a  religious  body,  though  ibme 
call  it  mixt;  and  in  cafe  of  temporal  lay  offices,  there  muft  be  ibme 
•  remedy  at  law,  as  iS  13  Rep.  70.  fo  is  Dyer  209.  and  3  InA.  340. 
Where  no  appeal  is  allowed,  another  examination  muft  be  admitted; 
and  thus  feems  the  8  >^z^,  pL  29.  though  it  hath  been  quoted  on 
the  other  fide  j  if  the  warden  of  an  hofpit^  be  irregularly  deprived, 
'  he  (hall  have  his  remedy  at  law ;  and  13  v^z^,  2.  to  the  (ame  ef- 
feft:  Bagges*s  cafe^  ii  Rep.  repeats  the  fame  cafe,  which  (hews 
Cci^s  opinion  to  concur  with  it ;  and  though  an  affize  doth  not 
properly  lie,  yet  the  meaning  is,  he  (hall  have  relief,  /.  e,  fuch  fuit 
at  law  as  is  proper  to  his  cafe :  the  fame  diftin^on  is  allowed  in 
Dr.  Sutton*s  cafe.  Latch.  229.  And  that  a  remedy  is  given  by  the 
law  in  (his  cafe  of  a  temporal  property,  feems  to  be  plainly  affirmed 
in  the  ftatute  of  24  Htn.  8.  cap.  12.  And  further,  though  RriBiy 
and  properly  it  were  not  of  common  law  conulance,  yet  it  falling 
incidentally  to  be  a  queftion  upon  trial  of  a  title,  the  court  before 
whom  that  fuit  depends,  muft  examine  that  incident ;  as  in  cafe 
of  an  ifTue,  lawfully  joined  in  marriage  or  not,  the  trial  fliall 
be  by  certificate  of  the  ordinary ;  but  if  it  be  a  queftion  upon  the 
trial  of  a  title  to  land,  the  matter  fhall  be  tried  and  judged  without 
certificate. 

The  wifdoin  of  our  law  hath  been  fuch,  as  very  rarely  to  trufl 
any  of  the  courts  of  iuftice  with  the  final  determination  of  mat- 
ters of  law  in  the  nrft  infbnce;  and  it  would  be  ftrange  that 
this  cafe  of  a  vifitor  fhould  ftand  fmgle  by  itfelf.  Befides  to  pre- 
vent a  failure  of  juftice,  the  law  doth  of^  neceffity  admit  of  ftvc- 
ral  other  provifions  and  methods  of  examination  or  trial,  than 
v^at  the  fubjedt  matter  or  perfon  would  properly  in  their  own  na- 
ture require,  efpecially  in  point  of  lemedy  and  relief,  as  appears  in 
Dormer's  cafty  5  Rep.  40.  and  i  Inft.  54.  2  Reirs  Abridg.  587. 
fiow  here  is  no  other  remedy,  nor  other  way  of  trial,  for  depri- 
vation is  not  triable  by  certificate,  but  only  in  cafe  of  an  ecclefiafti- 
cal  perfon. 

As  to  the  objefiibn  from  Appleforfs  cafe^  Sid.  71.  Aere  that 
writ  was  fully  anfwered,  and  they  could 'not  examine  into  th« 
truth  and  falffty  of  that  anfwer^  but  muft  leave  the  party  to  his 
a^onj  and  it  dpth  not  thence  follow,  that  in  an  a£Uon  there  is 
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BO  remedy:  but  the  ftrongeft  objedion  is,  that  !n  pleading  a  de-       PaiLirt 
privation,  you  need  not  (hew  the  caufe,  suid  it  muft  be  taken  for        ^  ^ 
juft  and  good,  as  Afeor^  781.     Jones  $g$.     Moore  22S.     2  Roll's  *"* 

jfbridg,  219.  9  Edw,  4.  25.  that  need  only  (hew  by  whom :  all 
thefe  ftand  upon  the  fame  foundation,  they  were  by  authority  eccle- 
fiaftical,  and  muft  itand  till  repealed;  aiKi  even  thoie  cafes  of  the 
high  commiffion  court,  they  were  by  the  courfe  of  the  ecdeflaftical 
Iftw,  which  was  faved  to  them  by  the  provifo,  in  i  Eliz,  and  there- 
fore (hall  be  intended  fo,  till  the  contrary  appear :  and  even  there 
it  Avas,  dcblto  modo  privatus^  which  implies,  all  due  requiiit^^ 
but  here  the  whole  is  difclofed,  upon  a  fpecial  verdidli  it  is  not 
found  here,  that  he  was  duly  deprived ;  but  that  he  was  deprived 
after  fuch  a  manner,  which  if  it  appears  to  have  been  without  au- 
thority, muft  be  null:  as  to  Ley's  opinion  in  Davis  47.  that  a  fen- 
tence  of  deprivation  in  cafe  of  a  donative  by  an  ordinary,  was  effec- 
tual in  law,  till  reverfed ;  that  is  not  law,  for  it  was  all  coram  non 
judice^  Bro.  Pramunire  21.  Nat.  Br.  42.  the  ordinary  cannot  vifit  a 
benefice  donative. 

Then  they  objeft,  that  this  is  an  eleemofinary  intereff,  and  the  rec- 
tor took  it  under  thofe  terms  of  lubjeftion  to  fuch  a  vifitor,'but  that 
is  the  queftion,  what  thofe  tenns  are,  and  the  confequences  of  fuch 
an  opinion  may  be  dangerous  to  the  univcrfities,  thofe  nurferies  of 
learning  and  good  manners,  it  is  to  make  them  too  precarious  and 
dependent  -upon  will.  , 

And  as  to  the  pretence  that  the  land  was  the  founder's,  and  he 
might  difpofe  of  it  at  pleafure,  it  was  anfwered,  that  before  the 
gift,  the  lands  and  the  profits  and  the  ownerfhip  were  all  fubje£t  to 
the  common  law,  and  the  owner  could  not  give  fuch  a  power  as  is 
pretended,  no  more  than  he  could  oblige  all  differences  about  his 
eftate  to  be  finally  determined  by  a  particular  perfon,  and  his  heirs 
or  fucceflbrs  :  no  abfolute  power  can  be  fixed  in  this  nation  by  cuf- 
tom,  but  rather  than  the  fame  (hall  be  allowed,  the  cuftom  ihall  be 
void;  Co.  Liu  14.  DtfviJ.  ^2.  2  RoWs  Ahridg.  265.  Copyholds 
were  anciently  at  mere  will  and  pleafure,  but  the  lord  is  now  obliged 
to,  and  by  certain  rules :  by  our  law  the  power  of  parents  over 
children  is  qualified  and  reftrained ;  it  is  no  argument  to  fay  that 
the  vifitor  comes  in  hco  or  vice  fundatoris^  for  the  alienation  and  the 
ftatutes  did  oblige  even  himfelf :  and  though  perhaps  if  no  flatutcs 
had  been  made,  his  vifitatorial  power  had  been  much  larger,  yet 
fmce  it  is  limited  to  once  in  five  years,  and  his  a£ls  to  be  witn  others 
confent,  it  is  as  much  as  if  he  had  given  the  college  a  privilege  of 
exemption  bv  words'  exprefs,  from  any  vifitation,  at  all  other  times, 
and  in  all  otner  manners,  than  thofe  which  are  mentioned:  then  was 
cited  the  cafe  of  Terry  v.  Huntington^  before  Sir  Matthew  Hale,  i„  theExche- 
trover  for  goods,  feized  by  warrant  of  the  commifiioners  of  excife,  the  juer,  Trinity 
queftion  was,  when  they  adjudged  low  wines  to  be  ftrong  wines  T«"j»>»oCar. 
pcrfcfily  made,  upon  12  Car.  2.  c.  23.  whether  it  might  be  drawn  in  **    ^  '  ^^^ 

queftion 
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PHiLxfi       queftion  again  by  an  aftion  in  JVeftminfigr-halL,  and  held  it  migh^ 
•y-  though  they  were  judges,  and  though  the  ftatute  gave  an  appeal ; 

^^*^'  and  the  reafons  given  there  fcem  to  reach  this  cafe,  becade  they 
had  a  ftinted  limited  jurifdid^ion,  and  that  implies  a  negative, 
v/z.  that  they  (hall  not  proceed  at  all  in  any  other  cafes  5  and 
that  fpecial  jurifdidHons  might  be  and  frequently  were  circum- 
fcribed,  I.  with  refpeft  to  place,  as  a  leet  or  a  coqxxatioa 
court;  2.  with  refpeft  to  perfons,  as  in  the  cafe  of  the  Marjbalfut\ 
3.  with  rcfpeft  to  the  fubjedl  matter  of  their  jurifiiidion  :  and 
if  judgment  be  given  in  another  place,  or  upon  other  perfons,  or 
about  other  matters,  that  all  was  void  and  coram  mnjudice ;  and 
though  it  was  objedted,  that  ftrong  wines  were  within  tiicir  ju- 
rifdiaion,  and  that  it  was  only  a  miftake  in  their  judgment ;  yet 
it  appearing  upon  the  fpecial  verdiS,  that  they  were  low 'wines, 
the  adlion  was  held  maintainable ;  this  is  fo  plain,  it  needs  no  ap- 
plication. 

Then  it  was  argued,  that  this  fentence  was  void,  i.  becaufe  thffc 
was  no  authority  to  vifit  at  this  time,  there  having  been  a  vifitation 
by  the  commiffary  within  five  years  before;  that  no  words  in  the 
ilatute  make  him  a  vifitor  generally,  but  otiy  fecundumjiat*^  i.  c. 
upon  requeft,  or  without  requeft,  a  quinquennia  in  quinquennium^ 
femel^  now  here  is  no  requeft  found }  then  the  aft  of  Dr.  Maf- 
ters  as  commiffary  is  an  exercife  of  the  vifitor*s  office ;  Cobalts 
appeal  was  to  the  bifhop  as  vifitor ;  femel  implies  a  negati(»i 
of  having  it  more  frequent :  according  to  grammar,  it  fignifies  once 
and  not  oftener  or,  once  for  all :  iS  femel  comes  alone,  without 
any  other  particle,  then  it  is  but  once,  and  if  with  another,  as 
ne  femelt  it  is  not  once,  or  never :  and  the  liceat  femel  can  have 
no  other  conftrudtion ;  it  cannot  mean  once  at  the  leaft,  as  ws 
argued  below,  efpecially  as  oppofed  to  requeft :  and  no  argument 
can  be  djrawn  from  the  neceffity  of  frequent  vifitations,  for  that 
evils  are  not  to  be  prcfumed;  and  over  inferior  members,  there 
is  a  power  in  the  reftor  and  four  feniors :  now  Dr.  Mafters  was 
not  requefted  by  the  college,  nay,  they  proteft  againtt  it  in  fome  de- 
gree, /.  e,  fo  far  as  relates  to  Gilmer's  reftitution ;  the  oath  of  a 
fcholar  being  againft  appeals :  and  the  oatlis  and  the  contents  of 
them  are  to  be  deemed  part  of  their  conftitution  \  but  fuppofing 
that  bufmefs  might  be  examined  as  a  thing  proper  for  confide- 
ration,  when  an  inquiry  is  made  into  the  ftate  of  the  college; 
and  the  admiffion,  continuance,  and  removal  of  the  members  is 
certainly  one  article  of  fuch  inquiry,  yet  that  muft  be  done  in  vifi- 
tation, and  as  vifitor,  for  there  is  no  other  power  found  in  the  ver- 
dict but  that. 

2.  Admitting  that  no  aftion  of  Dr.  Majlers  to  be  vifitation, 
yet  this  fentence  is  void,  becaufe  it  held  above  three  days,  and  the 
ftatutcs  fay,  after  three  days  it  fhall  be  taken  pro  termittat^  Iff  di- 
folut\  On  the  fixtecnth  of  June  he  comes  with  intention  to  viiit, 
doth  an  act  proper  to  his  office  and  bufinefs,  examines  the  fumnconcr 

about 
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about  Ac  citation;  if  he  had  come  and  only  examined  and  made  no      PitLirt 
decree,  it  had*  been  a  vifitation  j  and  either  it  is  a  quinquennial  one  *• 

of  itfelf  or  it  is  a  commencement  of  one,  and  either  one  way  or  *"*^« 
other,  it  makes  the  deprivation  void  :  it  is  afterwards  entered  as  a 
vifitatorial  aS ;  eundem  aefum  pro  parte  hujufmodi  negotii  vifitationis, 
haberi  decrevity  and  then  he  adjourns  5  it  is  no  argument  to  fay  that 
he  was  hindered,  for  he  might  have  proceeded  in  abftntia  i  and  if  the 
fixteenth  of  June  be  tacked  to  it,  it  is  longer  than  the  time  :  there 
needed  no  formal  adjournment,  for  that  he  is  authorized  to  proceed 
in  a  fumraary  way :  it  is  no  fuch  abfurdity  to  call  that  a  vifitation 
which  was  in  fome  fort  hindered,  fince  notwithftanding  the  obftruc- 
tion  fome  afts  were  done,  and  more  might  have  been  by  adjourning 
to  another  place* 

3.  Here  was  no  fuch  caufe  as  could  warrant  a  deprivation,  it  was  SeeRnT 
not  one  of  the  caufes  mentioned  in  the  ftatutes,  which  are  not  di-  Biihop  of  Ely, 
reclions  merely,  but  they  are  the  conftituent  qualifications  of  the  *  "^^^  ^^ 
power;  and  contumacy  is  none  of  the  caufes,  nay,  here  is  no  con-  *^^ 
tumacy  at  all :  the  offence  of  the  fufpended  fellows,  was  only  a  mif- 

take  in  their  opinions,  and  the  doctor's  was  no  more ;  and  it  is  not 
a  contumacy  for  refufing  to  anfwer  to,  or  for  any  crime  within 
the  ftatutes,  for  there  was  none  of  the  crimes  mentioned  in  the 
ftatutes  laid  to  the  charge  of  the  reftor ;  if  the  crime  charged  had 
incurred  deprivation;  perhaps  a  contumacy  might  be  evidence  of  a 
guilt  of  that  crime,  and  fo  deferve  the  fame  cenfure ;  but  contu- 
macy in  not  confenting  to  a  vifitation  can  never  be  fuch,  efpecially 
ivhen  the  confenting  to  a  vifitation  is  not  required  under  pain  of  de-  ^ 
privation.  ^ 

4.  Admitting  the  vifitor  legally  in  the  exercife  of  his  office ;  . 
that  here  was  caufe  of  cenfure;  that  the  caufe  or  crime  was  de- 
ferving  of  that  punifhment  which  was  inflidled;  that  deprivation 
was  a  congruous  penalty  for  fuch  an  offence :  yet  it  was  argued, 
that  this  fentcnce  was  void ;  for  that  the  vifitor  alone  was  in  this 
cafe  minus  compeUns  judex^  becaufe  his  authority  was  particularly 
defigned  to  be  exercifed  with  the  confent  of  others,  which  was 
vaunting  in  this  cafe :  this  was  the  fame  as  if  it  had  required  the 
concurrence  of  fome  other  perfons  extra  college  than  that  fuch  a  con- 
currence was  neccffary,  appears  from  the  words  of  the  ftatute,  his 
meaning  feejps  plain  upon  the  whole,' to  require  it.  A  greater  ten- 
dernefs  is  all  along  Ihewn  to  the  reftor,  than  to  the  fcholars,  it  'vs^fine 
quorum  confenfu  irrita  erit  hujufmodi  cxpulfto  ^  vacua  ipfo  fatlo :  and 
the  fentence  itfelf  (hews  it  necefl'ary,  becaufe  it  affirms  itfelf  to  he 
made  with  fuch  confent ;  and  it  cannot  be  thought  that  the  reclor 
Ihould  be  deprivable  without  their  confent,  when  the  meaneft  fcholar 
couid  not. 

Then  here  is  no  fuch  confent,  for  it  is  not  of  the  four  feniors, 
but  of  the  four  feniors  not  fufpended ;  now  this  doth  not  fulfil  the 
command  of  the  ftatute,  for  the  fufpenfion  doth  not  make  them  to 
be  no  fellows,  a  fufpended  fellow  is  a  fellow  though  lUfpendedj 

a  iuf- 
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TmtifU       t  rufpenfion  makes  no  vacancy ;  the  taking  off  of  the  fufpenfion  by 

bJ»t.        fentcnce  or  by  effluxion  of  time,  doth  make  them  capable  of  acting 

ftill,  without  the  aid  of  any  new  ele&ion,  and  they  are  in  upon  their 

old  choice,  and  have  all  the  privileges  of  feniority  and  precedency  as 

before. 

If  they  ceafed  to  be  fellows  by  the  fufpenfion,  then  they  ought 
to  undergo  the  annum  probationis  again,  and  to  take  the  oaiAs 
again ;  in  cafe  of  benefices  or  offices,  religious  or  civil,  ecclefiafti- 
cal  or  temporal,  it  is  fo ;  a  fufpenfion  in  this  cafe  is  only  a  dif- 
abling  them  from  taking  the  profits  during  the  time  it  continues : 
and  it  is  no  argument  to  fay,  that  their  concurrence  was  not  ne- 
ceffary,  for  that  they  had  withdrawn  themfelves,  and  were  guilty  of 
contumacy ;  for  that  a  man  guilty  of  contumacy  might  be  prefenr, 
if  withdrawn  from  the  chapel,  he  might  be  in  the  college,  or  in 
the  univerfity,  and  it  is  not  found  that  they  were  abfent :  and  then 
their  confent  not  being  had,  the  fentence  was  void  and  null,  and 
confequently  no  title  found  for  the  leiTor  of  the  plaintiff  in  the  a£tioa 
below. 

It  was  replied  in  behalf  of  the  plaintiff,  much  to  the  feme 
tStfk  as  it  was  argued  before,  and  great  weight  laid  upon  the  con- 
tumacy, which  hindered  the  obfervance  of  the  ftatutes;  that  by 
allowing  fuch  a  behaviour  in  a  college,  no  will  of  die  founder 
could  be  fulfilled,  no  vifitation  could  ever  be. had;  and  all  the  fla- 
.  tutes  would  be  repealed  or  n^de  void  at  once;  that  though  this 
crime  was  not  mentioned,  it  was  as  great,  or  greater  than  any  of 
the  reft;  that  here  was  an  authority,  and  well  executed,  and  upon  a 
juft  caufe,  and  in  a  regular  manner,  as  far  as  the  Ttdto?s  own  mif- 
behaviour  did  not  prevent  it ;  and  therefore  they  prayed  that  the 
judgment  might  be  revcrfed. 

And  upon  debate  the  feme  was  reverfed  accordingly. 

By  2*7  Elit.  c.  s.  Note,  That  in  diis  cafe  there  was  one  doubt  conceived  before, 
error  lies  imme.  and  another  after  this  hearing:  the  first  was,  if  a  writ  of  error 
KinE^sBcwh'to  '*y  ^"  parliament  immediately  upon  a  judgment  in  the  Kin^s  Bend, 
the  Houfe  of  Without  firft  reforting  to  the  Exchequer  Chamber  ;  but  upon  pc- 
Lords,  except  rufing  the  ftatute  which  erefts  that  court  for  examination  of  errors, 
lif^ni'***^  it  appeared  plainly  that  that  aft  only  gives  the  eledion  to  the 
Ti^\\  o^  party  aggrieved  to  go  thither;  that  it  djd  not  take  away  Ae  old 
Crl\  c"  !  14^,  common  law  method  of  relief :  in  parliament  and  fo  hath  the  praAicc 
I  srd.»4*o.  '  been;  but  upon  judgments  in  the  Exchequer  Gurty  the  writ  of 
c^^'iP'  error  muft  firft  be  brought  before  the  Lord  Chancellor,  and  cannot 

Dougl/iw?''  come  perfaltum  into  parliament,  tecaufe  the  ftatute  in  that  cafe  ex- 
prefsly  ordains,  that  errors  in  the  court  of  Exchequer  fliall  be  exa- 
mined there ;  and  fo  held  in  the  cafe  of  the  earl  of  Macclesfield  and 
Gro/venorm 

The 
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The  other  doubt  was  ralfedbyamotion  in  the  King's  Bench      Vnihift 
for  the  Court  to  give  a  new  judgment  upon  the  reverfal  above ;  and        Bu»t. 
infifted  on,  that  it  ought  fo  to  be,  as  was  done  in  the  cafe  of  Fakb  ,-   .  .     * 
V.  Ridge,  Teh.  74.  entered  Trin.  2  Jac.  1  Rot.  267.     Trefpafe  and  forVdcSt 
fpecial  plea^  and  judgment  in  J?.  R,  for  the  defendant ;  and  upon  in  the  King^s 
writ  of  error  in  the  Exchequer  Chamber^  the  judgment  was  reverfed;  ^^  ^  **- 
and  upon  the  record  returned  into  the  King's  5^;»fA,  they  gave  judg-  to'ptriiamcntT 
ment  that  the  plaintiff  fliould  recover  contrary  to  the  nrft  judg-  judgment /hail 
ment:  for  otherwife  th^y  faid,  the  law  would  prove  defeftive;  and  a  )f  ^'^JJ'?"' 
precedent  was  (hewn  in  JVinchcomb^s  cafe^  38  £//z.  where  the  fame  «  tiff  fliaii*rel"' 
courfe  was  taken  ;  and  the  like  rule  was  made  Aficb,  i  JVilL  &  Mar,  "  cover/'  for 
upon  the  reverfal  of  the  judgment  in  Claxton  v.  Smithy  which  is  {J*  't^k*^ 
entered  Mich.  2  Jac.  2.  B.  R.  Rot.  645.  the  Uke  in  the  cafe  of  t^fj^^ 
Sarsfiildv.  IVitherley.  hat  executed  itt 

It  was  argued  on  the  other  fide,  that  the  court  which  reverfes  the 
judgment  ought  to  give  the  new  judgment,  fuch  as  ought  to  have 
been  given  at  firft,  that  in  the  Exchequer  Chamber  it  may  be  other- 
wife,  becaufe  they  have  only  power  to  affirm  or  reverfe ;  for  yet  in 
the  cafe  of  King  v.  Seutin,  the  Exchequer  Chamber  gave  a  new 
judgment,  though  they  cannot  inquire  of  damages;  and  that  is  a  kind 
of  execution  which  muftbe  in  the  King's  Bench.  In  Omulkery's  cafey 
Cro.  Car.  512.  and  Cro.  Jac.  534.  the  court  here  fends  a  mandatory 
writ  to  command  them  in  Ireland  to  do  execution  there,  St.  John  v. 
Cummin^  Teh.  1 1 8,  119.  4  Injf.  72.  If  writ  be  abated  in  C.  B, 
and  error  brought  in  the  King's  Bench,  and  the  judgment  be  reverfed, 
ifaall  proceed  in  A  R*  and  i  Rolls  jj^  to  the  fame  effeft,  Green  v. 
CoU.  2  Sound.  256;  the  judges  commifHoners  gave  the  new 
judgment.  It  is  true,  in  Dyer  343.  the  opinion  was  that  he  was 
only  reftored  to  his  a£lion,  and  then  writs  of  error  were  not  fo 
frequent.  The  judgment  may  be  erroneous  for  the  defendant, 
and  vet  no  reafon  to  give  a  judgment  for  the  plaintiff,  as  in  SU-^ 
comb  s  cafe^  I  Cro.  442.  the  Court  gave  a  new  judgment  for  the 
defendant;  therefore  it  properly  belongs  to  the  Court,  which 
dodi  examine  the  error,  to  give  the  new  judgment ;  the  record  is 
removed,  as  Fitzh.  Nat.  Brev-  18,  19.  on  falfe  judgment  in  an- 
cient demefiie ;  v.  38  Hen,  6.  30.  and  Griffin's  cafe^  in  error  on  a 
fuoJ  ei  deforceat^  in  2  Saunders  29,  30.  new  judgment  given  here, 
n  the  cafe  of  Robin/on  v.  fVolley  in  3  Keeble  821.  Ejeftment^ 
fpecial  verdia,  judgment  reverfed  in  the  Exchequer  Chamber,  and 
they  could  never  get  judgment  here,  the  court  of  Exchequer  Cham'* 
ker  not  having  given  it. 

And  in  the  principal  cafe,  after  feveral  motions  in  the  court  of. 
Kin^s  Btnehy  the  remittitur  not  being  entered  there,  a  motion  was 
made  in  parliament  upon  this  matter,  and  a  new  judgment  was 
added  to  the  reverfal^  that  the  plaintiff  fl&ould  recover,  &r. 
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Cafe  231. 
•C363] 

Depofitioni  in 
cbancery  ctlcen 
Je  bene  rffe^  are 
good  evidence  tt 
kwy  alehou)sh 
the  witnefles  die 
htfotttbtanfwer 
ii  put  iff* 

8.  C.  4  Mod. 
146. 

S.C.S«lk.278. 
S.  C.  Caith. 
265. 

Poft,  397- 
Godb*  326. 
]  Keb.  21.685. 
a  Mod.  231. 
1  Sid*  221. 
Caf.  Ch.  65. 

4  Mod.  146. 

5  Mod.  211. 
7Sa)k.2S6. 
1  Atk.  445. 
a  Vcrn.  700. 
Bunb.  205. 

3  Chan.  Cafesy 

73- 
fiard.  315. 

4  Com.  Dig. 
**  Evidence" 
(C.  3.) 

Bull.  N.  P.  239. 


Hoi^zxA  againft  Tremaine. 


Cowp.  594. 


•  [   364  ] 


C^JECTMENT.  On  the  trial  were  produced  as  evidence  for 
•*-'  the  plaintifF,  certain  depofitions  taken  in  chancery :  a  bill  was 
filed,  and  zfubpaena  ifTucd,  and  depoiitions  taken  de  bene  ejfe  \  and 
the  witnefs  dies  before  anfwer :  and  upon  this  evidence  a  verdi(^ 
for  the  plaintiff.  But  the  poftea  ordered  to  be  ftayed  till  the  opinion 
of  THE  Court  was  had. 

And  now  it  was  argued  that  thej^  were  good  evidence ;  for  di? 
end  of  the  bill  was  to  examine  witnefles  in  perpetuam  rei  memeriam ; 
and  if  there  had  been  an  anfwer,  then  they  muft  be  re-examined  if 
living,  but  here  they  dying  befpre  anfwer,  are  always  allowed  to  be 
read  in  chancery.  It  is  true,  that  generally  fpeaking  there  ought 
to  be  bill  and  anfwer  proved  before  depofitions ;  but  here  the  wit- 
nefTes  die  before  anfwer,  and  it  was  through  the  defendant's  default, 
and  that  there  was  no  anfwer ;  and  his  (landing  in  contempt  (hall 
not  prejudice  the  plaintiff  who  canoot  keep  his  evidence  alive. 
Here  the  defendant  joined  in  commiffion,  and  croi&  examined  them ; 
this  is  always  allowed  as  evidence  there ;  and  that  court  is  time  out 
of  mind ;  and  part  of  their  bufmefs  is  to  perpetuate  tcftimonv : 
and,  if  this  be  not  evidence,  any  defendant  may,  by  his  obfti- 
nacy,  deprive  me  of  the  teftimony  of  ancient  witneffes  by  refuiing 
to  anfwer  till  their  death.  In  GoM,  326.  it  was  a  queflion,  if  depo- 
fitions after  anfwer  between  the  fame  parties  were  to  be  allowed  as 
evidence ;  and  held  that  it  was,  if  could  not  be  found  upon  fearch, 
•though  not  dead.     See  2  Rolls  Abr.  679. 

Tremain  Serjeant  e  contra.  They  are  no  evidence,  be* 
caufe  there  was  no  anfwer.  Here  was  no  ifliie  joined ;  and  no  per- 
jury can  i>e  aillgned  upon  fuch  depoiitions,  becaufe  no  iffue  is  join- 
ed. Cro^  Car.  352.  Sharps s  cafe^  3  Inji.  167.  To  make  perjury, 
it  muft  be  in  a  matter  pertinent  to  the  iifue :  it  is  the  common  prac- 
tice to  produce  bill  and  anfwer :  in  the  cafe  of  Ford  v.  Gay^  tried  at 
bar  in  the  Co'mmon  Pleas,  an  exemplification  was  produced  of  de- 
pofitions in  chancery,  and  becaufe  no  anfwer  was  (hewn,  the  de- 
pofitions were  rejected,  by  Pollexfen  Chief  Jufiice  et  aV  ibi» 
It  is  the  anfwer  that  makes  the  depofitions  of  any  validity.  Depo- 
fitions in  cafe  of  an  anfwer  by  an  infant  by  his  guardum  may  be 
read,  though  the  anfwer  be  no  evidence  againft  himfelf. 

♦  Holt  Qnefjujlice.   ^ere^  if  any  court  by  courfe  pf  law  can 
'  examine  witnefles  till  ilTue  be  joined ;  and  therefore  I  much  doubt  if 
thefe  can  be  evidence.     We  cannot  take  notice  what  the  chancery 
allow  as  evidence,  and  their  pradice  is  no  rule  to  us. 

DoLBiN  Jujlice  dubiians.    For  that  the  court  of  equity  is  not  fb 

ancient  j  for  before  Richard  the  Second^  the  petitions  were  to  the 

king,  and  by  him  referred  fometimes  to  the  chancellor,  and  ibmctimes 

§  to 
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to  the  trcafurer,  but  no  fettled  court  of  equity  before  the  chancellor,      Howard 
till  the  time  of  Richard  the  Second.  Tremains. 

Gregory  JuftUe.    That  it  is  good  evidence,  becaufe  they  join- 
ed in  commiiEon,  and  did  crofs  examine. 

Eyres  Juftlce  dearly  of  opinion,  that  it  is  good  evidence j  that 
the  court  of  equity  hath  been  time  out  of  mind. 

But  becaufe  Holt  Chief  Jujlice  bigfitaviti  adjornatur.  [a) 

{m)  It  16  faid,  S.  C.  4  Mod.  147.  that  be  given  in  evidence;  and  with  this  S.  C. 

the  Court  inclined  not  to  allow  thcfe  dcpo-  x  Salic.  478.  feems  to  agree.     But  fee  Bull, 

fitions  to  be  good  evidence;    but  S.  C.  N.    P.  239.     Cowp.    17,     Ooodright  v. 

Cjrtfa.  265.  fays,  that  after  much  debate,  Mofs,  Cowp.  591. 
the  Court  was  of  opinion  that  they  might 


Whittingham  againji  Andrews.  Cafe  232. 

"C^  R  R  OR  upon  a  judgment  in  ejeftment  in  Durham,  Exception  An  ejeamcnt 

was  taken  that  the  declaration  was  on  a  leafe  in  qedtment  de  dt  mifieri  carbon 

mimri  carhonum  in  fuch  a  parifli,  and  not  faid  how  many,  or.  all,  p![JJ^"  is^good, 

Tltlv.  166. — E  contra  argued  that  it  was  well  enough ;  for  de  om^  without  faying 

nibus  would  be  aH  one  with  this,' and  this  general  was  equivalent  to  ^ow  many. 

an  univcrfal,  and  cited  11  Co.  25.  Moore^pla,  1 130.  Adjornatur,  {a)  ^  ^    ^^ 

—Note,    Cumming^s  cafe^  Cro.  Jac.  150.    is  the  firft  cafe  ad-  ,^j.'* 

judged,  that  it  would  lie  for  a  coal  mine.  s.  c.  Saik.  255. 

S.  C.  Comb. 
201.    S.  C.  Carth.  177.    Cro.  Jac.  150.    Noy  121.     i  Roll.  Rep.  4S3.    Hard.  57.     Yelv.  166.   Dougl. 
305*     I  Tenn  Rep.  ii. 

{a)  The  judgment  was  affirmed,  S.  C.       number,  comprehended  all  the  mines  in  the 
4,iMod.   143.    and  the  reafon   feemf  to       pariih.     Run.  £je£t.  35. 
lie,  becaufe  the  word  being  in  the  plural 


The  King  againji  the  Mayor  and  Aldermen  o^  Exeter.     Cafe  233. 

P  YRE  S  Juftice.    That  no  peremptory  mandamus  lies  to  reftore  An  alderman 

"^  him,  becaufe  they  have  returned  one  good  caufe  of  removal,  who  withdraws 
viz.  his  own  removal  with  his  Bimily  to  live  at  Top/bam.     It  is  the  ^''"/f^^*"*^  ^;'' 
duty  of  his  office  to  attend  there,  to  be  refient  there,  and  to  be  cltT',Ld  n'^j^^^^ 
dfliftant  at  the  councils  there :  an  alderman  is  no  place  of  profit,  but  lca&  to  attend 
only  of  freedom,  precedence,  and  authority  in  the  city,  which  is  all  **"  ^"^^  *'^*"'» 
to^e  had  and  done  there;  deferuit  et  reliquit  is  a  total  defertion  hoLwx?^m-t\ 
with  his  family.    It  is  true,  we  muft  intend  every  thing  againft  the  but  before  re- 
return  for  the  lake  of  freedom,  and  fo  is  3  Bulftr.  189.     i  Rolls  «nova».  he  ough: 
Rep.  409.  Rex  V.  Mayor  of  Glouce/ler;  but  *  here  it  is  plain ;  and  |o  atlenrthe'''*^ 
I  am  of  opinion,  that  though  he  did  return  again,  yet  that  does  not  court,  in  order 

that  he  may 
ftew  caufe  againft  his  removal,  and  anfwer  the  eharices  aUedged  againft  him.-— S.  C.  Ante,  25$.  S.  C. 
4  Mod.  33.    S.  C.  Comb.  197.    S.  C.  Holt  169. 435.    S.  C.  12  Mod.  27.    Cowp.  503.    DougL  149. 

•  f  36s  ] 

purge 
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Kiwo         purge  the  forfeiture,  though  he  do  return  before  die  disfranchifement 
Matok  or     ^^^  **^  caufe.     In  cafe  of  eftates,  if  a  forfeiture  be  committed  by  a 
ExKTtiL.      grant  upon  condition  though  the  eftate  be  regained  by  force  of  the 
Stia.  59.  condition,  yet  the  leflbr  may  enter  for  the  forfeiture  :  as  to  contemp- 

tuous words,  and  the  like,  he  ought  to  be  fummoned  to  anfwer 
them  before  he  be  disfranchifed ;  but  in  this  cafe  he  need  not  be 
fummoned,  for  they  are  not  boiind  to  go  out  of  the  city  to  fiunmon 
him*  (a) 

Gregory  Ju/lice  of  the  (ame  opinion,  that  here  was  caufe  fofi- 
cicnt  for  to  remove  him,  that  he  with  his  family  left  the  city;  then  the 
€x  caufisprad.  relates  to  all. 

DoLBiK  Juflice  doubted.    Not  that  the   leaving  the  city  is  a 

good  caufe  of  removal,  but  that  they  do  not  fay,  that  he  never  re« 

turned  again;  for  if  he  returned  again,  he  purged  the  offence,  and 

he  ought  to  have  been  admitted  as  an  alderman,  unlcfs  he  were  re-< 

^  moved  before. 

Holt  Chief  Jujlia.  There  ought  to  go  a  peremptory  fiumdaima 
to  reflore  him ;  though  I  agree  with  my  brothers  in  every  thing ; 
his  defertion  of  the  city  is  caufe  of  removal;  his  frequent  abfence 
is  a  caufe ;  for  every  alderman  ought  to  be  a  citizen  and  inha- 
bitant by  the  charter:  if  he  remove  with  his  family,  he  ccafes  to 
be  a  citizen,  though  he  be  a  freeman,  Moore^  135.  833.  Dejiruit 
it  reliquity  is  an  abfolute  leaving  of  the  city,  and  muft  be  fo  under- 
flood.  But  here  is  no  good  Jummons;  for  though  he  do  commit 
never  fo  many  caufes  of  forfeiture,  there  ought  to  be  a  reafonable 
fummons  for  him  to  anfwer  them,  and  fo  is  jfemes  Bagg's  cafe. 
There  is  a  fummons  for  his  attendance,  but  it  is  not  (aid  that  there 
was  any  fummons  for  him  to  appear  to  anfwer  thofe  particular 
matters.  Now  the  frequent  abfence  can  be  no  good  caufe,  unleis 
fummoned,  for  he  may  fhew  ficknefs,  or  bufmefs  of  the  king's  as 
good  caufe.  Then  if  a  fummons  be  necefTary  upon  a  dereli&ion;  I 
agree  no  fummoning  is  necefTary  out  of  the  place,  and  they  are  not 
to  fummon  him,  if  out  of  the  city ;  but  there  is  a  poffibility  that 
he  might  return  again,  and  if  he  did  return  again  with  his  family 
before  disfranchifement,  pof&bly  it  might  reinstate  him.  But  un** 
doubtedly  if  he  was  an  inhabitant  afterwards  within  die  city,  and 
they  might  have  fummoned  him,  then  they  ought  to  have  fummoned 
him  to  have  anfwered  it,  and  he  might  have  given  an  excufe. 
Now  this  being  a  return,  it  muft  be  certain  to  every  purpofe*  If 
in  a  plea,  this  were  well  enough,  and  we  could  intend  nodiing  elfe 
than  that  he  continued  extra  Ubertaf  ;  but  being  in  a  return,  where 
there  is  no  opportunity  of  anfwer,  it  ought  to  be  more  certain,  [h) 
^  [  3^  ]  Suppofe  *  he  had  been  an  inhabitant  when  they  removed  him,  then  a 
fummpns  was  necefTary.    Now  this  return  is  true,  and  confequendy 

(«)  Non-ieiidenee,  though  a  good  caufe  formation  in  the  nature  of  a  pi«  «i«mew<» 

of  removal,  does  not,  ipJofaSo^  determine  will  lie.  Rex  v.  Heaven,  %  Term  Rep.  772. 
the  office,  but  there  muft  be  a  judgment  of  {b)  6  Mod.  309.   %  SaUc.  431;  x  Borr. 

amotion  b^  the  corporation^  before  an  in*  733> 
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no  a£Uon  lies,  if  that  were  the  cafe,  and  that  might  be  it  for  any        ^^^^ 
thing  that  appears  to  the  contraiy ;  and  therefore  a  peremptory  fnan^    MATli  ov 
damus  ought  to  go.     Sedcateri  m  contrar.  {c)  Ex^kb. 

(r)  The  retttrn  therefore  in  thii  cafe  celTary  for  that  purpofe ;  therefore  if  a  man 

was  held  good,  S.  C«  4  Mod.  37.  and  the  be  charged  m  funiietmitiit  and  ordered  to 

peremptory  mandanous  waa  denied,  S.  C.  prepare  by  fuch  a  time,  this  will  be  good 

Comb.  198.  S.  C.  12  Mod.  29.  S.  C.  Holt,  though  there  be  no  aButtl fummonSf  for  fum- 

4.3 6»  Upon  a  wtandamus  to  reilore  an  mons  is  only  neceflary  to  give  the  party  an   . 

alderman,  the  return  was  that  he  had  mif-  opportunity  to  make  his  defence,   and  i^ 

employed  the  revenue  of  the  corporation  he  be    heard,  tec.   it  is  enough.  Rex  ▼• 

Mid  eraied  one  of  the  corporation  books  ;  Chaike,  Eafter,  9  Will.  3.     1  JLd.  Ray, 

and  that  being  charged  with  thefe  crime8,he  125.     Salk.  42S.      5   Mod.  254.  257* 

had  been  heard  what  he  could   fay  in  his  See  alfo  Morrises  cafe  cited  4  Mod.   37. 

defence ;    an    exception  was  taken  that  but  in  the  cafe  of  Rex  ▼•  Lyme  Regis^ 

a  Jummiofii  was  neceffary  in  all  cafes  of  Eafter  Term,  19  Geo.  3.  it  is  determined 

disfranchifement,  except  the  party    does  that  where  non  refiUnce  is  good  caufe  of  a« 

noc  live  within  the  corporation,  but  at  fome  motion,  it  is  not  neceflary  that  the  party 

diilant  place;   by   Holt  Cbiefjufikt,  a  fliould  be  fummoned  to  re6de,  previous  to 

man  oogbt  not  to  be  disfranchit'ed  until  he  the  proceeding,  to  amove  him.  DougL  149* 

has  been  heard  in  his  defence  upon  notice  i6o. 
and  preparation,  and  fummons  is  only  ne- 


Rogers  againfi  Cookc.^  Cafe  2344 

A   C  T I O  N  as  adminiftrator ;  and  counts  on  an  indebitatus  and  An  adminiftrM 

■^^  quantum  meruit  to  the  inteftate,  and  an  injimul  computajfet  be-  tor  cannot 

tween  plaintiflF  and  defendant,  of  divers  fums  due  to  the  ^aintiff,  |P*"*  *')r^**% 

and  an  aj'umpjit  to  him :  and  held  ill.  a^dlbt  dw  to 

himfelf,  and  a 
debt  due  to  the  intcftate.——— S.  C  Salk.  lOk    S.  C.  Carth,  235.    S.  C.    i  Wilf.  172.     Moof  419. 
Cro.  Blia.  4°^.     Hob.  184.     i  Vent.  268.     Salk.   10.     2  Lev.  iid.  228.     1  Wilf.  248.     2  Wilf.  319, 
3  Wilf.  348. 456.    Seethe  cafe  of  Pctrie  v.  Hannay,  3  Term  Rep.  659.    Jeanlflgs  r.  Newman,  4  Term. 
jLep.  347-    Rofe  t.  Bowler,  U.  Bi.  Rep.  108. 

Botcler  and  his  Wife  againft  Bradboume*  Cafe  23^. 

DEBT  upon  a  recognizance :  and  held  to  lie  ^  and  judgment  Debt  lies  on  a 
for  the  plaintiff.  recognizance. 

t  RoU  Abr. 
599.      r  Leon.   52.    Dyersx9.    Cro.  Elis.  608.    6  Mod.  132.    iBrownl*  65.    Ray*   14*    2  Com* 
Pig.  "  Dctt,"  (A.  3.) 

Carter  againft  Coltroppe.  ^^^  ^3^* 

Hilary  Term^  3  fTtlL  ig  Mary^  Roll  508. 

ACTION  on  the  cafe  for  building  and  ere£Ung  and  continu*  in  an  aaion  far 
ing  a  nuifance,  with  an  adhuc  exiftit. — ^Et  MR  Curiam  ill;  anaifancethe 
becaufe   that  adhuc  exiflit  is  to  the  time  of  the  declaration,  and  SHikd^cd  To"** 
confequently  damages  demanded  for  what  accrued  after  the  adion  the  time  of  dit 
brought*  if  in  inferior  court,  becaufe  of  the  plaint  continued  here  •^'^n  only. 

"^^  '  '^  S  C.  3  Ler. 

S45' 
S.  C.  4  Mod.  25s.    S.  C.  Carcb.  261.    Cro*  Elii.  i^u 


by  bifi. 


Vot,  J.  3  b  Rudi 
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Cafe  «37. 


In  leplyifig  tn 
mttacbnwnt  nf 
frwUcdge  to  the 
ftatttte  of  limi- 
tacionf,  all  the 
ttntmuanctx 
muft  be  ftated. 

S.  C.  Carth,T44. 

S.  C«  1  Salk. 

420. 

3  Mod.  iif. 

%  Show*  79* 
Stilet  373. 


C367] 


Rudd  and  his  Wife  a^j/;;^  Bcrkenhead. 
Hilary  Term,  i  WtU.  li  Mary,  ReU  164. 

^  A  S  E  upon  aJJumlJit.     Declaration  by  bill  againft  the  defen- 
dant in  cuftody.     Statute  of  limitations  pleaded.     Xhe  plain- 
tiff replies  an  attachment  of  privilege  fued  out.      The  defendant 
demurs* 

An  exception  was  taken  diat  the  count  is  by  bill^  as  in  cujl§am 
marefchalli^  and  no  imparlance  or  continuance* 

♦  E  CONTRA.     The  cafe  of  frhitehead  v.  Bricklandj  was  urged, 
Styles  373.    That  an  appearance  helps  it :  fed  adjornatur,  {a) 

But  by  Holt  Chief  Juftice.     An  attachment  of  privilege  is  but  cs 
a  latitaty  and  not  as  an  original,  (^) 


(tf )  The  Court  held  the  npHcation  bad 
becaufe  the  continuances  wei-e  not  fet  forth, 
S.  C.  %  Salk.  410 ;  but  they  gave  the 
^laintiflT  leave  to  difcontinue,  S.  C  Garth. 
X44»  That  the  continuances  muft  be  duly 
Juwo,  iee  X  Bl«  Rep.  1133.    a  Burr.  961. 


Tidd't  Praftice  78* — {b)  It  is  dctcrmbcd 
that  an  gttacbmtnt  of  ^'ixrVfgt  is  not  i 
tont'muanee  of  a  bill  of  SViddUjae  ib  as  » 
avoid  the  ftatute  of  limitations,  SouiL  v. 
Bowxr,  3  Term  Rep.  66 a. 


Cafe  238. 


To  ttgumffttf  a 
pka  of  goods 
ieUveredy  muft 
«T<er  that  the 
plaintiff  receiY- 
cd  them  in 


Frederick  againfl  Godfreight. 

/^  AS  E,  upon  ajfumpftt.  The  defendant  pleads,  that  the  plain- 
*^  tiff  had  received  goods  in  fatisfaSion.  And,  upon  demurrer, 
an  exception  was  taken,  becaufe  he  doth  not  fay  that  lie  paid,  or  deli- 
vered them  in  (atisfadion.     Adjornatur,  {a) 

•  S.C. Garth.  237. 

(tf)  It  is  faid  S.  G.  Garth.  13?.  that       not  U>    that  he   51% c  the  wires  ifi  rst 
the  plea  was  held  ill  *<   becaufe  he  did      facJstViction. 


Cafe  139* 


The  King  agatnjl  Litten, 


I 


CooYiAion  on 
3  Hen.  8.C.  6. 
Por  keeping  « 
fun. 

Ante,  48. 
plow.  t7.  206. 
sBfOwnl.  266. 
t  Co.  110.  a* 
6  Mod.  125. 
Grob  EHs.  294* 

Bofcowen  on 
Ctnfl^oaa  19. 


QONVICTIONby  juftices  of  Glouceflerjlnre  on  the  fta- 
tute  33  Hen.  8.  c.  6.  C  16.  f9r  going  with  an  hand-gun,  uol 
being  qualified.  ^ 

Exception,  that  he  was  not  taken  upon  the  vietv^  and  A 
brought  before  the  Juftices ;  for  without  that  the  juftices  had  M 
authority  to  proceed  in  that  fummary  way*  Now  here  this  comifiJ 
tion  is  a  month  after.  { 

Mjornaturm  \ 

%  Tom  Rep*  1%. 


Caitl 
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J7X 


Carey  againji  Calleis. 


Cafe  240. 


A  C  T I O  N  on  the  cafe,  by  the  bailiff  of  Wejlminfter  brought.  The  bailiff  of  a 

^^  and  declares  in  the  lame  manner  as  in  the  cafe  of  Carey  v.  ftj^^u^^^'d"^^ 

Ba^cbusy  which  fee  above  (a)  ;    and  the  roll  of  it  brought  into  fp*eciaily  in  \n 

court,  and  the  fame  judgment  given  as  there,  vst^  for  the  plain-  «dioti  againft  a 

jjo:                                     ^00                          -w                              r  AcrifTs  officer 

*  for  catering  hit 

fcaiilwickt            .  S.  C.  Comb.  igS, 

(a)  Antei  17.    S.  CComb.  3X« 


♦  Burton  againft  Woodward. 

T  N  ejci^ment,  fpecial  verdift.  The  queflion  thereon  was»  whe- 
-■•  ther  the  fix  months  in  the  late  a6t,  i  fy}lL  i^  Mary^  c.  8.  fbr 
taking  the  oaths  under  penaltv  of  deprivation  of  church  livings^ 
ihall  be  lunar  or  calendar  montns. 

Mr.  WzBB/or  the  pkintlffl  They  fliall  be  lunar  months^  becaufe 
of  the  uncertainty  in  the  other,  (a)  The  word  "  month''  can 
have  no  other  conftru£lion  than  that  of  lunar,  and  in  that  of  the  quare 
impejitj  it  is  tempus  fenuftre^  u  e.  half  a  year*  [h)  And  for  the 
obje£lion,  that  where  a  thing  refers  to  ecclefiaftical  conftrudion, 
it  fhall  be  according  to  their  law,  there  can  be  no  one  inftance 
fhewn  to  prove  fuch  a  rule.  In  Hokroffs  cafty  in  Michaelmas  Term, 
32  Car.  2.  in  the  King's  Bench,  upon  the  ?£t  of  uniformity,  it  was 
held  that  the  commitment  fiiould  be  but  for  Ax  lunar  mondis,  and  the 
man  wasdifcharged. — OBjfiCTioN,thatthelongeft  time  (hall  be  given 
to  him  that  right  hath,  to  fave  his  right.  Answer,  the  fix  months  for 
fufpenfion  cannot  be  conftrued  to  be  calendar  months,  for  that  is 
againft  their  rule  to  have  the  mildeft  fenfe  for  the  fufferer,  and  it 
muft  be  fuch  fix  months  as  the  fufpenfion  was  for. — Objection, 
the  cafe  of  Copley  v.  Collet^  Hob.  179.  Litt.  Rep.  19^  That  the 
fuggeftion  to  be  proved  within  fix  months  is  calendar  ;  G^i^  in  his 
animadverfion  on  that  ftatute,  takes  no  notice  of  that  cafe  or  refo- 
lution.  By  this  ad  the  party  refufing  is  to  be  committed  for  three 
months ;  they  wiU  agree  that  muft  be  calendar  months  only. 


Cafe   241. 
♦[368] 

^».  if  the"  fix 
months'*  men- 
tioned in  the 
1  Will.  &  Mary 
c.  8.  for  taking 
the  oaths  ihall 
be  lunar  or  ca^ 
Uttdar  months. 

S.  C.  I  Skin. 

S.  C.4Mod.95. 
B.C.  Comb.  i9i« 
2RoUAbr.5ai. 
W. 

Dyery2t8. 
Cro.Eiis.  835P 
217. 

Cro.  Jac.  1 66. 
Yclv.  100. 
6  Co.  62. 
ainft.  320. 
Stra.  445.  €$%. 
Ld.  Ray.  480. 
2  Mod.  58. 
I  Com.  Dig. 
"  Ann."  357. 
Dougl.  463. 
t  Term  Rep. 
013. 


(«)  Co.  Lit.  135.  6  Co.  6 1;  Cro.  Jac. 
166.  2  Leon.  iQO.  2  Roll  Abr.  521. 
1 1  nil.  674.     Dyer  21 8. 

{h)  This  conftradion  feems  to  depend 
entirely  on  the  ftatute  13  £dw.  i.  c.  5. 
which  ordains  that  in  writs  of  quare  trnpt" 
^j,  4c.  if  the  party  rccotcr  hif  prefeautioii 


within  J!:e  mentht  damages  ihall  be  awinf- 
ed  to  the  balf^urt  value  {  and  therefore  it 
hath  been  ^djudged  that  the  comptttatlToa 
in  this  cafe  mufi  be  according  to  the  m- 
/M({«r|  6  Go.  61.  Cro.  Jac  141.  Yelr. 
100. 


Bbs 


lt« 
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BoftTOM  SiE  Thomas  Powis  ecmtra.    They  muft  be  calendar  mondis, 

Wmpwaab.  Where  an  aA  erf*  parliament  relates  to  lay-matters,  or  laymen,  or 
to  an  the  king's  people,  there  it  (hall  be  a  lunar  month,  but 
uriiere  it  relates  particularly  to  ecdefiaftical  perfons,  there  the 
computation  Ihall  be  according  to  the  computation  of  the 
church  and  church-men;  he  cited  Cro.  Eliz.  835.  Djer  142. 
£b.  Liu  135,  that  churchmen  go  according  to  this  computz- 
tion,  and  that  our  law  takes  nodce  of  their  doing  fo  is  no  queftion, 
2  In/l.  361.  If  a  man  be  bound  to  pay  money  the  fir/i  day  of 
Michaelmas  Term,  it  (hall  be  reckoned  the  appearance  day^  becauib 
commonly  known.  The  ftatute  of  Weftminfter  the  iecond  c.  4*  is 
^  Umpus  femejlre^  the  ftatute  is  in  Latin,  and,  in  our  £ngli(h  fta- 
tute book,  this  is  rendered  *^Jix  months.*^  My  Lord  Coice  (ays, 
•  [  369  ]  fix  tnenfes  tempus  femejfre^  ♦  i.  E.  tempus  fex  nunfium^  upon'  2  £/  3 
Edw.  6.  c*  13.  ior  proving  fuggeftion  fix  calendar  months,  a  RaUs 
Abr.  52*  II  Hen.  4.  cap.  7.  Sid.  i86.  According  to  the  alma- 
nack diere  are  but  twelve  months ;  and  in  many  cafes  die  year  is 
divided  into  twelve  only,  Crd,  Eliz.  227.  It  feems  natural  and  rea- 
(bnable  that  it  (hould  be  half  a  year,  for  the  time  given  was  not  to 
thruft  them  out,  but  to  bring  them  in,  and  accordingly  to  give 
them  time  to  quiet  their  fcruples ;  as  to  that  of  fufpendon,  that  was 
not  intended  as  a  puni(hment,  but  as  an  admonition  and  warning ; 
all  a£b  of  grace  are  to  be  conftrued  favourably ;  this  was  for  their 
v£e ;  then  as  a  penalty  it  is  never  to  be  expounded  ftri^y ;  when 
the  conftrudHon  is  ambiguous,  die  moft  eafy  and  generally  received 
opinion  is  to  be  allowed :  in  Holcr$ft*s  cafgy  the  commitment  was 
for  fix  months ;  there  was  nothing  enjoined  to  be  done  within  fix 
months ;  there  was  no  manner  of  doubt  to  him,  as  there  is  here, 
how  long  he  might  forbear. 

Holt  Chief  Juftice.  That  computation  ©f  lapfc  we  have  re- 
ceived from  their  canon  law,  and  according  to  their  expofition;  but 
here,  &c.    Adjorfiatur.  {c) 

(r)  It  doet  not  appear  that  any  judg-  fenfet,  and  Holt  Chief  J -.file  \v^V\-^ 

mtaX  was  given  in  this  cafe;  but  Skinner  vtry  ftrongly  to  this  upiniun  n<>t\kitKtUr^. 

314.  reports  that  the  Court  fermed  lipe  to  ing  the  calc  ofCof>Jey  v.  C^ltms^  H.h.  179. 

give  judgment  that  the  Jlx  oxntbt  fliall  in  which   it   was  refolved  that    the    dx 

be  accounted  lunar  montbs,  and  not  accor^-  months  mentioned  in  the  i  £Jw.  6.  c.  i  ^. 

Ing  to  the  faltfidar^  becaufc  though  the  from  proof  of  the  furmife  in  prohibit J  n 

claufe  in   the   1    Wili.  and  Mary,  c.  S.  fliall    be  according  to  the  caUrJar,    St 4 

tonctmt  etcli/aft'ical  perjonsy  yet  there  it  vide  Barkfddli  -v.  Magml^  4  M^Ji^  iS;. 

Another  claufe  relating  to  fellows  of  coU  wheic  it  i^  faid  that  the  computation  §bA  I 

kgei  who    are  not  ecclcfiallical   perfons,  be  according  to   twenty-eight  dajs  to  tiac 

and  if  it  were  conftrued  caktidar  months  month.     See  alfo   1  ullett  vw  LinoiicW,  3 

in  the  one  cafe,  and  lunar  in  the  other,  the  Burr.  1455,  where  it   is   determined  th«c 

fame  word  in  the  fame  a£t  of  parliament  a  month's  (ime  to  plead  duU  be  a  Ir-at 

tm^M   be    •nderftood    in    twa  different  mftntbm 


Eafisr 


*  Eafter  Term,  •[37©] 

The  Fourth  of  William  and  Mary^ 

I  N 

T  HE     king's     B  ENCH. 


5/r  John  Holt,  Knt.  Chief  Jujiice. 


Sir  William  Dolben,  Knt. 
Sir  William  Gregory,  J?iv/. 
Sir  Giles  Eyres,  Knt. 


\  Juftices, 


Sir  Geokce  Treby,  Knt.  Attorney  General. 
Sir  John  Somers,  Knt.  Solicitor  General. 


Symonds  agqinfi  Cudmore.  Cafe  a4t« 

Hilary  Terrrty  I  ff^tll.  &f  A£xry,  Roll  743. 

EJECTMENT  upon  the  demife  of  Nicholas  Martyn  gen-  ^^  y^^  ^^u,^ 
dcman  \  on  non  culpabilis  pleaded,  a  fpecial  verdiA  finds,  In  tail,  wirh  re. 

veriion  to  him- 
felf  in  fee^  makei  a  leafe  for  ninety-nine  ^ean»  if  two  liTei  flioald  fo  long  llTei  to  commence  after  the  de« 
tenninadon  of  a  leafe  for  years  then  in  being.  A.  dies.  If  B.  liia  eldeft  fon  and  heir,  being  the  iflae  in  tail, 
'  levies  a  fine,  and  then  the  fir«1  leafe  determines,  the  fecond  leafe  cannot  be  avoided  either  by  bum  or  by  tb§ 
mntifee  of  the  fine  ;  for  the  leafe  being  an  intereft  derived  out  of  the  eftate  tail,  and  alfo  out  of  the  rpverfion 
WIS  only  voidable  by  B.  at  ifluc  in  tail,  and  he,  inftead  of  avoiding  it,  having  levied  a  fine,  and  thereby  ex« 
tinguiflied  the  eilate  tail,  hii  power  ai  ifliie  in  tail  is  gone }  and  tbt  cmufie  cannot  avoid,  it,  for  he  is  a  mere 
Granger,  who  never  had  any  frivity  in  the  eftate  in  tail,  on  which  alone  the  power  to  avoid  the  leafe  de« 

ptoded. 1-.S.  C.  4  Mod.  I.     S.  C.  Sallc  338.     S.  C.  Skin.  ^84.  317.  3^8.    S.  C,  3  Salk.  33^,  S.  C. 

Carth.  257.    S.  C.  xi  Mod.  32.    S.  C.  Holt,  666.    S.  C.  i  Freem*503«    »  Ack.  904.  3  Bac*  Abr.  334. 
Crulfe  on  fines,  175.    4  Brown  P«  C*  594.    Cowp.  379, 

Bb3  That 
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Smoii  01      That  Sir  Nicholas  Martyn  was  fcifed  of  the  premiffcs  in  fee,  and  that 
CvoMOBB.     1^^  ^^  £xon  by  deed  indented  ult.  Auguft,  23  Car.  i.  in confidcratioo 
of  a  marriage  then  to  be  had  hetwetnfViUiam  Martyn  his  (on  and  heir 
apparent,  and  Elizabeth  C.  and  a  portion  with  her;  covenants  widi 
J.  L.  and  S.  L.  that  before  the  end  of  Michaelmas  Term  following, 
he  would  levy  a  fine,  or  by  other  conveyance,  afliire  the  premiiles 
to  the  faid  covenantees,  and  their  heirs,  or  fuch  as  they  ibould 
nominate  to  be  joined,  to  the  ufe  of  Sir  Nich.  Martyn  for  lifr, 
remainder  to  the  faid  William  Martyn  in  tail  male,  remainder  to  Ar 
Nicholas  in  tail  male,  remainder  to  the  right  heir  of  Sir  Nichslasy 
PROVISO,  that  it  fhould  be  lawful  to  Sir  Nicholas  during  his  Yiky 
and  after  his  death  to  William  Martyn^  and  the  heirs  males  of  his 
body  at  their  will  and  pleafure,  to  make  any  leafe  or  leafes  of  anj 
part  then  in  demife,  or  ufually  before  that  time  within  twenty  years, 
accuilomed  to  be  let  to  any  perfon  or  perfons  whatibever,  as  well 
in  reverfion  as  poffeffion  for  twejity-one  years  or  three  lives,  or  for 
any  term  or  ftate  whatfoever,  not  exceeding  three  lives  or  years 
determinable  on  three  lives,  ita  quod  the  ancient  and  accuftomed 
rent  be  referved,  or  more,  and  ita  quod  no  one  tenement  or  thing  be 
*  [  37'  J     at  any  time  eftated  or  charged  with  any  larger  ♦  or  longer  eftatc  or 
term  than  for  twenty-one  years,  or  three  lives,  or  any  number  of 
years  determinable  on  the  aeath  of  three  perfons  at  the  moft. — ^Tbt 
afterwards,  on  the  firft  of  September,  23  Gar.  i.  Sir  Nicholas  Martjn 
made  a  leafe  for  years,  and  a  releafe  to  the  ufes,  and  under  the  limi- 
tations and  powers  in  the  firft  indenture  mentioned ;  that  by  virtue 
of  thefe  indentures  Sir  Nicholas  became  feifed  for  life,  remainder 
to  the  faid  Wiliiam,Martyn  in  tail  male,  &c ;  that  the  iaid  Sir 
Nicholas  had  ifTue  the  faid  William  Martyn  his  only  fon  and  heir; 
that  the  (aid  marriage  was  folemnized ;  that  the  faid  William  Martp 
and  Elizabeth  his  wife  had  iSut  Nicholas  Martyn  H^tXcSoxdi^ 
plaintiff;  that  on  the  14  March,  23  Car.  i.  Sir  Nicholas  by  in- 
denture demifed  to  Qemeht  Weflcondfe  the  houfe  in  queiHon,  Ha- 
bendum from  theaforefaid  1 4fh  day  of  March  for  ninety-nine  years, 
if  Elizabeth^  Richard^  and  Nicholas  Wejlcombe  fliould  lo  long  live, 
rendering  8 1. 10  s*  rent  per  annum;  by  virtue  whereof  CUment  entered 
and  continued  pofTefled  until  the  lOtnofMay,  1689,  on  which  day 
Richard  Wejlcombe  died  ;  by  whofe  death  the  leafe  made  to  CUment 
was  legally  determined,  and  not  before;  that  fome  time  after  the 
demife  to  Clement^  Sir  Nicholas  died  fcifed  of  the  reverfion,  aiid 
William  Martyn  became  feifed  of  the  reverfion ;.  and  that  he  being  fo 
feifed,  on  the  6  Oftober,  1654,  reciting  the  leafe  to  Dr.  Weftcmht 
for  years  determinable   on  the   life   of  Elizabeth^  Richard^  aiKl 
Nicholas  Wejicombcy  under  the  faid  rent  of  8 1.  los.  did  for  twenty- 
one  years  releafe  8 1.  of  the  faid  annual  rent,  and  leafed,  and  to 
ferm  lett  (Ji  lex  in  hoc  caju  ftc  poflulat)  the  faid  houfe  to  the  faid 
Elizabeth  for  ninety-nine  years  after  the  legal  determination  of  the 
before  recited  eftate  then  in  the  feme  being,  if  George  and  WilUom 
ihould  fo  long  live,  renderine  the  rent  of  ten  (hillings ;  that  Ell- 
zabetby  Richard^  and  Nicbelai^  were  then,  and  long  afterwards  in 
life;— That  William  Martyn^  4  April,  1662,    died  feifed  of  the 
xeverfion  aforeiaid,  and  after  his  death,  the  ikid  Nicholas  the  Icflbr 

of 
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•f  the  pkintiff  became  feifed  of  the  reverfion ;  that  during  the  Icafc      S^noiiDt 
to  Clement  JVeftcomhe  and  before  tlie  determination  of  it,  w«.  in  the     cu»mor«« 
27  Car.  2.  Nicholas  Martyn  levied  a  fine  fur  conufqnce  de  droit  ctrnu 
ceoy  &c.  to  Sir  John  Carew^  and  others,  with  proclamations  to  the 
life    of  x\it  (dXa  Nicholas  Martyn    in  fee;   that   the  leafe  of  Sir 
Nicholas  to  Qemertt  JVeflcombe  did,  on  the  lO  May,  1689,  deter- 
mine by  the  death  of  Richard  IVeftcotnbe  \  that  the  leafe  made  by 
IVtlliam  Martyn  to  Elizabeth  Wejlcombe^  was  dehita  juris  forma 
afligned  to  Cudnnrc;  that  he  by  virtue  thereof  entered ;  that  JV7- 
cholas  Martyn  entered  on  him,  and  made  the  demife  in  •  the  decla-  *  [  372  ] 
ration  mentioned  to  the  plaintiff*,  who  entered  and  was  poflefled 
until  the  defendant  entered  and  ejected  K.  &c.  et  ft  pro  quer.  pro 
quer,  etjipro  def  pro  def 

Shower /Sr  the  defendant.  The  case  in  fhort  is  thus :  A. being 
tenant  for  life,  rcmamder  in  tail  to  B,  the  eldeft  fon  and  heir  of  A, 
remainder  in  tail  to  A,  remainder  in  fee  to  the  right  heirs  of  A, 
with  power  for  the  tenant  for  life,  and  the  remainder  man  and  his 
iflue  in  tail,  to  make  Icafcs,  A.  makes  a  leafe  purfuant  to  the 
power,  and  dies:  while  that  leafe  is  in  being,  B.  the  remainder 
man  in  tail,  makes  a  leafe  for  years,  rendering  ten  (hillings  rent  to 
commence  after  the  determination  of  the  firft  leafe.  B.  dies  leaving 
iflue  Nicholas  Martyn  (the  leffor  of  the  plaintiff)  heir  to  the  entail : 
Nicholas  Martyn  before  the  commencement  of  the  fecond  leafe,  or 
the, determination  of  the  firft,  levies  a  fineywr  conufance  de^. droit  come 
ceoj  ^c.  with  proclamations  to  the  ufe  of  him(elf  in  fee-fim|de ; 
the  firft  leafe  determines ;  the  fecond  leiTee  enters;  the  leflbr  of  the 
plaintiff  enters  upon  him,  &c. 

The  first  (question  in  this  cafe  is  whether  this  leafe  be  agree- 
able to  the  power;  and  if  fo,  then  there  will  be  ah  end  of  the  cafe  I 

Secondly.  Admitting  that  againft  me,  FirJI^  whether  this  leafe 
be  not  void  in  its  firft  creation :  Secondly^  whether  it  be  not  void  by  the 
death  of  the  then  tenant  in  tail  who  made  it,  or  voidable  only;  and 
Thirdly^  if  now  voidable  at  all  after  the  fine  levied  by  the  iffue  in  tail  ? 

As  to  the  first  question  I  will  juft  put  the  cafe, and  fubmit  Powertonuke 
it.    The  power  is,  to  make  any  leafe  or  leafes  of  any  part  of  the  !«<«  *»"  P®^«^- 
premiffes  ufually  demifed  in  poffeffton^  or  reverfton  for  twenty-one  ygarf'J/^i' 
years  or  three  lives,  or  any  number  of  years  determinable  on  three  Hvcs. 
lives,  fo  that  the  thing   to   be  leafed  be  not  at  any  time  ftatcd 
or  leafed  for  any  longer  or  larger  term  or  eftate  than  three  lives, 
twenty-one  years,  or  other  number  of  years  determinable  on  three 
lives  at  the  moft,  rendering  the  ufual    rent,    or   more.       Now 
taking  this  power  according  to  the  words,    the  leafe  is   not  re- 
pugnant, for  it  is  to  be  in  poffejpon  or  reverfion  at  the  will  and 
pleafure  of  the  tenant  or  iffue  in  tail,  fo  that  no  one  eftate  or  leafe 
be  for  above  three  lives ;  now  here  is  no  one  eftate  for  more ;  here 
is  one  in  poffeffion  for  three  lives,  and  one  in  reverfion  for  two : 
the  meaning  might  be,  that  he  might  make  a  leafe  in  poffeffion  for 
three  lives,  and  the  like  in  reverfion  for  three,  but  neithex  for  more  ; 

B  b4  and 
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SruoKBt 

V. 

C  373  J 


SruoKBt      and  if  it  be  conftraed  that  all  together  {hould  amount  to  no  more 
CuBMORE.      *"  reverfion  as  well  as  pofleiSon,  then  thofe  words  "  in  rcvcrfion" 

would  *  be  in  part  ufdefs :  but  this  feems  hard  to  juftify,  (o  I  waved 

it,  and  argued  the  pthen 


The  second  question,  If  this  fecond  leafe  be  good  and  valid, 
though  not  purfuant  to  the  power.  And  to  make  it  appear  fo,  I 
infift  on  three  things. 

Firfij  That  when  tenant  in  tsul  makes  a  leafe  for  years,  ren- 
dering rent,  and  dies,  fuch  leafe  is  not  determined  by  the 
death  of  the  leflbr,  or  the  defcent  of  the  eftate  tail  on  the 
iffue,  but  remains  in  force  till  avoided  by  the  entry  of  the  iffue. 
Secondlyy  That  if,  before  fuch  avoidance,  a  tine  be  levied,  and 
the  eftate  tail  either  barred  or  extinguifhed,  fuch  leafe  becomes 
thereby  indefeafable  \  and  that,  thirdly y  there  is  no  difference  as  to 
this  refpe£l  between  our  leafe,  and  that  of  any  other  leafe  :  that  a 
leafe  to  commence  at  a  future  day,  ftands  in  the  fame  plight  fmai 
the  iffue,  efpecially  as  our  cafe  is,  being  made  by  tenant  in  tail 
remainder  in  fee  to  himfelf> 

Firjiy  When  tenant  in  tail  makes  a  leafe  for  years,  rendering 
rent,  and  dies,  the  leafe  does  not  thereby  become  void,  but  the  iffue 
may  avoid  it  or  not  at  his  pleafure :  this  I  know  will  be  agreed  to 
me ;  but  I  muft  pray  leave  to  inforce,  and  a  litde  to  illuftrate  the 
teafon  of  it,  becaufe  the  fame  reafon  will  be  applicable  to  the  leafe 
in  years,  as  I  fhall  evince  ptefently:  the  difference  is  between  a 
charge  and  an  tntereft  with  recompence.  It  is  true,  if  tenant  in 
tail  grant  a  rent  charge,  or  the  like,  when  he  dies  it  is  determined, 
becaufe  as  he  has  not  (fmce  the  flatute)  a  power  of  alienation;  fo 
^either  can  he  clog  or  incumber  the  land  or  the  eflate  to  the 
damage  of  the  iffue,  for  that  would  intirely  evade  the  force  of  the 
ftatute  de  donisy  &c.  Now  the  very  reafon  why  fuch  incumbrance 
becomes  void  by  his  death,  viz.  benefit  of  the  iffue,  is  the  veqr 
reafon  why  a  leafe  for  years,  rendering  rent,  is  not  fo  void,  but 
only  voidaole ;  the  one  is  clearly  at  firfi  fight  an  apparent  mifchief 
to  die  iffue ;  in  the  latter  cafe,  the  recompence  by  rent  makes  it 
doubtful,  whether  the  leafe  wiU  prove  fo  or  not,  becaufe  perhaps 
the  rent  may  be  of  more  value  than  the  land ;  and  if  fo,  then  the 
iffue  (for  whofe  fake  the  ftatute  de  donii  was  made)  may  be  advan* 
taged  by  fuch  leafe,  and  confequently  it  is  unreafonable  that  tiit 
law  which  was  defigned  for  his  benefit,  ihould  be  conftrued  to  turn 
to  his  mifchief;  and  this  is  the  true  reafon  of  his  privilege  to  elec^ 
becaufe  it  ftands  indifferent,  whether  beneficial  or  mifchievous; 
and  perhaps  the  rent  (though  of  leffer  value)  may  be  of  more  ad- 
vantage to  the  iffue,  than  the  land,  as  his  father  thought  before  him, 
becaufe  of  the  diftance  of  the  land  from  his  habitation,  or  the  like: 
whereas  in  the  other  cafes  of  charges,  there  is  no  quid  pr$  qu^ 
nothing  in  lieu  or  recompence  for  the  lofe.  This  difterence  upon 
[  374  i]    ^^'^  reafon  is  agreed  in  the  cafe  of  Smith  v.  StapUten^  *  {a)  which 
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I  ihall  put  at  large  anon»  and  in  Plowdin  are  cited  all  the  cafes  to  3Tito»ii» 
this  puqwfe,  which  I  will  not  repeat,  as  OSiavian  LombareTs  caji^  Cu9iio«t, 
and  Cawxton*s  and  others:  nay,  if  a  rent-charge  granted  be  tor 
the  benefit  of  the  iffue,  it  is  not  void  by  the  death  of  the  grantor ; 
as  if  tenant  in  tail  have  but  a  defdSirible  title,  a  rent-charge  granted 
for  the  releafe  of  all  right,  (hall  bind  the  ifllie  for  ever,  becaufe 
appa!rently  for  his  advantage,  that  grant  preferving  to  him  the  eftate: 
(o  that  the  difference  on  the  whole  is  this;  where  the  a£t  of 
the  anceftor  is  apparently  mifchievous  to  the  iflue,  it  becomes  ab- 
folutely  void  by  his  death ;  where  it  is  apparently  beneficial,  it  is 
abfblutely  good  and  binding  for  ever :  where  it  is  indifferent  and 
doubtful,  whether  profit  or  lofs,  there  neither  valid  nor  void,  but 
only  voidable  at  eledlion,  1  Rolls  Jbr.  841,  842.  Co.*  Lit.  46* 
J>y€r  51.  and  all  the  other  cafes  admit  this. 

Sicondh.'^ThaX  leafes  made  by  tenant  in  tail,  are  only  voidable 
by  the  iflue  in  tail,  while  as  fuch.  That  he  may  avoid  fuch  leafe, 
mufi  be  aereed ;  and  the  reafon  whv  he  may  avoid  it,  is  the  ftatute 
iU  donis\  It  is  a  privilege  given  to  nim  by  that  ftatute;  for  before, 
his  anceftor  might  have  aliened  after  iffiie,  and  the  alienee  might  have 
enjoyed  it  for  ever ;  much  more  might  he  make  a  leafe,  rendering  a 
rent  fo  as  to  bind  him :  then  the  ftatute  is  defigned  for  the  benefit  of 
the  iirue,and  the  iflue  only :  this  is  a  power  belonging  to,  and  follow- 
ing of  the  eftate  tail ;  and  when  that  eftate  is  gone,  the  power  or  pri« 
vilege  incident  to  it,  muft  of  confequence  fail.  I  pray  your  lofdOiip's 
confideration  of  the  nature  of  an  eftate  tail ;  it  is  fpecial  and  particular, 
and  differs  from  all  other  eftates  whatfoever ;  it  is  not  transferrable 
as  other  eftates  are :  eftates  either  in  fee-fimple,  for  life,  or  for  years, 
may,  by  due  conveyance  in  the  law,  be  transferred,  and  the  party  to 
whom  fuch  legal  conveyance  is  made,  may,  and  ihall  be  faid  to  be, 
and  really  is  feifed  or  poflefTed  of  the  fame  eftate  for  quality,  as  the 
alienor  was ;  but  this  is  not  true  of  an  eftate  tail ;  it  is  perfonally 
inherent  in  the  blood  and  iflTue  of  the  donee ;  and  therefore  before 
the  ftatute  of  fines,  a  difcontinuance  of  it  wrought  a  n^^w  and  tor- 
tious fee ;  and  now  by  the  ftatute  a  lawful  one ;  but  he  is  no  longer 
feifed  of  an  eftate  tail :  In  all  pleadings  now  af^er  this  fine,  he  muft 
alledge  himfelf  feifed  in  dominicofuo  ut  di  feodo  fimplku  Then  for 
this  right  of  election  to  avoid  or  affirm  the  leales  of  his  anceftors, 
it  is  only  a  power  incident  to  the  eftate  tail,  and  it  is  no  more,  for 
it  is  not  an  incident  to  the  remainder  or  reverfion  in  fee;  for  if  an 
eftate  tail  be  granted  to  one,  remainder  •  or  reverfion  to  another  in  *  [  375  3 
fee,  and  the  tenant  in  tail  make  a  leafe  for  years,  and  die  without 
iftlie,  this  leafe  is  void  quoad  the  reverfioner  or  remainder-man,  as  is 
Con  Lit.  46.  There  if  tenant  in  tail,  remainder  to  his  own  right 
heirs  (as  our  cafe  is,  'and  I  ftiall  obferve  more  anon)  make  a  leafe 
for  years,  and  die  without  iiFue,  his  heir  general  cannot  avoid  this 
leafe ;  it  is  only  the  iffue  in  tail  which  can  avoid  it,  and  as  iflue 
in  tail,  and  therefore  only  while  fuch :  now  he  is  become  a  mere 
ftranger  to  the  eftate  tail,  there  remains  no  longer  any  privity  in 
bim,  now  the  ftatute  was  not  made  for  the  advantage  of  ftrangers, 
biit   only  to  preferve  the  eftate  and  inheritance   in   the  blood 
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of  him  to  whom  the  gift  was  made  fecundum  frrmam  deniy  and  b  h 
Co.  Liu  19.  by  Coke  from  the  mouth  of  Sir  Wiixiam  Hcrle, 
in  5  Edw.  3.  14.  and  the  old  books  of  3  Edw.  3.  2.  and  4  Edw.  3. 
47.  which  have  been  cited,  that  a  recovery  is  given  to  the  blood  of 
the  donee,  and  not  to  others ;  and  the  plea  of  that  ftatute  lies  only 
in  their  mouths,  and  no  others:  this  is  plain  by  Littleton, y^<f2L 
363.  the  intent  of  the  ftatute  was,  that  nothing  fliould  be  done  to 
the  prejudice  of  the  ifilie;  and  my  Lord  Coke  in  his  comment  on 
that  ftatute,  Co.  Lit.  224.  faith,  "  hereby  it  appears,  that  toreftrain 
^*  tenant  in  tail  from  alienation  againft  the  proht  of  his  if{iie,is  good, 
«*  for  it  agreeth  with  the  will  ot  the  donor,  and  die  intent  of  the 
^  ftatute,'*  and  a  condition  annexed  to  an  eftate  tail,  not  to  iufFera 
common  recovery,  is  therefore  void,  becaufe  of  the  fuppofed  recom- 
pence :  all  whicn  proves  the  ifliie  only  concerned ;  here  the  conufor 
now  is  not  privy  anyway :  a  fine  is  a  feoffment  upon  record,  and 
no  man  can,  or  ought  to  make  a  title  againft  his  own  fcoffinenc : 
by  the  fine  he  acknowledges  a  fce-fimple  in  die  conuibr,  and  by  the 
proclamations  and  ftatute,  bis  ifltie  are  barred  to  fay  otherwife,  and 
fo  neither  he  nor  his  ifTue  can  fay  the  eftate  tail  is  in  being,  or  avoid 
this  leafe  by  force  of  the  eftate  tail,  and  it  muft  be  by  force  of  that, 
or  not  at  all. — To  prove  fuch  a  voidable  leafe  confirmed  by  a  fine 
levied  by  the  ifTue  in  tail,  whether  the  fine  be  fubfeqoent  to  the 
leafe,  or  before,  fee  the  cafe  of  Cudmore  v.  Bittiforij  Sid.  62.     It  was 
Michaelmas  Term  13  Car.  2.  B.  R.  on  a  trial  at  bar  here,  and  a 
fpecial  verdift  waved  on  that  opinion  here,  though  it  was  offered. 
Baron  ^xAfeme^  tenants  in  fpecial  tail,  remainder  to  the  heirs  of 
the  hufband  J  they  have  ifTue  two  daughters ;  they  levy  a  fine  to  a 
ftranger  and  his  heirs,  the  hufband  dies  ;  the  firm  malces  a  leafe  for 
one  hundred  years,  and  dies  ;  held  to  be  a  good  leafe,  and  to.  con* 
tinue  in  force  fo  long  as  there  is  ifTue  in  tail  in  being,  and  that 
it  could  not  be  avoided.     Crocker  ♦  v.  Kclfey',  in  Jones  6a.     Cro. 
Jac.  689.     Bridgeman  27.  at  large  is  direa  in  this,   it  is  the  fiune 
cafe,  and  as  it  is  i  Rolls  Abr.  843,  it  proves  die  leafe  not  avoid- 
able by  the  conufor,  becaufe  not  in  of  the  eftate  tail,  and  therefore, 
fays  that  book,  it  is  good  fo  lon^  as  there  is  ifTue  of  the  body,  and 
this  though  the  fine  were  levied  oy  the  iflue  in  tail  before  the  leafe 
made  by  iht  feme  mother;  and  this  judgment  affirmed  on  error; 
and  no  doubt  of  this  point,  fa vs  Rolls^  but  only  of  that  on  the  n 
Hen.  7.  c.  4.  of  Jointures.    As  that  cafe  of  Crocker  v.  Kelfey^  is  *ui 
Jones  60,  61,  tnis  point  of  avoiding  die  leafe  by  the  conufce   is 
admitted  diat  it  cannot ;  and  then,  though  agreed  that  to  fbme  pur- 
pofes  the  eftate  tail  had  a  continuance  in  ri^t  quoad  ftrangers,  yet 
the  leafe  was  not  avoidable  fo  long  as  there  was  ifTue,  though  as  to 
the  reverfton  it  would  be  void,  as  they  there  incline  j  but  Aat  is 
becaufe  there  the  leafe  was  made  by  the  feme  who  bad  not  the  rc- 
verfion  in  her,  as  here  the  Icflbr  had,  and  I  (haB  fhew  more  pre- 
fently :  now  I  fay  there  could  have  been  no  queftion  on  the  ftatute 
of  jointures,  but  this  point  muft  be  agreed,  that  the  fine  fo  altered 
the  eftate  tail,  as  to  make  the  leafe  unavoidable,  becaufe  the   leale 
was  good  at  common  law,  and  the  ftatute  de  donis  only  aided  the 
iffue  in  tail.  As  it  is  in  2  Rolls  Rep.  490,  Mason,  in  fais  argument, 
2  agrees 
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agrees  this,  that  if  tenant  in  tail  make  a  leafe  for  years,  and  then  Stmonds 
levya  fine  toanodier,  this  leafc  becomes  unavoidable:  and  though  cudm'ork. 
that  cafe  has  been  cited  on  the  other  fide,  vet  nothing  in  it 
can  argue  for  a  contrary  opinion ;  for,  fuppofe  tne  eftate  tail  only 
barred,  and  not  extinguiflied,  yet  the  eftate  tail  has  a  continuance 
only  for  the  benefit  of  ftrangers,  not  to  the  deftru£tion  of  their 
rights ;  a  ftranger  may  fay  in  fome  cafes,  that  the  tail  ftill  conti- 
nues, but  never  the  party  himfelf :  and  all  the  cafes  there  put,  and 
all  that  can  be  found  in  the  books,  where  particular  eftates  are 
drowned,  or  extinguifhed,  or  barred,  or  altered  by  furrender,  or 
other  ad  of  the  parties,  though  they  are  faid  in  notion  to  have  a 
continuance  after  fuch  afts,  yet  it  is  only  quoad  ftrangers  to  preferve 
their  rights,  never  to  deftroy  them:  the  known  cafe  of  tenant  for 
life  when  he  grants  a  rent-charge,  and  then  furrenders,  his  eftate 
is  gone,  and  abfolutely  merged  between  him  and  the  reverfipnep; 
but  quoad  the  grantee  it  is  ftill  in  being:  and  I  know  of  no  particu- 
lar  cafe,  where  a  particular  eftate  can  be  (aid  to  be  in  being  quoad 
ftrangers  that  is  gone;,between  the  parties :  but  it  is  for  the  ftranger*s 
benefit,  and  not  3ie  parties ;  the  ftranger  ftiall  be  admitted  to  fay, 
it  continues  in  being,  not  the  party :  fo  that  if  the  eftate  tail  be 
only  barred,  and  not  extinguiftied  by  the  fine,  yet  it  makes  not  for 
them;  if  it  be  extinguiftied,  ♦  die  leflbr  cannot  pretend  to  avoid  *  L  377  J 
this  leafe ;  if  only  barred,  it  fliall  not  be  avoided  by  him  after  the 
fine,  and  the  conufee  cannot  avoid  it  fo  long  as  there  is  iflue  in  being, 
by  that  cafe  afore-cited.  In  Bridgeman  27.  it  is  admitted  that  if  the 
jfiue  do  make  a  feoffment  to  a  ftranger  before  entry,  the  feoffee 
fhall  never  avoid  fuch  leafe ;  and  there  it  is  taken  for  a  general  rule, 
that  the  feoffees  of  tenant  in  tail,  and  all  that  come  to  the  land 
under  the  tenant  in  tail  by  any  affurance  made  by  him,  whereby 
the  eftate  tail  is  barred,  or  difcontinued,  ftiall  have'  held  the  eftate 
charged  with  the  leafes  and  charges  made  by  tenant  in  tail :  and 
the  ume  law  is  for  thofc,  that  come  to  the  land  under  the  tenant  in 
tail,  though  the  eftate  tail  remains  not  barred  or  difcontinued  (ex- 
cept the  iffue  in  tail  who  are  helped  by  the  ftatute  dc  donis)  and 
therefore  if  tenant  in  tail,  make  a  leafe  for  years,  the  feme  fliall 
hold  it  charged,  fo  fliall  tenant  ^^r  courtefy  of  afetfu  tenant  in  tail ; 
and  tenant  for  three  lives  warranted  by  the  ftatute  of  37  Hen*  8. 
c.  ftiall  not  avoid  fuch  leafes ;  and  the  reafon  is,  becaufe  the 
ftatute  de  donis  doth  not  aid  them,  as  it  doth  the  iffue.  The  cafe  in 
6  £tiz,  Dalifon  in  fine  new  BendL  65.  is  ikvongx  feme  tenant  in  tail 
made  a  leafe  for  twenty-one  vears  and  after  takes  hufband,  and  they 
have  iffue;  fliedies;  her  hufoand  being  tenant ^^r r^wr/^ furrenders 
that  eftate  to  the  iffue  in  tail;  held,  that  tenant  by  courtely 
could  not  avoid  that  leafe,  nor  could  the  iffue  during  life  of  tenant 
^er  courtsjy'i  becaufe  fo  long  he  fliould  be  faid  to  be  in  of  that  eftate. 
t  is  true,  Moore  8.  feems  otherways ;  but  4  Leon.  200.  is  accordino- 
to  DaliJon*s  Report^  and  the  fame  is  in  Owen  83.  PoutrelPs  caf7. 
Objectiow,  Sir  Thomas  Jf^iatfs  cafe^  Dyer  107.  115.  Tenant  in 
tail,  reverfion  in  the  king ;  he  makes  a  leafe  for  vears ;  tenant  in  tail 
is  attainted ;  the  king  being  in  of  the  reverfion,  mall  avoid  the  leafe. 
But  I  ANSWER,  The  reafon  there  was,  becaufe  the  king  could  not 
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have  two  fee  flmples,  one  as  donor,  and  fo  he  had  the  revcrfion; 
the  odier  by  the  attainder  as  determinable  on  death  without  ifliie^ 
but  held  there,  that  if  the  king  had  had  the  eftate  tail  as  forfeit  by 
a£l  of  parliament  only,  he  (hould  not  avoid  leafes  made  by  the 
tenant  in  tail :  there  the  king  became  feifed  of  the  reverlion  by  aS 
in  law,  viz.  the  attainder;  here  is  an  zA  done  by  the  ifliie  him&lf : 
this  is  rather  like  to  the  cafe  of  the  Lord  Aberganefy  6  Gr.  78;  two 
jointenantS;  in  fee,  and  one  grants  a  rcnt-chsu-ge  in  fee,  then  re- 
leafcs  to  his  companion,  he  (hall  never  avoid  that  grant,  becaufe  he 
came  to  it  by  his  own  a<Sl,  viz.  acceptance  of  the  releafe,  aod  Dot 
per  jus  accrejcendi  ;  and  (b  by  acceptance  of  the  releafe,  he  hath  de- 
prived bimiclf  of  the  benefit  and  *  means  of  avoiding  the  charge  of 
his  companion,  which  he  might  have  had  by  the  furvivorihip.-* 
Objection,  Sir  George  Brown's  cafcy  3  Go.  51.  that  in  cafe  ofa 
leafe  made  hy  feme  tenant  in  tail  for  three  lives  contrary  to  the  ii 
Hen.  7.  c.  of  jointures,  the  alienee  by  fine  from  the  muc,  might 
enter  and  avoid  fuch  leafe.  Answer,  That  is  true,  but  confider  the 
reafon  of  it,  and  it  makes  for  me;  that  judgment  was  founded  merely 
on  the  words  of  the  aft,  "  to  whom  the  inconteftable  tide  or  inhe- 
ritance appertains,  &c."  but  it  is  there  agreed,  that  otherwtfe,  and 
by  the  common  rules,  he  could  not,  for  a  right  or  title  of  entry 
could  not  be  transferred,  and  the  conufor  could  not  claim  agaiolt 
his  own  fine.  Objection,  Co.  Lit.  46.  The  feoffee  fluUhave 
the  fame  eleftion  to  avoid  or  affirm  as  the  ifTue.  Answer,  tbat 
cannot  be  law,  nor  doth  the  authority  there  cited  juftify  it,  Pleod* 
437.  for  it  is  only  faid  by  the  counfcl  arguendo^  and  put  with  a  ^  and 
perad venture*'  for  the  difallowance,  whidi  Coke  omits:  befides, 
the  feoffee  is  in  of  a  tortious  fee ;  and  fo  is  the  text  of  mailer  Uttk" 
ton^Je£l.  599.  And  then  by,  confe(juence  he  can  no  more  avoid  the 
leafe,  than  a  dijjetfor  \  but  by  that  very  cafe,  it  fuppofes  an  entry  by 
the  ifllze  in  tail,  which  plainly  proves,  that  a  mere  difcent  doth  not 
make  it  void  \  however  an  aiiual  entry  doth  undoubtedly  avoid  it, 
and  that  is  true,  and  further  not :  and  Rolls  in  his  i  Abr.  842« 
where  he  has  this  of  Coke's^  adds  quareceo.  Objection.  Tbe  cafe 
of  Opts  V.  Thomfony  i  Sid.  260.  i  Keb.  788.  9x0.  ANSWER. 
There  never  was  any  judgment  in  that  cafe,  and  as  it  is  mentioned 
in  3  Keb.  109.  197.  it  doth  appear  fo.  Then  the  cafe  oi  Smith  v, 
Stapletonj  Plowd.  436.  is  in  truth  a  full  and  dired  authority,  dut 
fuch  leafe  made  by  tenant  in  tail,  may,  after  the  death  of  tenant  in 
tail,  become  unavoidable  by  a  fine  with  proclamations,  otherwife 
there  could  have  been  no  argument  nor  judgment  that  the  leafe  was 
unavoidable  j  for  if  after  the  proclamations,  and  a  barr  of  the  eftate 
tail,  the  fame  eleftion  remained  as  before,  thofe  other  points  there 
could  never  have  been  in  doubt  \  as  whether  the  leafe  ihould  bind  and 
be  unavoidable,  which  was  raifed  on  the  grant  and  remainder  in  the 
life  of  tenant  in  tail  by  the  proclamation  coming  afterwards:  if  th« 
eftate  tail  be  extinguifhed  then  I  take  it  to  be  clear,  that  the  leafe  i« 
unavoidable  5  if  only  barred,  it's  continuance  is,  and  can  be  only 
■for  the  benefit,  not  tne  miichief  of  flrangers ;  but  by  and  by  I  ft^l'i 
I  hope,  prove  it  extinguifhed,  as  this  cafe  is. 

'     ThirMfi 
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♦  7linI^,Tben  whether  there  be  any  difference  between  this,  and     SymoitDt 
the  common  cafe  of  a  leafe  for  years  by  tenant  in  lailj  if  ourleafe     Cudmohi. 
PDW  in  quelHon  be  not  in  the  fame  plight  and  condition^  as  any   ^  ^  \ 

other :  and  with  fubmiifion,  it  is  the  lame  in  all  refpedls  with  a       *•  ^' ^  '■ 
term  commenced,  for  it  is  neither  void  in  its  creation,  nor  void  by 
the  death  of  tenant  in  tail,  nor  voidable  by  the  conufee  of  the  fine^ 
any  more,  .or  otherwife  than  another  tertti.    It  is  not  void  in  its 
creation,  for  whatfoever  may  by  any  poflibility  take  effect,  and  have 
its  full  force,  can  never  be  faid  to  be  void ,  now  this  future  leafe 
might  have  commenced  in  the  life-time  of  him  that  made  it  by  the 
determination  of  the  former  leafe  ^  for  no  man  can  fay,  it  would  have 
been  invalid  with  refpe(%  to  the  tenant  in  tail  himlelf,  and  confe- 
quendy  not  void  in  its  creation :  it  is  nothing  like  a  leafe  made  to 
begin  after  death.  Cor  there  perhaps  it  may  be  faid  to  be  fo,  becaufe 
only  a  charge  or  incumbrance  on  his  iffue,  and  none  upon  himfelf ; 
the  law  reftrains  him  from  prejudicing  his  iffue,  which  that  appa- 
rently does,  for  he  himfelf  agrees  it  inconvenient,  becaufe  it  doth 
not  charge  himfelf:  it  is  like  the  cafe  of  a  warranty,  in  Co»  Lit. 
386.  where,  the  heir  fhall  never  be  bound  by  an  exprefs  warranty;  ^,0 Co'^^c 
but  where  the  anceftor  was  bound  by  the  fame:  the  fame  If  a  man  Cro.jlc.  579. 
bind  his  heirs  to  pay  a  fum  of  money,  this  is  void,  and  fo  agreed  in  Hob.  ijo, 
the  cafe  of  Oates  v.  Fritb^  HdL  130 ;  that  no  man  (hall  charge  ^•^^  ** 
his  heir,  but  as  part  of  himfelf,  and  fo  begin  with  himfelf;  and  for 
that  reafon  a  contra^  concerning  his  land,  which  fliould  otherwife 
go  to  his  iffue,  fliall  not  bind,  becaufe  not  bound  himfelf.     But  even 
that  cafe  of  a  leafe  commencing  poji  mortemy  is  but  Manwood^s 
opinion  in  Dy^r  279;  and  Catlin  yu/fict  dented  it  to  be  law; 
but  however,  taking  it  for  granted,  it  cannot  affe<^  our  cafe ;  for  the 
reafon  of  Manwood  was,  and  only  could  be,  becaufe  it  could  not 
take  tStEt  in  efft  from  the  poffelBon  in  the  life  of  tenant  in  tail ; 
there  the  iflue  claims  paramount  the  leafe,  and  becomes  feifed  of  the 
ellate  tail  per  mortem  fecutuT  formam  doniy  which  is  before  the  com- 
mencement of  the  leafe,  for  that  is  pojl  tnortem^  and  could  by  no 
pofBbility  attach  in  poffeiEpn  till  then.     But,  a  future  leafe,  though 
it  be  not  of  the  fame  validity  and  force  to  all    intents  and  pur.* 
pofes  as  one  in  poffcifion,  yet  it  is  as  to  thofe  reipe£ts  we  are  now 
confidering :  it  is  efteemed  in  law  as  an  interefV,  and  as  an  intereit 
ailignable ;  it  is  not  as  a  mere  chofe  in  adion,  for  that  cannot  be 
aifigned;  it  is  not  as  a  mere  poffibility,  for  that  cannot  be  barred, 
as  is  in  the  cafe  of  Pell  v.  Brown^  of  an  executory  devife ;  this  is 
forfeitable  as  other  eftates,  and  may  be  furrenderea  or  exdnguifhed 
by  a£h  done  on  the  land,  or  which  touch  the  realty,  though  in  fome 
cafes  in  a  different  manner  *  than  fome  other  particular  eftates :     ^  [3^^  ] 
it  is  an  intereft  here  iffuing  out  of  the  efbte  tail  in  poffeflion,  for  it 
might  have  attached  in  poffeffion  in  his  life-time.     Befides,  here  it 
is  under  the  lame  refpedls  quoad  the  iffue,  as  a  term  commenced  ;  it 
is  with  a  recompence  by  rent ;  and  confequently  only  voidable,  not 
void,  for  the  (ame  reafon  as  any  other  leafe ;  the  quantum  is  not 
confiderable  in  the  eye  of  the  law,  and  therefore  its   petitenefs  is 
no  objedion,  for  the  iffue  if  he  had  thought  the  land  better  in  value, 
or  more  eligible  in  any  other  refpeds,  might  have  avoided  it  by 

entry : 
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STMONBft     entiy :  diere  is  narule  or  meafiire  in  the  books,  bow  much  or  bow 
^■PMoBs.     ^^^  ^^^^  ^^  '^^  '^^  do^in  any  cafe;  if  a  rent,  it  is  enough,  be- 
cade  of  the  ele^'on.    As  this  cafe  for  the  point  of  recompencey  fe 
for  the  point  of  futurity  is  comparable  to  others  where  die  law  gives 
dedlion,  as  leafes  made  hy  fmu  coverlSj  infants,  or  other  pericuis 
under  like  diiabilities,  their  leafes  (if  without  render)  are  void;  if 
with  render,  are  only  voidable  by  difagreement  when  the  di&biUty 
is  removed ;  (b  is  the  cafe  of  S?nalman  v.  AghSrowy  Hutt.  I02.  and 
I  Rolls  Rep.  441.     Now  thofe  may  be  compared  to  this  of  tenant 
in  tail,  which  is  under  protection  of  the  ftatute,  as  diey  are  under 
the  care  of  the  common  law.     Suppofe  zfeme  coverty  or  am  infant, 
make  a  leafe  to  commence  at  Aiichaelmas  next,  with  a  render  of 
rent,  and  before  that  day  the  di(abilities  are  removed,  furely  accept- 
ance  of  the  rent  (after  fuch  time)  will  make  them  good:  yet  if 
void,  it  could  not ;  the  fame  here :  and  as  I  {aid  before,  the  protec- 
tion of  the  ftatute  de  donts  is  not  for  the  fake  of  tenant  in  tail,  but 
his  ifliie ;  for  upon  the  moft  ftridl  conftrudtion  of  itj  he  may  alien 
during  his  life :  and  therefore  this  leaie  can  never  be  void  ah  initicy 
becaufe  it  is  confiftent  with  the  eftate  tail ;    for  notwithftanding 
thofe  two  fucceffive  leafes,  he  continues  ftill  feifed  of  the  eftate  tail, 
and  ^zt  ficundum  formam  donij  both  ft-eehold  and  inheritance  re- 
mained in  him  ftill ;  this  cannot  be  denied  me ;  fo  is  d.  Lit.  2M* 
therefore  not  void :  befides,  there  is  not  one  reafon  why  a  leafe  for 
years  commenced  with  render,  may  be  affirmed  or  avoided  by  ilTuc 
in  tail,  but  what  will  reach  this  cafe ;  the  two  reafons  afHgned  are, 
that  an  intereft  paflcs,  and  a  rent  is  referved ;  here  are  both.     This 
rent  (hall  (by  opinion  of  law)  follow  the  reverfion,  and  that  proves 
this  future  leafe  founds  not  merely  in  contraft,  but  in  eftate  too : 
In  Brierton  v.  Evans^  i  Rolls  Abr.  294,  the  cafe  was,  a  man  makes 
a  leafe  for  life,  and  afterwards  makes  a  leafe  for  years  to  commence 
after  the  death  of  lefTee  for  life,  rendering  rent,  and  then  levies  a 
*  L  3^^  J    fine  of  the  reverfion  to  remain  to  ♦  him  and  his  wife,  then  djes,  the 
lelTee  for  life  dies ;  ^(tfeme  in  reverfion  (hall  have  debt  againft  this 
lefTee  for  years  for  rent  incurred  after  the  death  of  the  tenant  for 
life,  thougn  the  leffee  for  life  or  years  never  attorned,  and  the  Icfl'ce 
for  years  could  not  attorn,  becaufe  he  had  only  a  future  term  at 
the  time  of  the  fine  levied;  and  yet  adjudged  as  before ;  which  ihews 
that  the  rent  (hall  follow  the  reveriion.     The  cafe  of  3  Cro.  718. 
Pledger  V.  Lake^  is  very  ftrong  to  prove  the  regard.  Value,  and 
confideration,  which  the  law  hath  of,  and  for  a  future  term ;  that 
the  law  regards  it  as  a  term  and  intereft,  though  foturc :  tenant  for 
^fe,  remainder  in  tail,  he  in  remainder  made  a  leafe  for  years  tD 
commence  after  the  death  of  tenant  for  life ;  tenant  for  lite  after- 
wards fufFers  a  comnion  recovery,  with  voucher  of  him  in  remain- 
der in  tail,  and  dies :  the  queftion  was,  if  this  leafe  were  deftroyed  and 
gone ;  and  all  the  juftices  held  it  in  Ac  negative,  and  that  fuch 
Jeffee  might  well  faliify  fuch  recovery  both  at  common  law,  and  by 
the  ftatute  of  21  Hen.  8.  c.  15.    Though  a  rcleafe  cannot  be  made 
to  fuch  lefTee  of  a  future  term  pur  increajer  del  eftate,  yet  he  is  ca- 
pable of  a  releafe  of  the  rent  by  reafon  of  the  privity  between  them> 
and  he  may  ai&gn  it,  or  if  he  do  not^  it  IhaU  go  to  his  executors, 

a. 
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Gb.  Liu  46.    Such  an  interefl  is  capable  of  a  confirmation ;  and  fo     Stmonds 

is  it  cxprefs  in  Moore  66.  cafe  j8o,  where  a  biihop  makes  fuch  a      «    ^* 

future  leafe,  to  be  confirmable  by  the  dean  and  chapter  :  and  the  cafe 

of  Bayley  v.  Moorey  3  Keb.  109,  196,  197.  is  fo  imperfe6tiy  reported^ 

that'  its  authority  cannot  contradidt  this :  It  is  true,  it  is  otherwife 

of  a  leafe  made  by  a  diflfeifor  to  commence   at  a  future  day,  C»^ 

Lit.  296.  though  the  year-books  diere  cited  do  not  warrant  it;  but 

yet   {iippoflng  it  fo,  that  is  upon  another  reafon,  becaufe  all  the 

cftate  o(  the  difleifor  being  tortious,  nothing  but  poffeflion  capacitates 

hini  himfclf  to  take  a  releafe,  and  confequendy  no  intereft  derived 

from  him  tan  do  otherwife  without  pofieflion  too.     A  future  leafe  to 

commence  at  a  day  to  come,  made  by  tenant  in  tail,  if  purfuant  in 

other  refpedb  to  32  Hen.  8.  is  good  even  within  that  law ;  and  fo 

is  Dyer  24.6.  by  the  better  opinion  there ;  and  in  the  margin  there, 

b  cited  a  cafe  of  Thompfon  v.  Traffhrd^  the  report  is  in  PopL  9.  and 

2  Leeru  z88«     Ancient  leafe  warranted  by  the  ftatute,  is .  good, 

though  to  commence  at  a  future  day  ;  and  if  fo,  there  is  the  (ame 

reafon  why,  fuch  leafe  not  warranted  by  the  ftatute,  fhould  be  only 

voidable,  as  die  other  would  have  been  if  the  ftatute  had  not  been 

made ;  but  what  is  more  than  all  this,  to  prove  the  confideration  of 

a  future  leafe  to  be  the  fame  as  one  in  poiTeflion,  is  the  cafe  *  of  •  r  jg^  1 

joiotenants,  in  Coie  upon  Littleton,  {b)     If  two  jointenants  be  of 

a  term,  and  one  of  them  grant  to  J.  S«  that  if  he  pay  to  him  ten 

pounds  before  Michaelmas^  that  then  he  ftiall  have  his  term ;  the 

grantor  dies  before' the  day;  J.  S.  pays  the  fum  to  his  executors  at 

the  dme  required ;  yet  he  fhall  not  have  the  term,  for  it  was  but  in 

nature  of  a  communication;  but  if  he  had  made  a  leafe  for  years  to 

begin  atJI^cbaelmasy  it  fliould  have  bound  the  furvivor:  but  otherwife 

of  a  rent-charge,  common,  eftovers,  or  the  like,  they  fh^M  not  bind 

the  furvivor;  for  the  (ake  of  two  maxims,  jus  accrefcendi  prefertur 

•neribus ;  and  another  alienatio  rei prefertur  juri  accrefcendi :  fo  that  by 

Coke  it  is  plain,  that  fuch  inierejfe  termini  amounts  to  an  alienation, 

and  is  not  a  mere  incumbrance :  of  the  (ame  mind  is  Littleton  him- 

Iclf  afterwards,y^^J7. 289.  "  If  two  jointenants  be  feifed  of  certain  lands 

"  in  fee  fimple,  and  the  one  letteth  that  to  him  belongeth,  for  a  term 

"  of  forty  years,  and  dies  before  the  term  commences,  the  leflee  may 

•«  enter  and  occupy  the  moiety  to  him  leafed  during  the  term,  &c. 

**  albeit,  the  leflee  never  had  pofleflion  in  the  life  of  the  leflbr  by  force 

**  of  the  leafe."  And  he  goes  on,  "  the  diverfity  is  between  the  grant 

*'  of  a  rent-charge  and  years;  in  the  grant  of  the  rent-charge  by  one 

"  jointenant,  &c.  the  tenements  continue  always  as  they  were  before^ 

«  without  this  that  any  one  hath  right  to  have  any  parcel  of  the  tene- 

^  ments,  but  themfelves,  and  the  tenements  do  continue  in  the  fame 

**  plight  as  they  were  before  the  charge ;  but  where  a  leafe  is  made  by 

**  one  jointenant  to  another  for  years  to  commence  at  a  future  day,  the 

•*  leflee  immediately  hath  right  to  all  which  his  leflbr  had  for  the  term  % 

**  leafed;"  this  needs  no  paraphrafe,  thefe  are  his  words,  and  prove 

clearly  that  our  leafe  paflfed  an  intereft;  accordingly  is  the  cafe  oiPfHiit* 

lock  v»  Morton^  Cro.  Jac.  91.   Ejedlmcnt;  fpecial  verdid;  two  join- 

[h)  Pagt  185.  feftioa  &86, 

tenants 
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tenants  for  life,  one  of  them  grants,  that  J.  S.  {hall  bold  and  cnjoj 
the  whole  after  the  death  of  her  companion ;  held  ill,  becauib  (he 
could  not  contrad  for  the  land  of  her  partner,  becaufe  (he  bad  no 
right  therein,  but  there  refolved,  that  as  to  her  own  moietjr,  it  was 
a  good  leafe  to  charge  and  bind  her  companion,  if  ihe  had  furvived 
her;  that  if  two  iointenants  for  life,  and  one  make  a  leafe  to  com- 
mence after  his  cleath,  it  is  good  to  bind  the  companion ;  and  the 
fiune  with  a  prefent  leafe,  for  the  future  day  of  commencement 
makes  no  difference,  lays  the  book.  The  cafe  of  Wood  v.  Reynoidsy 
Cra^  Eliz.  764.  854.  is  full  in  this  point.  Ejectment,  fpecial  verdi£l. 
Sir  John  Kujfel  feifed  in  fee,  by  indenture  covenants  in  confidera* 
tion  of  marriage,  to  be  had,  to  fta^d  feifed  to  the  ufe  of  himfelf  and 
his  heirs  till  marriage,  and  *  after  to  the  ufe  of  himfelf  and  Dame 
Ruffil  for  their  lives  and  the  heirs  of  his  body  on  her,  with  re- 
mamder  over  ;  afterwards  he  lets  the  land  for  a  term  of  thirty-one 
years,  to  commence  after  the  determination  of  a  former  term;  after- 
wards die  marriage  took  ^fkSt ;  the  ftrft  term  expires ;  Sir  yobn 
Ruffil  dies ;  the  lady  enters ;  and  argued,  that  her  entry  was  law- 
ful, and  that  this  future  leafe  could  not  bind  or  bar  the  contingent 
ufe :  all  held,  it  could  not  bar  the  contingent  ufe,  becaufe  the  free- 
hold and  inheritance  continued  as  it  was  unchanged,  (fo  here)  but 
all  held,  that  this  leafe  f  though  thus  ftiture)  (hodd  bind,  for  a  cefiuj 
que  ufe  fhould  not  at  common  law  avoid  a  leafe  made  by  the  feof- 
fees upon  a  good  confideration ;  diis  leafe  though  thus  future  being 
made  out  of  the  eftate  in  fee,  from  whence  the  ufe  arifed,  fhaU 
bind  it ;  and  Popham  (aid  he  had  conferred  with  the  juilices  at 
Serjeants  Inn,  and  that  they  were  of  the  fame  mind  {a)  the  cafe  of 
Letgh  V.  Burton  (*),  in  the  Court  of  Wards  in  Hilary  Term,  43  £//s. 
cited  in  Crf.  Eliz.  765.  is  flronger,  that  fuch  leafe  Ihall  prevent  the 
rifmg  of  a  contingent  ufe;  but  yet  they  all  prove  no  real  diiference 
between  a  leafe  to  commence  in  future  and  another,  that  the  one 
pafles  an  intcrefl  as  really  as  the  other.  The  cafe  they  infiil  on  (o 
much  out  of  Cohy  which  I  mentioned  before,  Co^  Lit,  46.  proves, 
that  there  is'  no  diftereuce,  for  there  he  puts  it  thus ;  if  tenant  in  tail 
make  a  leafe  to  commence  ten  years  hence  rendering  rent ;  tenant  in 
tail  dies  9  the  ifTue  enters  and  makes  a  feoffment,  and  then  the  ten 
years  expire;  now  may  the  feoffee  have  eled^lon,  as  he  faith,  to 
affirm  or  avoid  ?  This  proves  what  I  now  contend  for,  that  this 
leafe  paiTes  an  intereft.  It  may  be  obje£^ed  the  cafe  of  Sir  Marma^ 
duke  IVyrtely  Hob.  45.  where  tenant  in  tail  of  an  advowibn,  and  his 
fon  and  heir  joined  in  a  grant  of  the  next  avoidance ;  tenant  in  tail 
dies ;  and  held  to  be  a  void  grant  againft  the  fon  and  heir.  I  anfwer 
that  no  ways  afFcdls  or  governs  our  cafe  at  all,  becaufe  the  iffiie  in 
tail  could  not  be  bound  by  his  own  concurrence,  becaufe  he  had 
nothing  in  it  at  the  time  of'^the  grant,  neither  in  right  nor  pofiefBon, 
nor  could  it  bind  him  as  a  grant  of  his  fathers,  becaufe  no  rccom* 
pence  by  rent,  and  for  want  of  that,  it  was  void  as  the  fadier*s 
grant ;  aiid  fuch  is  the  refolution  in  the  cafe  of  Bowles  v.  fVaker^ 
I  Rolls  Rep.  190,  where  tenant  in  tail  of  a  manor,  to  which  an 
advowfon  was  appendant,  grants  the  next  avoidance  and  dies,  and  the 
ifTue  enters  into  the  manor^  the  grant  is  void  \  becaufe  it  is  a  thing 

which 
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vrhich  lies  in  grant,  whereof  no  formedon  lies ;  and  there  is  no  rent      Symonds 
refervcd  upon  it ;  thefe  arc  the  rcafons  of  the  book :  but  further,     Cudiio«e. 
OoKE  there  puts  our  cafe  ♦  and  gives  it  for  us:  tenant  in  tail    ^  r    0    \ 
grants  a  leafe  to  commence  at  Michaelmas  rendering  rent,  and  dies        ^  3  t  J 
before    Michaelmas  ;  the  ilFue  enters  into  the  refidue  of  the  land 
defended  ;  yet  he  may  make  this  leafc  gxxsd  by  acceptance  of  rent 
after  Michaelmas,  becaufe  his  eledion  was  not  come  before :  This 
is    the  fame,  i  RoUs  Abr*  843.  and  is  a  dlre^l  opinion,  that  fuch 
leafe  is  not  void  quoad  the  iffue,  but  only  voidable,  /or  otherwife  no' 
acceptance  could  make  it  good  :  the  cafe  of  Erring  ton  v,  Errington^ 
2  Bui/h  42.  is  a  full  proof  of  this,  for  there  is  no  queftiori  made  in 
the  whole  cafe  about  the  futurity  pf  the  leafe,  but  onW  whether  the 
ifTue   in  the  life-time   of  the  mother  could  charge  tne  eftate  tail 
with  fuch  a  leafe,  and  Coke  and  all  agreed  the  reverfion  charged. 
This  brings  me  to  my  laft  point,  in  which  the  cafe  is  thus.     Te-     • 
nant  in  tail,  remainder  to  his  own  right  heirs,  makes  a  leafe  rendering 
rent  to  commence  at  a  future  day,  and  dies  before  that  day  happens, 
the    iffue  levies  a  fine  before  entry  j  if  he  can  avoid   this  leafc  ? 
Suppofe  tenant  in  tail  had  died  without  iffue  male,  qnd  fo  the  eftate 
tail  had  been  fpent,  could  his  brother  or  heir  general  have  avoided 
this    leaie?     Surely   no;  then   I  fay  Errington's  cafe   is  a  direft 
authority  for  me:  baron  And  fern  fy  tenants  in  fpecial  tail,  remainder 
to  the  right  heirs  of  the  hufband  ;  they  have  illUe ;  the  hu(band  dies  ; 
the  iffue  in  the  life-time  of  the  mother  makes  a  leafe  to  commence 
after  the  death  of  the  mother  rendering  rent;  then  dies;  the  revierfioh' 
defcends  to  Jana  Erringion^  wh^  bofore  entry  or  acceptance  levies 
a  fine;  the  queftion  was,  if  the  leaf-  w;isgood ;  and  by  Williams, 
FLEMifiG,  and  Croke  JujL'c/Sy  the  conufee  could  not  avoid  the 
L-afe  ;  and  the  reafon  was,  becaufe  the  eftate  tail  was  gone,  and  the 
conufee,  not  being  privy  10  that  eftate,  could  not  avoid  the  leafe ;  they 
%vno  argued  for  the  defendant  would  have   it^  that  the  leafe  did   not       ^ 
charge  the  eftate -tail,  but  only  the  rcverfioi),  thr  ilfue  at  the  time 
oi'  making  it  not  being  feifsd  of  the  eftate  t?.il,  but  only  had  a 
poilibiiity,  and  then,  th\;  eftate  tail  being  only  barred,  the  conufee 
ihould  hohl  it  clear,  till  death  without  viTxie ;    but  the  then  Court 
held  zht  eftate  tail  gone  by  the  fine,  and  the  conufee  in  of  a  fee  put 
of  the  reverfion,  and  fo  the  leafe    good ;  then  comes  Coke,  and 
he  holds,  that  the  iiTue  had  only  a  pofiibility,  and  fo  the  leafe  was 
void  quoad  the  eftate  tail,  and  confequently,  fo  long  as  iffue  was,  the 
conufee  ftiould  hold  it  clear,  for  that  the  leafe  had  its  operation  by 
way  of  intcreft  only  out  of  the  reverfion  :  now  both  thefe  make  our 
cjfc  plain;  they  both  agree  that  it  pafted  an  intereft  of  the  reverfion  ; 
they  both  admit,  that  if  he  had  been  feifed  of  the  eftate  tail  at  the 
time,  and  ♦fo*  the  eftate  tail  had  been  charged,  and  then  a  fine    ♦  [  385  1 
levied,  and  thereby  the  privity  dcftroyed,  no  body  could 'avoid  the 
leafe;  the  counfel  and  judges  that  argued*  for  the  defendant,  do  riot 
any  of  them  contend,  that  the  conufee  had  eletSion  to  avoid,  but 
only  that  the  leflbr  not  being  feifed  of  the  cfjate  tail  when  he  made 
the  iame,  the  eftate  was  not  charged,  and  fo  that  eftate,  if  it  con- 
tinued, the  leafe  could  not  take  efte£t  during  its  continuance,  anil 
that  it  had  continuance,  becaufe  it  was  only  barred  by  the  fine ;  and 
Vol.  L  C  c  Croke 
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^YifoHot      Crokb  Jujilce  agrees  ^h^t,  if  made  by  one  ia  pofleflioa  of  the 

CvAMOBx.     ^^^^  tail,  and  then  a^  finej  it  was  a  bar  and  tlje  Icafe  good:  now 

'  '  "     '     here  the  IdToc  yt2%  adi^alLy  feifed  in  fee  tail  when  he  made  this  ]$a^ 

and  coniequendy  it  muft  charge  th^t  pofTeffipa  in  point  of  kit^; 

^en  by  the  (a^e  cafe  it  is  i^greed  that  it  iflues  alip  out  of  the  rever- 

fion,  in  i>oint  of  intereft  toa    If  the  firft  leafe  had  determined  before 

the  eftate  tail  had  been  deftroyed  by  the  fine,  this  lea(e  had  ceitainl; 

ijaken  effecS;,  for  that  eftate  tail  MCas  charged  by  the  cafes  I  have 

^it^d  V  then  that  being  barred^  the  privity,  to  that  eftate  t^  is  fo  ^ 

ie  by  the  fine,  that  none  can  (ay  it  hath  continuance  to  the  pit- 

Eice  of  a  ftranger,  and  confequpntly  it  muft  be  a  good  leafe  fo 
jg  as  the  iflue  are  ij|  being  by  the  opinion  of  Croke  Jujiia 
and  them :  if.thq  eftate  tail.be  extinguifti^dy  it  charges  the  reventoo, 
and  is  become  unavoidable :  now  hqre  die  reveriion  beii^  in  him 
that  levied  the  fine,  the  eftate  t^l  is  extinguifhed ;  and  the  di&- 
xenqe  put  by.  Mr.  Justice  Jones,  in  his  argument  in  the  cafe  of 
Godfrr^,v.  JVadiy  %««  3a,  33.  and  agreed  by  the  counitl  at  the 
bar,  reaphcs  this  \  that  fines  levied  by  the  ifllie  in  tail  in  the  life  d 
the  anceftof  (having  no  eftate)  if  it  be  to  one  that  has  nochii^ 
in  tbi;  land,  work  only,  by  way  of  conclufion  againft  him  and  his 
lineal  i(}ues,  smd  thoie  who  claim  in  the  poJl%  but  not  againft  ^ofe 
\|{bo  h^e  ap  /i^(fr  titUy  as  CapePs  cflCe^  {c)  and  Archer* s  uxft  (i)are: 
but  if  the  party  who  levies  the  fine  hath  the  reverfion,  or  if  he  levies 
the;,  fii^^  tQ  him  that  hath  the  reverfion,  there  the  fine  operates  by 
way.  of  difchafge  ajid  extinguifliment  of  the  eftate  tail,  and  the 
Qonufor  fhall  be  in  by  force  of  the  reverfion  difcharged  of  the  eibte 
tail ;  a;^d  this  is  the  third  refolution  in  Sir  George  Brawn's  tafi^  (0 
itat  t^erq  being  fuch  a  reverfion,  the  eftate  tail  is  exdnd;  ^iA  like 
to  it  i&  die  csje  of  Hujfey  cited  in  Jltonwood's  cafey  i  Cb.  49.  (/) 
where  was  tenant  in  tail,  reverfion  in  the  king,  and  the  tenant 
in  tail  by  deed  inroUed  grants  to.  the  king,  and  then  the  34  Ha, 
8.  c.  21.  Was  made, 'by  which  the  uil  was  barred,  and  then  the 
king  grants  it  in  fee ;  and  held  a  good  grant,  for  he  had  but  one  hj 
#  r  386  ]    and  that  was  by  force  of  the  reverfion.   If  *  tenant  in  tail  do  bar^ia 
and  fell,  and  levies  a  fine  to  the  reverfioner,  in  this  cafe  the  dWc 
tail  is  extind,  and  the  bargainee  fhall  be  in  of  the  reverfioo  ^ 
charged  of  the.  eftate  tail ;  pari  ratione  it  muft  be  fo  here :  and  coo- 
feq\iendy  our  leafe  is  good  and  indefeaiable ;  and  judgment  OMg)itto 
be  for  the  defendant* 

btviNS  Serjeant  on  the  other  fide  argued  for  the  plaintiff,  that 
this  is  a  voidable  leafe,  and  that  the  conufee  of  the  iflue  in  tail  eaj 
avoid  it  according  to  Co.  Lit.  46 ;  that  the  reverfiop  is  not  hap- 
pened ;  that  the  eftate  tail  remains  in  him  though  the  iffue  are 
barred  to  fay  fo  by  the  ftatute ;  that  the^  eftate  tail  is  only  baxre^ 
but  no^  extinguifhed;  and  cited  CapelPs  cafe  {g)^  Bruden's  cajh  (^). 

(OxCo.  6x.  (/)  Jenk.  A51.    »  Andr  i$4*       . 

(J>iCo.66.    1  Eq.  Ai>r.  181.    Cra.  (|f)  i  C$.  6u    Topb.  5,    3Bq1I.5»» 

tris.  453,    %  And.  37.  ,(i)  6  Q^,u 
(0  13  Co.  51.    CfO.  Eiis.  514.  .  Moor 
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toii  Beamnfs  cafi  (/),  and  many  other  cafes,  whcrciri  it  is  hdd^that      Symondi 
the  cftatfe  tail  is  not  extinguiflieii.  Cudmoie, 

Holt  Chief  Juftice.  .  It  will  be  hard  to  make  it  fo  &r  to  have  a 
continuance)  as  to  prejudice  the  intereft  of  a  ftrangeri  efpecially  the 
reyeriion  being  in  him. 

Curia  advifau  vult.  (i)  ' 

(0  9  Co.  138.  for  he  held  the  ieafe  ad-iallf  roid  as  te 

{k)  In  Hilary  Term,  4  and  5  William  the  iffue.   S.  C.  i  Saik.  33^.    S.  C.  Skin. 

«nd  Mary*  the  judges  deiivercd  their  opi-  330.  he  differedalfoupon  Tome  other  colla- 

mont/eriatim.  See  S.  C.  Skin.  3 zS  to  333.  teral  matter^,  which  fee,  S.  C.  Carth.  257. 

and  judgment  ^aa  given  for  the  defendanCy  S.  C.  is  Mod.  32.  but  he  agieed  with  the 

S.  C.  4  Mod.  4^'  Eyre,  Grkgory,  and  other  three  judges,  that  judgnneot  ihould 

DoLBiff  yujlitfif  held  that  the  iffiie  in  fait  be  gWen  for  the  detendanr,  S.  C.  Holt,  666. 

hadetediontoavoidoraf&rintheTfare;  but  but  in  S.  C.  i  Freem.   504.  it  is  Add  t9 

that  t&e  tomtfei  of  the  fine  had  not ;  but  have  been  thought  a  hard  cafe. 
Holt  Chief  Jup'ue  dl^cred  upon  this  pointy 

Farrers,  mtbe  Demtfe  of  Upton,  agatnft  Miller  and  others.     Cafe  243. 
liilarj  Termy  3  JViUiam  and  Mary^  R$ll  693, 

tr  JECTMENT  by  bill  in  the  KinVs  Bench:,  wherein  the  inejeflmenMf 
"^^  plaintiff  declares  oh  the  derhife  of  Join  Upton  for  a  mefluage,  the  defendant 
twenty  acres  of  land,  ten  acres  of  meadow,  and  ten  acres  of  pafture,  J'^rt^'thehmda 
with  the  appurtdnances  in  Brenchley  in  the  county  of  KenU    The  were  ancient  dt* 
defendants  by  Arthur  Lake  their  attorney,  vetC  et  dicunt  quod  tenementa  mtfm^  he  need 
prad.  cum  pertinentiis  tenentur  de  Thoma  Culpepper  baronetto  ut  J^;^^^^^^^ 
de  nhmeriofuit  de  Avlefokd  in^eom  prad*  quod  quiderh  manerium  /nlwi,  for  ai- 
efi^et  a  tempore  cujus  eontrarii  memoria  homin*  non  e^nftitfuit^  de  an»  though  that  It 
iiqua  d&minico  caromt  domini  regis  et  dcmina  regina,  quodque  tenementa  y^  *■/"''  ^' 
prsed,  eum  pertinentiis  a  toto  tempore  fupradiSlo piacitat^  et' pla^ta'- ^^l^2%\^ 
hilia  fuerunt  per  parvum  breve  domini  regis  et  domina  regina  de  reSfo  ceived,  it  good; 
in  cuf^  manerii  prod,  fecund*  confuetud*  ejufdem  manerii  prad;  et  non  ^^}  ht  foJ^is 
atibii  et  hoc  paratus  eft  verificare  proiti  curia  hie  conjict  unde  non  ^fffio^have 
intendunt  quod  cur^  domini  regis  et  domina  regime  hie  placitum  inde  refufedtorecdve 
cognofcere  vettet^  &c.— The  plaintiff  demursi  and  fliews  for  caufe  *^ 
quod  pr ad.  defendentes  in  piacito  fuo  prod,  defendere  debuet^  vim  it  S..  C.  Silk.  ai7» 
ittjur^  adfeipjos  perinde  partes  hutc  aifioni  faciend^  fine  qua  defenftone  ^^^'  Carth. 
vis  et  injur^  nee  hujufmodi  placitum  nee  oiiquod  placitum  quodcunque  s.  C.  Holt  119* 
Jhe  dilatoriumjive'  aHud  eft  bonum  feu  placitabiU.    The  defendants  S.  C.  1%,  Mod, 
join  in  demurrer;  *'£^  ^^^ 

•  I  ARGUED yir  the  plaintiff  thzt  the  plea  was  ill,  becaufe  here  is  Dyer'isV.  ^^ 
no  defence  at  all.  {a)    It  is  neceffary;  for  he  ought  to  make  binitfelf  Cro.  Eii».  S26. 
jarty  to  the  fuit,  and  he  muft  make  iiimfelf  fp-by  this  defence  of  the  ^^^  *J^' 
liimet  i^f^i^Tm^befere  he  caxT'plead  anypteiat^l:  if' the  plea  be 

t-J^o.Ut.,27:  •[387] 

Qcz  in 
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f  AiRKRt       jj^  difabUlty  to  the  plaintiffs  perfon,  as  **  villmagc^^  he  muft  fev  de^ 
Mil  I  it.      fendit  vim  et  injuriamy  and  fo  is  Lit,  Se^f.  197,     It  is  true,  he  U 
not  to  make  a  full  defence  by  an  "  &c."  for  that  implies  ztbi  ft 
quando  et  quomoao  cur*  conjideraverit^  and  (o  affirms  the  jurirdidlion  {b)y 
but  the  other  he  ought  to  ufe.   In  Bro.tiU  "  Dtfence^^  8,  treipafs  for 
com,  and  the  defendant  defends  the  force  and  injury,  and  demandiB 
judgment Ji curia  cogmfcen:  velleU  &c.;  fo  that,  fays  the  book,  he  fliall 
defend  the  force  and  mjury  when  he  pleads  to  the  jurtfdidron;  and 
flacito  9  and  1 1.  are  the  fame  ;  (c)  and  further  note,  that  in  ojfzze^ 
'fcire  facias^  defendant  need  make  no  defence.    Brook^  PL  12.    is 
exprefs,   that    he    who   pleads    to   the    perfon   fliall   defend    vii^ 
it    injuria^   though    he    fhali    not    fay    quandoj    &c.    the    ^ime, 
Plac.   21.       li  f^il  defence  be   made,  he  cannot  plead   to    the 
juriididion,  becaufe   that   did  affirm  it,  Br9»  **  Defenccy*  4.      De- 
tinue of  charters,  defend*  vim  et  injur*  et  non  pliUy  and  then  pleads 
to  the  jury,  PL  5.  is  ancient  demefne  pleaded,  and  defence  of  the 
force  and  injury :  it  is  true,  it  is  not  neceflary  in  demand  of  ccnu-- ' 
fancej  becaufe  ne  is  no  party.  Dyer  157.     And  in  truth,  virhcre 
nothing  in  certain  is  demanded,  but  the  writ  is  general,  no  need  of 
.^  ,        defence,  as  in  Dowery  &c.  'But  in  all  a£tions  where  proceis  of  out- 

lawry lies  It  is  necefiary  :  this  is  the  ancient  form  of  pleading,  and 
die  want  of  this  we  have  (hewn  for  caufe. 

.  £  COKTRA  was  urged,  that  it  is  fometimes  with  It,  and  (bme- 
times  without  it,  and  in  Rajlall  are  fcveral  precedents  without  h, 
and  in  ArderCi  cafcy  5  Co,  105,  the  record  is  without  it. 

To  which  I  ANSWERHD,  that  that  cafe  is  reported  in  Cro,Eli%.  8x6; 
and  there  it  appears  that  Anderson  was  abient,  and  only  Walmes- 
tEY  and  KiNGSMiLL  held  it  a  good  pica,  and  W arburton  e  «»- 
troy  and  there  is  no  judgment  in  it,  for  the  demurrer  i^  waived,  and 
the  defendant  afterwards  pleaded  the  general  iffiie ;  which  (hews  the 
ccntrary  rather,  and  this  never  ftirred  in  5  now  we  have  demurred 
and  fhewn  it  for  caufe. 

PerCuuiam.  Here  is  no  need  oidefenccy  for  the  plea  is  a  good  plei 
without  defence.  The  precedents  are  both  ways,  but  you  are  not 
bound  to  receive  the  pica  without  it ;  as  in  cafe  of  outlawry  it  ihould 
hefubpedeji^illiy  and  you  uie  not  bound  to  receive  it  without  it,  but 
if  you  do  receive  it,  it  is  good  without  it. 

A  plea  that  lands  Then  I  URGED  that  it  fliould  be  ^^  phcitahilia  funt,*'  Brnt^L 
mubtldztoUMnh  ^j^  is  «/««/"  and  fo  i€  Bro.  Mr.  ^^  Ancient  demefne^*  2.  and  always 
LTXia'iway,  thus  pleaded.    By  the  Court  ^Uencntur^'  implies  the  reft  and 

^nCHKt  JUmeJnt      welL 

i&good.  '         .   ^ 

Judgment  for  the  defcndan^ 

{h)  Co.  Lit.  127.  197.   Ltttw.  9*  Gilb«  that  in  all  Jtlatoty  pUttf  except  fnch  as  go 

C.  B.  188.     X  Vent.  334.     4  Bac.  Abr.  to  the  jatrifJiaiw^  a  fiJt  dtfmet  muft  he 

^5.  made.    P^r  Bu  l l  1  r  JyJHct  in  the  cafe  ot' 

{c)  Sec  I  Ld.  Ray.  117.   Bay  ley's  edit.  Thompfon  ▼.    StedUaie,  Hiiaiy  TcroH 

note  («)  wbcic  it  it  (aid  to  be  now  fculed  23  Cw.  }• 

BmOx 
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♦  Bufli  agaiftft  Calls,  Cafe  224. 

•  [  388  j 
/^OVENANT.     The  declaration  fets  forth  an  indenture  of  de-  On  a  covenant  in 
mife  of  a  meffuage  or  tenement  cum  pertinentiis^  except  two  » ^"fc  excepting 
rooms  over  the  hall,  and  except  a  paffage  or  entry  as  then  divided,  Jl^"J"jj^^" 
and  liberty  to  wafh  in  the  kitchen,  and  alfo  free  paffage  in,  through,  wa/h  in  The 
and  over  the  (aid  hall,  kitchen,  &c. ;  that  the  term  by  mean  aflign-  kitchen,  and  a 
racnts  came  down  to  the  defendant ;  that  at  the  time  of  the  demife,  ^^^l^J^l  ^^^^ 
there  was  a  paffage  or  entry  between  the  hall  and  kitchen,  in,  by,  tion  of  covenant 
and  through  which  they  ufed  to  go  to  the  kitchen,  &c.;  that  the  de-   ^'«»  againft  the 
fendant  evicted  the  faid  entry  or  paffage  by  eretSiing  of  a  partition,-  ^-fjf"'"'  ^'",*'L'?' 
£t  Jic  infregit  convintionem.    The  defendant  demurs  j  and  the  plaintiff  hispfflagl*^' 
joins. 

S.C.  laMod. 
I  AKCVED /or  the  defen^ant^  That  no  aftion  in  this  cafe  Jay  *♦• 
upon  this  indenture,  for  here  are  no  words  of  covenant,  for  it  is  only  ^^2.    ^^' 
an  exception,  and  that  is  only  the  words  of  the  leffor,     I  agree  that  sx!  Salk.  196. 
tile  words  *«  yielding  and  paying"  may,  by   implication,  be  con-   Moore  553. 
ftrued  the  words  of  the  leffee,  becaufe  he  is  a  party  to  the  deed,  and  MTwh  *'*'  ^^^' 
the  thing  imported  in  thofe  words  is  an  act  to  be  done  by  the  leffee  :  Comb.  163. 
this  is  not  fo,  but  merely  a  declaration  of  what  fhall  not  pafs  :  and  ^«n*'  *6*  44- 
then  being  only  an  exception,  trefpafs  lies,  and  not  covcKant^  and  f,'^^iifo"*,*o'' 
fo  would' his  remedy  have  been,  it*  1  had  entered  into  the  chamber  1%  Mod!  24? 
excepted  :  if  it  be  an  exception  it  is  not  a  covenant,  for  if  a  grant  Saund.  321. 
be  of  lands,  except  a  clofe,  arid  an  cxprefs  covenant  be  to  repair  the  EflSaft  Di 
premiffes^'this  fhall  not  extend  to  the  clofe  excepted.     Lady  Rujfeh  350"' '    '** 
cafe  J  Hok  276.     II  Co.  50,  51.     The  c^.koi  Pompetv.  Roicrofty 
I  Saund,  321.     Sid,  431.  is  Itronger;  there  was  a  leafe  of  an  houfe 
except  one  yard,  and  the  ufe  of  the  pump  therein,  and  covenant  was 
brought  againft  the  leffor  for  not  repairing  it,  but  permitting  it  to 
be  deftroyed,  per  quod  he  could  not  ufe  it  jecundnm  formam  indentur* 
pnsd*\  and  held  the  aflion  did  not  lie :  but  the  difference  in  dame  Ruffel 
V.    Gu/wellj  More  553.     Cro.  Eliz,  657,   covenant  to  enjoy,  no 
breach  that  that  was  a  difturbance  in  the  occupation  of  certain  "^ 

land  excepted  out  of  the  demife,  bccSufe  the  exception  excludes  it 
from  the  meaning  of  the  leffee  to  have  to  do  with  it,  though,  fays 
PopHAM,  otherwife  where  a  way,  common,  cftovers,  or' profit 
aprendre  are  laved  or  excepted,  reaches  not  to  our  cafe  ;  for  here  the 
paffage,  or  entry  itfelf  is  excepted  out  of  the  Jcinife,  and  not  the  bare 
ufe  of  a  way  or  pafiage,  and  confequently  trefpafs  lies,  becaufe  as  to 
that  wc  are  mere  ftrangers  :  then,  fuppofing  covenant  would  lie, 
it  will  not  lie  againft  an  aflignee,  becaufe  it  is  only  an  implied 
covenant,  *  and  not  exprefs,  according  to  the  difference  between  an  ♦  [  389  ] 
exprefs  and  implied  covenant,  Cro.  Jac.  522.  Jf'^aters  v%  Dean  of 
Norwichy  2  BrownL  159,  160,  Dytr  257.  i  And.  12.  •  i  Leofi. 
179.  •         ■ 

But  PER  Curiam,  .without  any  argument,  e-contra^^  th«  z&ao^ 
well  lies,  for  it  is  a  covenant  only,  and  the  cafe  of  he  -^ati/  i    c-  / 

C  c  3  rci..r>  .Jp 


BvtM 

CAtlf. 
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refcrved,  and,  it  concerning  tbe  premifles,  it  binds  an  affigtue  ;  fer  it 
is  an  exprefs  agreement  of  the  parties  concerning  the  hoiife,  smd  that 

fludl  bind  the  ai&gnee. 

And  judgment  was  given  for  the  plaintiff,  {a) 


(«]  Vi^e  March  9.    Lef&e  to  have  i 
mens  iitfi'f  fiom  Juccienda  arhreSf  &c.  co- 
vcnantiies  for  cutting,  3ec  j  and  ihc  cafe  of 


Ptrtir  «r.  Svettum,  $tyla  406.  acauift  aa 
ailigoee  upon  ao  implied  coveaaaC  N  OTJL 
to  me  focaer  cdhion. 


Cafe  145. 
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•   [  390  J 


The  King  againji  Roberts. 

INFORMATION  in  the  King's  Bench,  among  tbe  pleas  of 
the  crown,  againft  the  defendant,  that  time  out  of  mind  there  was 
fuch  a  ferry  in  Denblgbjhire^  and  that  the  ufual  rates  for  all  die  time 
aforefaid  were  two  pence  for  a  man  and  horfe,  and  one  penny  half^ 
penny  for  a  fcore  of  fheep ;  and  that  the  defendant  fuch  a  daj  was 
poflefTed  of  the  faid  ferry  boat,  and  defigning  to  malce  unlawful  gain 
to  himfelf,  did  between  that  day,  and  the  day  of  exhibiting  the  in- 
formation, extort,  take,  and  receive  of  divers  fubieds,  divers  fiims 
for  pafTage  in  the  ferry  boat  aforefaid,  exceeding  me  rates  afore&id, 
VIZ.  Secundum  ratam  fex  denar^  pro  quolihtt  bormrte  et  e^e  it  fua^ 
tuor  dcnar*  pro  quoUbet  vlglnti  Anclice  fcore  of  (beep,  &c.  On 
not  guilty  pleaded,  and  vcrdid  quoad  the  rates  for  (beep,  guilty. 

I  MOVED  in  arrefl  of  judgment,  that  this  information  is  too  un- 
certain :  it  mentions  not  what  fums  were  received,  but  xxHy/ecun^ 
dum  ra'iam\  it  mentions  not  from  whom,  nor  how  many  times: 
that  no  adequate  iiiie  could  be  fet  in  this  cafe,  becaufe  not  (aid  how 
many  fcore  of  (heep  we  took  for  :  we  might  take  only  for  half  a 
fcore,  or  we  might  take  for  an  hundred  fcore,  which  would  require 
different  fines  :  in  informations  and  indi<Slment$  there  is  fo  much  cer- 
tainty required  as  the  Court  may  be  able  to  give  a  proportionate 
equal  judgment  5  here  every  taking  is  a  feverd  offence :  here  wn 
conjiat  how  many  oflences.  In  the  cafe  of  Rex  and  Goldfimm  v, 
Whidder-i  indictment  for  ingrofling  diverfos  cumulos  grant  iriticl^ 
ill,  becaufe  uncertain.  Upon  an  indidinient  5  and  6  Ed.  6.  c.  5. 
for  ercfting  diverfa  cottagia  h  HI ;  nay  for  Aopping  quandam  partem 
aqua  currentis^  is  ill ;  7.  Rolls  Ahr.  80.  in  SeaveWs  cafe^  Cr».  Jac. 
324.  for  ftopping  quandam  partem  regia:  viiCy  ill,  becaufe  not  faid 
how  much,  Halfefs  cafe^  2  Rolls,  Abr,  81. 

•  Sir  William  Williams,  e  contra.  Here  is  fofEcient  ccr« 
tainty.  It  appears  here  that  he  hath  taken  above  the  old  rates,  Sid, 
91.  In  the  cafe  of  Rex  v,  Lovet^  he  took  fifty  {hillings  eohn  ^ffiil 
held  good  f  thcfe  are  immaterial  circumftances.  In  Dyer  09.  Fre- 
fentm/ent  of  an  bigh^ray  put  of  repair  pro  drfeHu  ifibabitqn^uwrffmi^ 
becaufe  number  uncertain  j  fo  here,  he  took  from  all :  it  is^r»  ^m- 
libety  &c.  for  every  fcore  of  fheep  he  took  fo  much.  Tlic  par- 
ticular perfons  nccci  not  be  named,  for  they  are  unknown  to  die 

attoniev. 
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a^ornty.    In  Jobnfon'^s  c^ife^  Cro.  Jac.  609.    He  #as  iftdiaed  6h         ^^^ 
1 3  iUri^.  2.^.  I .  f .  8,  for  that  the  comm<»i  price  of  oats  was  hot  above      Kobi  r  t  ^ 
twenty  pence  fro  qtMbit  tnodio^  that  he  being  commuhis  Jlabula'rius 
ibid  divirfis  Jubditis  infra  domum  inHnJiohalk  hi  Hv&orn  two  hun- 
dred buflielofoats  for  turo  fhillings  and  eight  p^ce  the  btsfliel> 
tontra  foirmamjiatuti^  and  held  good,  though  not  faid  ^at  v^  ttie  * 
common  price^  though  not  faid  in  his  inn,  &c.    In  Sir  Edward 
Lentbats  cafe^  6ro.  Jac.  365.    Information  more  unceriaih)  jihl 
beld  good;  and  in  the  cafe  of  Bido.v.  Situnderfony  Cro.  Jac.*4^0\ 
and  in  Pinn^s  cafty  Cro.  Can  314;  ahd  divers  other  calSs,  &c. 

Holt  Chief  Juftice.  Every  feveral  taking  isafeveral  offenc*. 
How  many  leveral  ofFences  this  man  is  convicted  of,  ^e  cannot" 
judge*  Suppofe,  an  indictment,  that  between  fuch  a  day  and  fuch 
a  day,  he  beat  divers  of  the  king's  fubie£ls ;  this  is  not  one  com- 
plicated offence,  confifting  of  feveral  fa£b,  but  (everal  ofiences 
jumbled  together:  is  he  not  to  be  fined  proportionably  to  the  num^ 
ber  and  value  of  what  he  took  and  frequency  ?  They  are  diftinflt 
ofences :  a  man  may  ingrofs  magnam  quantitatem  Jiraminis  etjenr^ 
yet  that  has  been  held  ill^  {a)  though  but  one  offence.  1  herd 
tnight  to  be  a  certainty;  zxA  I  think  judgment  muft  be  arrefted. 

DotBiK  Jujlici.    Judgment  ought  to  be  arrefted,  we  know  not 
how  to  fet  a  fine.    > 

GtiECOKX  Jufiice  ad  idmu 

Eyrss  Jujlici.  It  is  too  univerfal.  Judgment  muft  be  arrefted.  [h) 

See  the  cafe  of  Martin  Van  Henbecky  2  Leon.  38  ;  for  per  Et&ES 
J^JUce  that  is  ftronger. 

(«)  Cio.  Car.  3SL  {h)   The   judgment  was  ibyed,  S.  C.  4 

Mod.  X03. 

Smith  againji  Cudworth.  Cafe  l/fi. 

r^OVENANTonan  indenture,  that  in  confideration  of  two  If  A.  covenant 
thouland  two  hundred  and  fifty  pounds  to  be  paid  to  the  plaintiff,  ^g""^^*^ 
as  afterwards  mentioned,  the  plamtiff  covenants  to  transfer  to  the*  ^^ve^t  tone, 
defendant,  his  executors,  or  fuch  as  he  fhouM  appoint,  on  the  17th  of  cept  the  famem 
February  following,  thirty  fhares  in  the  ftock  of  the  linen  corpora-  «**e»f«l»«»- 
don  \  and  the  (aid  Cndworth  covenants,  that  he^  his  executors,  ad-  fame  time  to 
miniftratprs  or  affigns,  ihall  accept  the  fiime  in  the  ufual  manner,  pay  the  money 
the  faid   17th  day,  and  eodem  tempore  filvehi  the  money  aforefaid.  ^5!^.''  ^"5 
'The  plaintiff  aver^,  that  upon  that  day  he  was  ready,  and  ofiered  "rM^akioii  i 

covenant,  (9  al. 
ledfe  a{l  lelual  tranifer,  but  if  he  aJltdge  that  he  gave  B*  notice  that  be  was  rea^y  to  perform  hit  covedan^ 
add  oNied  lo  trftnifer  the  iktoe,  ir  is  foficient ;  for  the  covenants  being  mututJ,  B.  it  liable  for  not  perform* 
log  hit  pert  ty  pher  by  deidandifig  a  tfaiuiery  and  bdng  ready  to  accept  thd  Kock,  although  A.  did  not  per- 
form  bia  covenant  by  transferring  it.  ■  ■«  S.C.  HolL  547.  x  Saond.  1$%,  1  Ld.  Ray.  114.  4  Bac^ 
Abr.  i€^  17.    DoiigU  665.    1  £fpinafs.  Dig.  335*    1  Term  Rep.  64|« 

Cc4  « 
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Smith        ^  transfer  according  to  the  ufual  form,  and  diercof  gave  the   de- 
CvDwojiTii.    ''^"^ant  notice }  that  the  defendant  did  not  then  accept  nor  appoint 

•  r  'loi  1  *"y  pcrfon  to  accept  the  fame,  nor  then,  or  at  any  time  afterwards, 
^  ^^     '^  pay,  or  caufe  to  be  paid,  the  •  two  tboufand  two  hundred  and  fifty 

pounds,  but  the  faid  ftock  to  accept  did  then  and  there  refufe. 
£t  fie  infregity  (^c— -The  defendant  pleads,'  that  tl^  ufual  manner 
of  trai}sterring  is  by  writing)  entered  in  a  book  for  that  purpofe, 
,  kept  under  the  hand  of  the  perfon  transferring,  and  the  ufual  man- 
ner of  accepting  it  by  writing  entered  in  the  fame  book  after  fuch 
transfer,  declaring  an  acceptance  ;  that  the  plaintiff  did  not  transfer 
according  to  that  or  any  other  form,  by  reafon  whereof  the  defen- 
dant could  not  accept.  Et  hoc  paratus  eft  verificare*  The  {dain- 
tiff  demurs. 

Mr.  Northey.  This  is  no  plea,  for  they  are  mutual  covenants, 
and  each  has  his  remedy  over.  The  defendant  ought  to  have  ten- 
dered his  money,  and  demanded  a  transfer;  {a)  and  the  cafe  of 
Carter  v.  Taylor  here,  the  laft  term,  was  the  fame  in  cffeS  with 
this:  the  like  covenant  with  this  about  £^-/W/V7  ftock;  and  the 
defendant  pleaded,  that  no  transfer  could  be,  but  to  a  merchant 
and  freeman  of  that  company,  and  that  he  was  neither ;  and  that  the 
plaintiff  had  not  transferred  according  to  the  indenture  aforeiaid,  and 
the  ufageof  the  company ;  and  judgment  for  the  plaintiff,  though  the 
declaration  was  as  here,  only  with  a  paratus  fuit  et  obtuUt  transfer- 
red, &c. 

See  Jones  v.  I  ARGUED  e  contra^  that  the  breach  here  is  a  non-acceptance,  and 

BuckJey,Dougl.  not  a  non-payment,  according  as  it  was  in  Ckirter^s  cafei  then, 
1  Uv  Ml  though  they  are  mutual  covenants,  yet  one  being  dependant  -on  the 
^^'  other,  in  the  nature  of  the  thing,  and  the  firft  zGt  being  to  be  done 
by  the  plaintiff,  their  dqclaration  is  ill,  becaufe  they  have  not  averred 
a  performance  of  their  part :  if  it  appear  upon  the  whole  contexture 
of*  the  deed,  or  upon  the  record  before  you,  that  the  intention  of 
the  parties  was  for  us  to  have  a  transfer  hrft,  or  that  it  mufl  be  fo 
according  to  the  natural  necefTary  courfe  of  things,  then  they  have 
no  caufe  of  aftion :  now,  by  their  demurrer,  they  have  confeffed  the 
ufual  form  for  transferring,  to  be  as  we  have  alledged.  Befides, 
in  that  declaration,  they  allcdgc  not  any  transfer  at  all.  Now,  the 
nature  of  the  thing  befpeaks  the  neceflity  of  a  transfer  firfl;  we  are 
to  accept  the  thirty  (hares  transferred ;  it  can  be  no  other :  if  they 
are  to  do  the  firft  aa,  then  we  have  not  broke  oiir  covenant  j  if  the 
plaintiff's  default  difablcd  us  from  doing  our  part,  that  is  a  good 
caufe.  In  the  firft  place  he  is  bound  to  transfer  by  his  covenant 
without  any  demand  from  us,  becaufe  he  has  undertaken  by  fuch 
.  his  covenant  to  do  fo :  Fretivil  v.  Molinexy  Cro.  Jac.  145,  146. 
Chapman's  cafey  Cro.  Car.  jb.  Then  no  demand  being  neceflary  to 
enforce  a  transfer,  he  ought  to  have  transferred  and  avferred  it  done^ 

•  [  39*  ]  before  he  could  charge  us  with  a  non-acceptance.    The  cafe   * 

of  Carter  v.  Taylor  was  different,  for  there  the  breach  was  non- 

W  %  Mod.  309.    5  Co.  10.    Cro.  Jac.  6^5.    Comfc,  265,    t  Sattnd.  319. 

payment 
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payment  of  the   money,  and  the  money  might  have  been  paid,       Smit« 

though  no  transfer  had  been  made,  and  then  an  a6tion  given  for  not    q^    ^' 

transferring ;  but  here  the  gift  of  his  breach  is  non-acceptance,  and 

that  could  not  be  but  upon  a  transfer.     Suppofe  he  came  to  TorJt 

to  us,  and  faid  he  would  transfer,  and  we  told  bim  we  would  not 

accept,  this  could  not  be  a  refufal  to  accept,  becaufe  there  is  nothing 

to  be  accepted  but  the  thing  which  is, to  be  transferred,  and  con- 

fequently  it  cannot  be  accepted  till  transferred.     Suppofe  tenant  for 

life  covenants  with  a  reverlioner  to  furrender  his  eftate  to  him  by 

deed  or  generally,  and  the  reverfioner  covenants  to  accept ;  in  an 

adion  of  cdVenant  againft  the  reverfioner,  would  it  be  enough  to 

fay  that  he  offered  and  was  ready  to  furrender  ?     I  do  agree  that  the  See  Biackwett 

words  "  in  conjideraiion  thereof**  will  not  majce  a  condition  prece-  "r^^^  '  ^^^ 

dent,  2  Saund.  156.  in  cafe  the  firft  be  a  negative  covenant,  becaufe  Thorpe  v. 

the  one  requires  a  continued  performance,  and  the  other  attaches  Thorpe,  i  Salt 

prefentlyj  but  where  both  are  capable  of  obfervance  immediately  or  ftoi^*ptJftil?" 

at  the  fame  time,  as  Brocas^s  cafe^  3  Leon.  219.    Lord  of  a  manor  Dpugi,  665. 

covenants  to  afiure,  the  copyholder  in  confideration  of  that  covenant 

performed  promifes  to  pay;  no  adlion  lies   for  non-payment  till 

aifu ranee  made :  now  thougn  in  that  cafe  it  be  faid  "  in  confideration 

content^  performat**  yet  here  \x,  quinches,  for  the  nature  of  the  thing 

implies  it :  it   is  generally  true,  where  there  are  mutual  remedies, 

there  is  no  need  of  averring   performance  on  the  plaintiff's  part ; 

otherwife  where  the  fa6ls  to  be  done  are  dependant  each  on  the ' 

other,  as  here* 

But  PER  Curiam  our  ple^  was  deemed  idle,  and  the  declaration 
good. 

Judgment  for  the  plaintiff;  and  for  the  plaintiff,  fee  the  cafe  of 
Bragg  V.  Nightingale^  Stilts  140.  {b)" 

{h\  See  the  cafe  of  Blackwell  ▼.  Nafb,  i  Stra.  535.     and  Clark  v.  Tyfoiij   i  Stra.  504. 
jQ  poiiit)  ^ad'^fee  Boon  v.  £^re,  H*  Bl.  Rep.  273,  notis. 


The  King  againft  Lord  Dover.  Cafe  247. 

rJENRY   Lord  Dover    was    outlawed   on  an    indi£tment  Outlawry nfa 
for  treafon ;  and  he  brings  a  writ  of  error.  PJ"' ?™!"*"5 

°  the  addittom  of 

his  barony,  is   ♦ 

The  affignment  of  error  was,  etjuper   hoc  Henricus  Baro  erroneous.      ., 

DE  Dover,  ^tfi^/rr/w»i^»  Henrici  Dn'  Dover  utlaget*- exiftit  in  s.c.Comfc.189. 

propria  perfona  fua  venit  et  dicit  quod  in  record*  et  procefs*  prad.  ac  *  ^^^'  665- 

etiam  in  promulgatione  utlagaria  prad.  momfefto  eft  erratum^  in  hoc  ^^f^  ^**'* 

quod  dom.  Jacobus  Secundus  nuper  Rex  Jnglia  per  literas  fuas  iSid.40L 

pateniesfub  magno  Jigillo  fito  Anglia  gerent'  daf  apud  Weftm*  13  die  Lit.  Rep.  81. 

Maii  anno  regni  fui  prifno  quy  idem  Henricus  hie  in  cur*  prof er  c^Jh^^J*  ]*^** 

(rcavit  cunJem  Henricum  daron*  *  de  Dqvek per  nomen  Henr*  ,  str*.  ate. 

a  Stra.  850. 
Ld.  Ray.  303.  509.    %  H^wk.  P.  C.  109.  27*^ 

Baron' 
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>^>*«         Baeov'  xyB  Dovut  im  c§mf  Kantije,  mnJU  txfn§  frdL  Hbhu- 

Po^ii.       ^^^  Ba&on'  B£  Dover  fraJL  in  tMcwrt  fr9C€fs*  et  frmmlgatUm 

utlagar^  fngd.  n§n  mmimitur  Baron*  de  Doter,  uu  luAet  in 

iifdem  ahq*  fyfficiint*  addition*  fiui  iitulum  idio  in  m  wmmftftttft 

erratum. 

lo  a  record  of  Erratum  EST  ETIAM  in  hoCj  VIZ.  qucd  non  eefiftat  per  recerd* 

r^^^^t"*^  ^^^  i^«|>r4r<i  HEKtLic.  fore  utlagaf  per  judicium  certnater^^  net 
iSd^entlm     per  cuj US  judicium  utlagaf  fuit  preut  per  leges  bujus  regni  jIngUee 
given  by  ths     cenflare  debuijfet^  idee  in  ee  manifefte  e/l  erratum, 
CoBovs*,  ex- 
cept it  be  in  LMiNi>  where  it  it  gtves  by  tbb  becokdeh.    ■  a  Inft.  49.    3  Inft.  31.    Co.  lit. 
»St.    Dyer  317*    4  Tenn  Rep.  52 1.    S  Co.  126.    Cro.  Elis.648.    %  Hawk.  634. 

InarKordof  Erratum  EST  ETIAM  in  hoc^  Tiz.  quod  tempore  in£&amenf.et 
T^ZPxitt  tj^^^fi" t^^^*  ^^*'  rejidenf  prad.  Henr'  fuit  apud  paracV  Sti. 
Ibffdent  If  it  J  ACOBi  Wejim.  in  cenC  Middlesex  et  nen  in  civitat  L.  vel  alibi 
appear  that  a  extra  preed.  com*  MiDD*  et  quod  nullum  breve  de  capias  unquam 
MpiA  iffiie4to  effianavit  vicecem*  com*  Middlesex  preed.fuper  indi^lament*  prad. 
where  the  party  prcut  per  fiat  bujus  regm  AngUee  emamsffe  debutt  idee  tn  ea  mantfefte 
St  named.  eft  erratum. 

%  Hen.  6.  c.  10. 

Suundf.  67.  'Hale*!  Sum.  109.  Raftal  304*  a  Hawk.  P.  C.  433.  1  Hale  P.  C.  195.  3  Term  Rep. 
50a* 

Ccaeralerrort.  Erratum  EST  ETIAM  in  becj  VIZ.  quod  per  record^  et  procds* 
prad.  apparet  eundem  Henr'  utlagat*  ejje  ubi  per  legem  terrea  nudum 
judicium  utlagat*  verfus  eundem  Henricum  fuperinde  promulgari 
Jeu  aliquis  procerus  verfus  prad.  Hesk*  fuper  indiaameni'  prmd.fkri 
emanari  feu  adjudicart  debuijfet  ideo  in  ee  manifefte  eft  erratum  et  hoc 
paratus  eft  verificare  unde  petit  juJT^  i^c. 

Note  that  the  iaid  judgment  was  reverfed,  for  the  first  £RR0R 
aifigned,  viz.  want  of  a  true  addition  according  to  the  ftatute 
T  Sen.  5.  c.  5«  As  to  the  second,  that  is  none,  becatiife  tn 
London^  and  the  pra^fe  there  is  always  different  As  to  THE 
third  quer^  the  ftatutes  6  Hen.  6.  c.  i.  and  8  Hen.  6.  c.  zo. 

Cafe  248.  Radford  againft  Taylor. 

Trinity  Ternij  3  ff^tlL  3.   Roll  352. 

a  r  ti  1?  RROR  to  reverie  a  jud^ent  in  ejc£hnent  in  V«r*  regii 

ejj^oienttoan    _  coram  balUvis  et  civibus  civitat  Lincoln*.    General  error  af- 

Inferior  coart  it    figned* 
good  without  ^ 

fiating  for  what  J  arcued  that  it  was  erroneous.  The  plaint  was  de  flacito 
houfeorland.  tratfgreffwnis  et  ejcRione  ftrma  ad  damn*  querentis  viginti  hBrat\ 
Ante,  33s.  That  it  was  too  uncertain  i  that  tbe  plaint  in  thofe  courts,  is  in 
xTermRep.  i  x.   ^^^^^^^  ^f  ^^  original  here  above  5  and  that  it  fliould  have  mentioned 

what  houfe  or  land^  here  it  is  not  (aid  firmee  fuee.^Sed  nenJk^ 

catur. 

4  Then 


ISjAv  T^mi  4  WiUiMD  w4  M4fX>  ill  B«  R.  39S 

Then  I  URGED  that  Ac  judgment  was  erroneous,  becaufe  it  was      Ra»fo»d 
ftiod  recuperet  termin^fuum  prod.  &fr.  it  damjf  futon  prad.  He.  mc^     Tatlo*. 
non  qusnqui  lihras  iidem  guennti  ad  requiJitUfi  fuam  pro  mfis  it  judgment  in  aa 
€uftagiisfuis  prad.  fir  fatuUm  €ur^  hie  JU  mawmnto  adjudicat\  Ve.  mMof  mm.  m 
and  doth  not  %  circa  feStam  fuam  prad.  as  are  all  the  precedents  geftnipit<«» 
here ;  and  inferior  courts  aie  moRp  preeifdy  bound  IP  dbfenr^  Ae  CJ^^„S* 
tcue  ancient  and  legal  fonsns,  e^pnri^Uy  in  judgments;  and  for  gnv  dapuietfuid 
thing  appsans,  k  might  be.cafts  in  another  fuit  $  and  I  atod  tfae  cav  <^»^*  ^^ 
of  CribU  V.  Orchard^  Styles  164.     Error  on  judgment  in  debt  in  fSdfnlfSw^- 
BarnflapU  Courty  and  feveral  exceptions  moved  and  over^ruled;  umfiam 
and  Rolls  upon  reading  the  record  at  laft  found  this,  and  it  was   •  [  nQ^  ] 
allowed  per  Curiam,  and  the  judgment  accordingly  reverfed. 
But  PER  Curiam  mo  aUnfotur. 

Then  I  urged  another  exception,  that  the  placita  was  of  a  %'lf»tl« 
court  held  tefore  fuch  and  fuch,  ficundum  cwfuHwF  chitaf  pr^.  SdM*S«* 
a  tenure  cujus  conirarii  nunforla  homnum  non  exifiit  ufkaf  itappn-  au^ity  «f 
hat*  in  eadem  ac  juxta  libertaf  it  priviUf  diifa  civitat^  per  divitfas  "  jafcrior«iK| 
cbartas  regias  tndi  cenfiff  concefs*  it  confirmaf  \  that  it  was  in-  J^w  botflir'  ** 
confident  and  contnuhdory  that  they  Ihould  hold  one  and  the  iame  <har$m'  m^jvv* 
court  by  cuftom  time  out  of  mind,  and  by  charter  both;  if  it  had  fi^P^* 
been  con^rmaf  only,  it  were  well  enough.     Per  Holt  Chiif  Juf-  ^^^  395*  «& 
tici.    1  hat  has  been  an  exception.    But  Eyres  Jtiftici  feemed  5^^  j.,^ 
to  incline  it  was  well  enough. 

But  this  was  not  much  confidcred,  becaufe  the  writ  was  quaihed,  ^^^^^  W. 
the  writ  being  coram  ballivis  it  civibus^  and  the  record  coram  ballivis  i^JTSie'^ri? 
fimfcballo  et  communi  dcrico  civitafn  ^ 

I  Term  Rsp.  «4a, 

Tallent  a^ainfl  Jermyn.  Cafe  ^49, 

XJ  UMFRIDUS  TAI^X^ENT  gen'  queritur  di  Johanne  ^Jemy^^MjA 
*  •*   Jerm YN  in  cqfufur  ajfumpjity  et  prad.  Johan.  per  E.  H.  oH*  V.^"^"  ■** 
fuum  venit  et  defendit  vim  et  injur*  it  petit  jud^  di  billa  trad,  quia  buTlf  ?d"c^l*' 
dicit  auodipfe  nominatur  it  vacatur  per  nonun  JoHANNis  Germy  it  dant  in  pleading 
pir  idem  nomfn  a  tempon  nativitatis  fua  femper  cognit*  et  vocaf  fuit  J«"ch«ij|5ww«r 
ABS^^  HOC  quod  ipfi  vocaiur  per  nomen  Johannis  Jermyn  feu  "^Jq,i2^d^K 
per  idem  nonun  cogmt'  et  vocgt*  fuit  et  hoc  paratut  eji  verij^an  undi  <«  come*  Md4». 


*c'' 


petit  judicium  di  biUa  prad.  et  quod  billa  ilia  caffetur.     The  plain-  !*/*°'**»^ 

tJff  demurs.  "aforeCiidj. 

And  PER  Curiam,  they  are  different  names.     But  the  plea  is  ill,  «  beaded  'by 
becaufe  he  does  not  fay  quod  Johannes  Jermyn  verj'us  quem  billa  "  the  name  o^ 
prad.  Wr*  venit  it  dtcity  but  fays  tt  prad.  Jqhannes,  &€•  which  ,*J  ^id  dSJ*d 
p^R  Curiam  is  ill,  though  the  printed  precedents  in  ^hompfiiu  are  c<  ^c/*  hT  ^ 
as  abo¥e:  and  judgment  wa$  given  for  tha  plaintiff^  quod  rJfpcndiar  thereby  admita 

Ultirius.  the  name  to  be 

right. 
S.  C.  Comb.  1S8.    S.  C.  Garth.  207.    S.  C.  Lilly  Ent.  5D9.     i  Keb.  10^.    %  Keb.  437.     Cro.  Elic.  S5. 
19S.  157.     Brook  *<  Mifnomer**  44.  48.  58.    %  Roil,  Rei^aa^.      3  Bac.  Abr.  624.    i  Hale  P.  C.  17c, 
B.  R.  Hf  ^86.    R»ft.  Eat  29.    Herns  Pi.  9.    <3  Bac.  Abr.  624. 

Saunders 


39^ 
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Cafe  B5a 
•  [  395  J 

An  inftrior 

court  may  be 

Hated  to  be  held  « *  n  «# 

both  by  €uftm,    according  to  StsUs  131. 

and  ibarttf^ 


Saunders  againft  Vigor.  . 

JpR  ROR  on  judgment  in  Briftol  courts  and  I  urged  the  ex- 
ception of  their  courts  being  held  by  cuftom  and  chartiTy  both ; 
^j:  cv  Sednon  allocatur:  and  judgment  affirmed^ 


Cafe  251. 


A  deelarttioR 
an  an  inferior 
court  for  goods 
feld  and  deli- 


Crabb  againft  Bowdlcr. 


p^  R  R  O  R  on  judgment  in  Briftol  Court.     An   indtbitatui  for 
wares  fold,  fays,  £at  at  Brjflol  he  was  indebted,  and  at  Brijis^ 
he  promifed,  but  it  is  not  faid  1^1^  v<;z^/'.     And  held  ill,  and  judg- 
▼ered  muft  ftate  ment  reverfed, 

that  they  were 

fold  within  the  jurifdiftion.—  6  Mod.  lag.     Salk.404.     i  Saund.  73.    iWilf.  16.     &  Ld.  Ray. 

13 10.    %  Stra.  827.    Cowp.  18.  and  iee  the  cafe  of  Trevor  v.  Wall,  i  Term  Rep.  1 51.  accord. 


Cafe  252. 


If  an  OTcrfeer 
deliver  an  ac- 
count to  two 
juftices  porfuant 
to  43  Elis*  c.  2. 
f.  2.  &  4*  they 
cannot  commit 
him  becaufe 
fu(h  account  it 
not  fufficiently 
particular  or  to 
their  fatisfac- 


Carth.  152. 

5  Mod.  179. 

6  Mod.  77.  97. 
Foley  2o. 

See  I  Vol. 
Btira  Poor 
Laws  by  Mr. 
Com%  page  258. 


The  King  againft  Carrocke. 

'T'  HE  defendant  was  committed  by  the  mayor  and  an  alderman, 
'*'  two  juftices  of  peace  ofTaunton^  by  warrant,  reciting  that  he 
and  three  others  had  been  ovcrfecrs  of  the  poor  of  die  pari&of' 
within  the  borough,  and  duly  fummoned  to  appear  that  day  to  ihew 
caufe  why  they  had  not  rendered  an  account  of  monies  received  and 
paid  by  them  to  the  ufe  of  the  poor;  that  the  defendant  had  appeared 
before  them  two  juftices  of  the  peace,  and  being  demanded  to  give 
a  juft  and  true  account  of  all  fuch  monies  as  had  been  received  and 
paid,'  he  had  only  produced  an  account  in  grofs  of  his  receipts  and 
payments,  and  refufcd  to  give  a  particular  account,  or  to  produce 
his  books,  by  which  he  received  the  monies  on  rates  afleiled,  &c 
and  alfo  a  particular  account  to  whom  he  paid  fuch  money  charged 
in  grofs :  and  therefore  they  believed  fueh  account  to  be  no  account 
according  to  43  £//z.  c.  2.  f.  4.  {a)  and  the  faid  defendant  hath 
refufed  to  give  any  other  account,  they  therefore  commit  him  to  be  * 
detained  until  he  mould  make  a  true  account  before  them,  or  two 
other  juftices  of  the  peace  for  that  borough. 

And  upon  an  lyabeas  corpus  he  was  here  difcharged  per  totaxt 
Curiam,  becaufe  the  juftices  had  no  authority  to  commit  in  this 
manner  by  the  ftatute  of  43  Eliz.  c.  2.  for  that  an  account  ¥ra& 

confefled  to  have  been  rendered,  &c. 


(«)  See  the  17  Geo.  2*  c.  38. 


Delbye 
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*  Dclbye  againji  Proudfoot  and  others.  Cafe  253, 

•[396  J 

PROHIBITION.    The  defendants  had  fubfcribea  a  policy  The  cwn pf 

ofajfurance  to  the  plaintifF,  and  a  lofs  happening,  the  defendants  of*^ciiro? 

were  fued  at  law,  and  declaration  delivered.     Thereupon  the  defen-  infurance  onlf 

dants  fuminon  the  plaintiff  before  the  commiffioners  for  determin-  f**^^*.'?fjjj? 

ing  of  policies,  the  (ame  being  made  in  the  office,  pretending  that  a^^jnft'tte 

the  faid  policy  was  had  and  procured  \}y  frauds  and  endeavoured  to  undenoriurti 

have  the  policy  delivered  up  by  order  of  the  commiffioners  there,  *n<i  there/pre  if. 

according   to  43  Eiiz.  c.  I2;  the  14   Car.  2.  c.  23;  and   19  «eLdViiw'" 

Car,  2.  C.  tgainft  under • 

writers  they 

Thereon  I  moved  for  a  prGhibitton  on  a  fu^geftion  of  this  mat-  arrured  to  ap- 

ter,  for  thefe  reafons,  that  they  have  no  jurifdidion  in  this  cafe;  pe*r  before thw 

that  yr^arf  and  no  intereji  annuls  the  policy  at  common  law ;  (<?)  ^(^'tJat^thc 

that  it  is  good  evidence  upon  the  general  imie ;  that  we  had  our  policy  wat  ob- 

ac^ion  on  the  policy  here,  and  fo  a  jurifdiftion  was  attached;  that  ^^^^^  '>y  ^n"H*» 

this  method  would  deprive  us  of  our  evidence  at  law,  viz.  the  ^ioh  AaUl'o 

written  policy ;  that  this  would  ered  another  court  of  equity  in  ^ ..     55  *  *  . 

confequence  to  controul  fuits  at  law :  befides,  that  they  had  no  au-  ^  Sid.  121. 

thority  in  this  matter  by  the  ads  of  parliament;  that  that  fummary  4  Bac.Abr.251. 

method  therein  prefcribed  without  trial  bysj^ury,  was  never  intended  ?/**w°™'  ^^." 

further  than  the  relief  of  the  m/i/r^</ againft  the  infurerij  and  being  ^^^^     rcaon 

fuch  a  law,  m^s  not  to  be  extended  further  than  the  woitls;  diat  the  The  introduc- 

mifchief  recited  was  trouble  for  the  infured  to  fue  every  feveral  in-  ^^^^?\^'^c 

furer  diftindly }  that  though  the  purview  be  general,  to  hear  and  inTuranc/^'xiii. 
determine  caufes  arifing  upon  policies  of  affurance,  yet  feveral  other 
claufes  ihew  the  intent,  as  that  upon  appeals  the  party  grieved  (hall 
iirft  fatisfy  the  decree,  or  at  lead  depoiit  the  monies  decreed  in  the 
commiffioner's  hands,  which  plainly  means  the  affiirers  to  be  appel- 
lants, and  upon  fuit  fo  brought  before  them  by  the  affiirers  upon 
appeal,  the  chancellor  is  to  award  double  cofls ;  that  any  other  con- 
ftrudion  would  make  a  clafhing  of  jurifdidions. 

And  we  had  a  rule  for  a  prohibition  unlefs  caufe,  and  to  Hay  in 
the  mean  time. 

But  they  never  moved  it  again ;  and  fo  my  client  was  quit  of 
them  there.    • 


(a)  See  %  BI.  Com*.  460.    i  Black*  Rep.  594*      3  Burr.    1909.     DougL  517. 
aod  Park  on  loTonutces.  1 74. 


Trinity 
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The  Fourth  of  William  and  Mary, 

IN 

THE    king's    bench. 


Sir  John  Holt,  Knt.  Chief  Jujlice. 

Sir  William  Dolben,  Knt.    1 

Sir  William  Gregory,  Knf.>  Jujiceu 

Sir  Giles  Eyres,  Knf.  j 

Sir  George  Treby,  Knt.  Ailorney  Genera/^ 
Sir  John  Somers,  Knt.  Solicitor  General. 


The  King  agdinft  Jamjcs.  Cafe  154. 

INFORMATION  for  perjury  in  an  affidavit  In  the  Common  in^peijury:  the 
Pleas,  made  before  the  commiffioners  in  the  country,  in  a  cer-  e^it  wmr^p 
tain  caufe  depending  there.  The  defendant. was  tried  before  Eyre5  ^^^^^^^ 
Ju/iicfy  and  convifled,  and  feveral  exceptions  arifing  upon  the  cvi-  ?hat  rcwfe^^ 
dence,  he  flopped  the  p&flea  till  the  opinion  of  the  Court  was  had  upon  depeniias. 
motion.  Cowp.  66; 

Dougl.  4t« 

First,  The  proof  cf  a  c^^iuie  depending  was  only  a  capias  and 
wurrant  thereon,  and  affidavit  filed  and  allowed.  ^  ' 

Secondly,  I  urged  another  exception,  that  there  was  no  proof  in  peqiny,  oa 
that  die  party  (before  whom  the  affidavit  i¥as  fwom)  was  a  commiff-  » aifidavitbe- 
fioncr,  and  held  that  it  need  not,  unlds  you  difprovc  it  on  the  other  fionw,"?!?  m^' 

iide»  thority  need  not 

S*  C.  Canfa.  sio.    S.  C.  Holt  284.    Dougl.  156.    i  'Hrm  Rep.  69* 

Thirdly,  That  the  proof  was  only  by  copy  of  an  affidavit,  and  Copy  of  an  affi. 
no  proof  that  it  was  the  defendant's,  ^*V^  <";  ^^h 

^   ''^  perpury  la  affiga- 

ed,  IS  good  evi- 
dence on  pfoof  oC  its  having  been  exjunined  with  the  original  oa  the  file;  fnthout  producing  the  perfont 
friM.ttok  it  to  p(«vi  the;nwr  or  ths  idmti^  of  the  prifoacni*  ma  Bvir.  1189.  Cafes  in  Ciown  Law  4S. 

I  VRCfiDi 


40O  Trinity  Term,  4  William  and  Mary,  in  B.  R. 

KrKo  I  URGED,  that  this  is  a  dangerous  pra£lice ;  any  man  might  be 

T   *',         reprefented }  a  falfe  oath  may  be  fworn  by  another  man  in  my 


name. 


And  PER  Curiam  the  affidavit  being  of  the  defendant  in  the 
caufe,  and  ufcd  by  him,  upon  motion  in  court  it  is  enough  ;  other« 
wife  if  not  fo  :  but  a  copy  cf  an  affidavit  only  produced  againft  a  man 
without  proof  that  he  made  it,  ufcd  it,  or  was  concerned^  in  tnc 
caufe,  that  would  be  infufficient. 

Judgment  for  the  king. 

Cafe  255.  The  King  againjl  Marriott. 

•  [  398  ] 
It'  a ft^tute         INDICTMENT  that  he  kept  a  common  ale-hou(e  without 
create  a  new        1   ]icenfe  contra  formamJlatutL  On  Not  guilty  pleaded,  there  was  a 
^it:;;tr::verdia  forth,  k.'l.g.  .. 

pun'tfhrocnj  I  MOVED  in  arrcft  of  judgment  that  no  indidment  lies  ;  bccnufo 

the  method  fo  it  is  a  new  ofFence  created  by  a  particular  ftatute,  and  a  particu!:ir 

prcfcribed,  and  nicthod  appointed  for  the  conviftion  and  punifhing  of  it :  at  coin- 

liw  mctluIdTy"  ^^^  I21W  any  man  might  keep  an  ale-houfe,  and  might  fell  beer  or 

my,v7t,i)ff  muft  ale,  out  of,  or  in  his  houfc  at  plcafure,  and  there  was  no  law  to 

ac  puriucd.  rcftrain  them ;  though  as  to  inns,  fome  opinions  have  been,  that 

5.  c.  4  Mod.  licenfes  were  ncceflary,  as  Ckovlz  Jujlice  and  fome  others  , held, 

s^.  Carth.  ^   Buljlr.  109.   Contrary  is  Godb.  345.  and  2  Rolls  Abr,  84,   that 

263.  no  indidment  lies  at  common  law  for  creeling  an  inn  witho\it  a 

7  Co.  36.  licenfc  \  it  is  true,  they  may  be  punilhed  as  nuiiances,  if  in  incon- 

\^^\^%^*  ^  venient  places.     In  the   refoliftion   concerning  inns  in    19  Juk{^ 

rMod.34.  22   Jac,   1.    it  is  rcfolved  that  any  might  ercdt  an  inn  without  any 

jSaund.249.  allowance  or  licenfe^  and  any  man  might  keep  an  ale-houfe  before 

a  Hrvvk!  P.  C.  ^^^  ftatute  of  5,  and  6  Edw.  6.  c.  25.  as  at  this  day  any  man  may 

302.             '  fet  up  hackney  coaches  for  hire,  or  ufe  any  trade  not  prohibited  by 

1  Ld.  Ray.  347.  J  £//2,  c.  4.  Now  whcrc  a  particular  method  is  prefcribcd,  ihi 
5  Com.  Dig,  j^  ^^  ^g  purfued,  and  no  other.  By  the  5  and  6  Edw,  6.  c.  25. 
4  Comi  Dig.  the  jufticcs  have  power  to  remove  and  put  away  the  common  fell- 
7»-  ing  of  ale  and  beer  in  any  fuch  places  as  they  (hall  think    fit,  and 

3  B?/^br.  '^^"^  ^^^^  ^^  admitted  or  fuffered  to  fell,  but  fuch  as  {hall  be  )i- 
97/101.    '  cenfed,  &c.  giving  recognizance.     By  fcft.  4.   if  any  perfon  iha» 

4  Bac.  Abr.  Jq  it  of  his  ov/n  authority,  two  iuftices  (hall  commit  tor  three  da\-<, 
^^^ur  Rp  ^^^  before  deliverance  the  faidjufticcs  fhall  take  recognifaiicc  not 
544:.^*^  "  **'  to  fell  again  :  then  he  is  to  make  a  certificate  to  the  fcflions,  whicli 

2  burr.  Rep.  fliall  be  a  fufficicnt  convi<3ion,  and  there  they  arc  to  afle&*  forty 
Cuw  ^«4.65o.  &iW*»^gs  iinc-  Now  it  is  plain,  this  method  can  never  be  obfen-ed 
'j^'Uxvti  Rep.  *  upon  an  indiftment,  and  the  makers  of  this  law  never  intended 
44^.  fuch  a  profecution^  here  are  no  negative  words,  but  only  by  way 

of  prohibition  to  thc.juftices.not  to  fufFer  any  without  licenfc:  the 
iirft  gives  thenl  authority  to  remove  and  put  away  frohi  fuch  places 
as  they  (hall  think  fit  f  tlien  it  is  faid  none  fhall  be  fuffered,  which 
IS  a  prohibition  on  the  juilices,  not  upon  the  party :  then  the  third 
ftatute  ftiews  it  plain,  for  there  where  order  is  taken  about  inquiry 

bto 
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Into  the  breach  of  the  recognifance  for  keeping  an  orderly  boufe^  S^'xa 
it  is  (aid  **  by  prefentment  or  otbirwsfey*  now  here  in  this  daofe  ifAirioTT. 
is  no  fuch  thing.  Then  *  for  3  C^r.  i.  c.  3.  there  it  is  to  be  on  «  r  ^  « 
view  by  the  mayor,  juftice,  or  h^  oflker,  on  oath  of  two  witnefies  ^  399  J 
before  him,  and  the  penaltv  to  be  levied  by  the  conftable  upon  war-, 
rant,  and  die  words  are  only,  ^  if  any  perfon  or  perfons,  ice/.'  and 
no  negative  words  at  all.  In  Palmer's  Rep.  388.  by  Hauohtem 
yufticey  a  man  cannot  be  indicted  for  keeping  an  ale-hbufe  widiout 
Iicenfe,  for  the  ftatute  5  and  6  Edw.  6.  c.  %$•  is  that  they  ihall  be 
committed,  and  the  joftice  (hall  therefore  imprifon  the  party;  and 
2  Rolls  Rep.  398.  is  the  (ame.  Caftle^s  cafe  on  18  Hen.  o.  c.  1 1.  in 
Cro.  Jac.  643.  and  2  RoUs  Rep.  247.  is  exprefs ;  it  was  an  indictment 
for  taking  on  him  to  be  a  juftice  of  peace,  not  having  lands  to  fuch  a 
value,  and  the  (ame  exception  taken  as  here,  becaufe  the  (btute  ap<» 
points  a  penalty,  which  is  to  be  recovered  by  biUy  plaint^  or  infor'- 
motion^  and  therefore  not  by  tndi^inunty  becaufe  no  offence  before  ; 
and  the  court  was  all  of  opinion,  that  where  a  (kitute  inflidb  a  pe- 
nalty for  the  doing  of  a  thing  that  was  no  oflFence  before,  and  ap- 
points how  it  (hau  be  recovered,  it  (hall  be  punifhed  by  that,  and 
no  other  means;  not  by  indi£lment;  and  that  (tatute  is  precifely  as 
this,  that  none  (hall  be  aifigned,  &c.  It  is  one  of  the  refblutions 
upon  the  cafe  of  penal  (btutes,  7  Co.  36.  That  every  a£fc  which 
gives  a  new  penalty,  ought  to  be  purfued  fhidly,  both  in  the  pro^ 
fecution  and  levying  of  it,  according  to  the  method  prefcribed  by  " 

the  aA:  and  in  Plowd.  206.  Stradlm^s  cafe^  it  is  allowed  as  arule^ 
when  an  a&  of  parliament  gives  power  or  intereft  to  a  particular 
perfon,  that  particular  defighation  is  excluiive  of  any  other ;  the 
like  caic  was  here,  in  Eafter  Term,  2  Jac.  a.  Rex  v.  Joice,  an  in- 
didment  for  keeping  an  ale-houfe  without  licenfc,  and  Sir  Henry 
PoLLEXFEN  moved  then  as  I  do  now,  to  arreft  the  judgment  ^bt 
thefe  and  the  like  reafons,  and  the  judgment  was  arrefted :  befides, 
this  is  to  infli£l  a  greater  penalty;  for  the  charge  of  trying  an  in- 
dt£hnent  is  more  than  the  penalty;  perhaps  it  may  be  more  juft  and 
fair  for  trial,  but  the  other  is  Ie(s  expenuve ;  and  that  may  be  the 
reafon  why  this  law  doth  not  mention  indidment  Objection* 
CraftofCs  cafe^  i  Mod.  34.  Sid.  439.  againft  a  nonconformift  for  refid- 
ing  in  a  corporation;  but  that  was  Zachary  CrafiorCs  cafe\  for  there  it 
was  to  be  by  bill,  &c.  {a)  Here  are  daufes  that  particularly  feem  to 
reftrain  it  to  this  method,  viz.  Committed  till  he  give  recognizance, 
which  the  juftice  is  to  certify ;  which  this  court  cannot  execute.  In 
Rex  V.  Baker -i  Hilary  Term,  24  Car.  2.  in  3  Kehle.  106.  for 
wages  gone ;  that  feems  to  die  contrary ;  but  CaJlU^s  cafe  is  as 
ftrong  an  audiority  for  me ;  and  I  know  of  no  judgment  *  ever  had  ♦  [  400  J 
in  this  cafe,  but  that  of  Joyce.  This  hath  been  rarely  pra^tifed, 
which  (hews  the  current  opinion  to  have  been  againft  it  Rjex  v. 
Fawknery  2  Keb.  501.  was  one,  and  Saunders  took  exception, 
becaufe  not  faid  cont*  form*  Jlatuf  and.  quafhed ;  but  this  queftioo 
could  not  happen  there,  becaufe  upon  the  (iatute. 

Holt  Chief  Juftice  cateris  confentientibusy  let  it  (by, 
U)  Thii  caf«  U  d«ve4  Cp  b«  law,  fo  i  Mod.  34, 
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Etrbs  Juftice.    It  cannot  be  maintained  I  doubt,  fjk) 


{i)  Hot  T  Cbie/yuJIice  was  of opiofon  that 
the  Indidment  would  lie ;  bot  Dolbis  and 
Kt  n  E9  Jupicn  were  of  a  difitrentopinioni 
S.  C.  4  Mod.  14^  }  and  therefore  the  in- 
diftment  was  quaihed,  S.  C.  Carth.  263. 
This  point  however  feems  to  be  fettled,  for 
CrofimCt  etjt  has  been  denied  many  times, 
Fit^g*  47.  I  Burr.  543.  and  in  the  cafe 
of  Rex  ▼.  Penftx  it  was  determined,  that 
where  a  ftatote  creates  a  ntw  offence  and 
appoints  certain  particular  remedies,  of 
which  an  indUhnent  is  not  onr,  the 
particular  remedies  appointed  by  the 
Aatute  can  alone  be  purfued.  i  Bar* 
K..B.  117.  8.  C.  a  Sefl;  Cafes,  172. 
Rex  ▼.  Wright,  1  Burr.  544.  and  on 
this  pdnciplc  it  was  determined  in  the  cufe 
of  Stephens  v.  Watfon,  that  an  indi^^ment 
will  not  lie  on  the  ftatutes  of  i  Jac  i.  c 
Q.  and  3  Car.  i.  c.  3.  for  keeping  an  ale- 
houfe  without  licenfe,  for  it  was  no  offence 
at  common  law,  1  Salk.  45.  for  wherever 
s  nrof  efffnct  is  created  by  ftatute,  and  a 
fftM  jurtfdt8t9n  out  of  the  courfe  cf  the 
common  law  is  prefcribed  it  muft  be  foU 
lowed.  Hartley  v.  Hooker,  Cowp.  524. 
%  Hawk.  P»  C.  301.  But  where  new  ere. 
0ttd  offtacu  ire  only  prohibited  by  the  ge^ 


neral  fr^b'ibtttfj  elanfe  in  an  ad  of  ^ar- 
liaroent,  or  where  there  is  a  fcVftas* 
tive  prohibitory  daufr,  and  alio  a  paro- 
cular  provifion  and  a  particular  remedy 
given,  there  an  iWi^aif*/  will  lie.  Rex  v. 
Wright,  1  Burr.  544,  ^5.  Rex  v.  Robin* 
fbn,  2  Burr.  803.  So  alio  where  the  of- 
ferxe  was  puoifluble  by  a  conunoa  law 
proceeding,  and  aftatute  prefcribea  a  par- 
ticular remedy  by  a  foajmaiy  proceeding, 
then  eitbtr  the  method  ofmdlBmmt  by  tke 
cnmmon  law,  or  the  method  prciicribed  by 
the  ftatute  roay  be  purfued  ;  for  in  this  cafe 
the  fandlion  is  cumnUt'i'vt^  and  does  not  ex- 
clude the  common  law  ptinifluncn^  Rex 
V.  Robinfon,  2  Burr.  £03.  Tberefofc 
uhere  a  ftatute  direds  an  z€t  to  be  done 
without  pointing  out  any  mode  of  p«nj&- 
roent,  the  common  law  method  by  m^" 
mem  for  difobeying  the  diredioos  of  the 
legiflaturc,  Dougl.  441.  446.  is  not  takea 
away  by  a  fubfequent  ftatute  poiodng  out  a 
particular  puni(hment  for  fuch  difobedieace^ 
Rex  V.  Davis,  Sayer*s  Rep.  ij^.  i  Bott*s 
Poor  Laws,  Mr.  Conft*s  edit.  300.  Rri  v. 
Boyal,  2  Burr.  832.  Rex  ▼.  Balme,  Covp. 
650,  See  the  cafe  of  Cater  jmi  utm  Koaght,) 
Term  Rep.  442. 


Cafe  (256. 


RxpLKviN  ia 

an  inferior 
court,  if  judg- 
ment be  given 
that  the  plain- 
tiff **  ml  cafidt 
•*  fernarratunem 
**fkam*^  inftead 
ot  "  querelam 
fuam,^*  or  thaX 
the  plaintitf 
*<  Jtt  in  tnifericor' 
dia^"  omitting 
««  etp/egiifmip 
fi^f/Mtiser- 
rnnenus ;  but 
the  court  above 
will  give  fuch 
j^'ig'ncntonthe 
record  as  ought 
to  have  been 
given  by  the 
court  below. 
S.  C.  Carth.243. 
Salk.  401. 
4  Bac.  Abr.377. 
4TermRep.5c9. 


Butcher  againfi  Porter. 
Hilary  Term,  3  ^'A  i^  Mary,  Roll  2*2. 

"P  R  RO  R  upon  judgment  in  the  court  at  fTindfor  in  repUvbu 
'"-'  Butcher  on  the  nindi  day  of  June  in  the  fecond  year  of  JVUBam 
and  A&ry,  levies  a  plaint  there  againft  Thomas  Porter  m  placiu  caf- 
tionjs  et  injure  detentionis  bonor'  et  caiaUor*  fuorum  et  invenit  pUg^  et 
petit  procefs^  in  placito  prad.  And  there  is  a  precept  to  replevy  and 
deliver  the  goods  to  the  plaintiff,  and  a  return  of  a  delihtrar^,  and 
a  fummons  of  the  defendant :  and  he  appears:  and  the  plaindffcoiints 
for  the  taking  and  unjuft  detaining  of  the  fevcral  goods  in  the  pbm» : 
and  the  defendant  pleads  quod  prad.  quer'  a£tion^ Juam  fr4uL  iwk 
i)erfu5  eum  habere  feu  manutenere  non  debet  quia  dictt  qwd  Umptre 
captionis  bonot^  et  catallor'  prad.  fieri  fupfofie  proprietas  h^mBnm  d 
tataUorum  trad,  fuit  cuidam  Rogero  Saubec  adhue  fieperititi  et 
nanprefat*JOAtisiBvTCHEK;  et  hoc paratus eft  verificart,  mmtbpett 
jud*  et  retorrC  bonor^  et  catallor^  preed.  fibi  adjudtcari,  fsTc.  The 
plaintiiF  demurs.  The  defendant  joins  in  demurrer,  ft  mt  prixs 
petit  judicium^  et  quod  prad.  Johanni  Butcher  ab  e^imu  (mi 
prad.  inde  verfus  ipfum  Thomam  haben^  precludatun  The  Court 
gives  judgjnnent  quia  videturplacif  prad.  fore  fufficient'  idn  €9Mi^ 
raf  eft  pereandem  cUr^  quod  prad.  Johannes  Butcher  ml  tmfiat 
per  nar  fuam  prad.  fed  quod  ipfefit  in  mifericordia  profaUi  clmmn 
fuo  indey  et  prad.  Thomas  eat  indt  fine  die,  §t  quod  habemt  rwtiri 
honor'  it  cataUor' prad.  detinemffiU  irrepUgiabUia  znpirpetmm,  fie. 
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General  error  affigned  by  .the  plaintiff'  Butcher,  who  brings  die      Botchsb 

^'»*^-  po,rT«. 

I  ARGUED  fir  the  plaintiff'  that  this  judgment  ought  to  be 
reverfed. 

First,  Becaufe  it  is  not  faid  et  pUg^  in  manu  mea^  as  it  ought 
to  be,  and  fo  are  the  precedents,  Hern^s  Pleader^  tit.  "  Second  Dilivt'- 
rance^^  650,  and  Cokeys  Ent.  591.  {a) 

Secondly,  It  is  «  nil  capiat  per  nar\**  it  fliould  be"  querelam^* 
for  the  plaint  is  that  which  makes  his  demand  in  court ;  and  inferior 
courts  are  bound  ftridtty  to  obfervc  and  purfue  legal  forms. 

But  PER  Curiam  that  is  true,  and  the  judgment  muft  be  re- 
verfed ;  but  we  muft  give  a  good  judgment  *  as  they  ought  to  have        r  -^i  1 
given,  according  to  Shcomb*s  cafe^  Cro.  Car.  442.  L  ^     J 

But  then  I  argued  that  here  could  be  no  return  awarded,  be-  !„  replevin  If 

caufe  there  was  no  avowry  made  for  it;  and  fo  are  the  precedents  the  defendant 

in  RaJlaVs  Ent,  568.  where  he  pleads  a  property  in  another.  And  for  *PP**'  •"^  J^«^ 

the  cafe  of  Salkoldv.  Skelton^  Cro.  Jac.  5 19.  it  referred  to  a  cafe  moved  ^^^^  j^  l^ 

before,  and  there  is  no  fuch  to  be  found  in  the  book.  In  Bro.  ^  Reple^  he  may  have  s 

t;i».'*  I.  Replevin  againft  two  of  a  taking  inP.  in  the  vill  of  B;  the  one  »'«'«»'•  «^»thottt 

lays  P.  is  in  C.  and  not  in  B.  and  for  a  return  avows  as  for  damage  "^^'y* 

feafant  in  his  feveral  foil;  the  other  pleads  property  in  another;  i'roIi'r?^!*' 

per  Brook,  he  ought  to  crave  judgment  of  the  writ.   In  Plac.  31.  1  Vent.  i?7.  ^ 

it  is  39  Hen,  6.  35,  plea  of  property  in  another,  and  an  avowry  Carth.139. 244. 

to  get  a  return,  which  avowry  n*ejl  bon^  and  there  held  he  (hall  have  ^lc/*^2?'^* 

no  return,  for  that  always  where  the  defendant  pleads  in  abatement,  %  Roii  Rep.  64. 

he  muft  make  an  avowry  for  to  have  a  return ;  by  which  itfeems  not  Mod.  Caf.  103. 

pleadable  in  bar : — But  per  Curiam  it  is  pleadable  in  bar  and  needs  *  Yz\\i  ^** 

no  avowry :  {b)  for  per  Prisot,  in  that  cafe  I  cited,  he  fliall  have  a  6  Mod.^sj. 

return   without  avowry,    becaufe  the  plaintiff  had   a  deliverance  1  Ld.  Ray.*i7. 

without  caufe:  and  for  SalkohTs  cafe^  Cro.  Jac.  519.   though  the  -^*-^- ^'y* 9H» 

cafe  was  not  put  there,  yet  it  is  2  Rolls  Rep.  64.  and  both  toge-  ccfom.Dlg. 

ther  make  a  good  report.    Then  adjudged  that  though  no  avowry,  P'eader  (3.  K. 

yet  notwithftanding  he  (hould  have  judgment  for  a  return;  for  it  '^n^c.  Abr 

appears  by  the  plaintiff 's  declaration  that  the  defendant  took  them,  395*  * 

and  fo  he  had  pofleffion ;  and  that  by  the  replevin  fued,  they  were  s.  C.  cited  % 

delivered  to  the  plaintiff,  wherefore  when  the  writ  is  abated,  it  is  ^tc^'^r",*^* 

rcafon  that  a  return  be  adjudged,  that  the  defendant  may  be  mjlatu  349!™*  ^ 
^uopriuT.  In  cafe  of  non-fuit,  before  declaration,  the  defendant 
Ihall  have  a  return,  for  that  there  he  is  prevented  of  his  avowry, 
and  here  it  is  no  reafon  the  plaintiff  fliould  have  the  goods  from  the 
defendant's  poffeffion,  when  he  has  no  property :  and  by  that  book 
return  fhall  be  awarded  in  every  cafe,  where  it  appears  that  the  de- 
fendant was  in  pofleffion  of  the  beafts,  if  deliverod  by  replevin. 

(«)  The  precedents  as  to  this  point  are  pUintiflF's  amercement,  and  ought  not  to 

both  ways,  RaAal  Ent  557.    $62.  570.  be  amerced  themfelvea,  4  left.  180.  596. 

Co.  EnL  589.   591.   ^95.  and   therefore  Plowd.  274.  S.  C.  Carth.  943.  notis. 

^utre  if  this  judgment  is  not  right,  for  the  {b) 
pledges  are  only  furcties  to  the  Jking  for  the 

Dd»  But 
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In  rtplevin 
judgment  maf 
be  given  for 
1  return^  al- 
though the 
plaint  is  bcfoiC 
the  i-tf/ri9s« 
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But  then  I  urged  that  here  no  judgment  could  be  giveii  for  # 
return  becaufe  here  was  no  replevin  fued  of  any  taking,  nor  could 
the  plaintiff  have  a  delivery,  for  the  plaint  was  nine  days  before  the 
day  of  caption  fuppofed,  and  then  the  precept  for  delivery  was  ille- 
gal, which  was  as  none,  for  it  is  mandaium  eft  ex  parte  domni  regh^ 
&r.  and  then  the  plaint  was  of  things  where  no  replevin  lay,  and  a 
variance  between  the  plaint  and  count,  and  therefore  there  ought 
to  be  no  return ;  for  if  the  count  abate  for  felfe  Latin,  or  other  de- 
left of  the  clerk,^  and  not  of  the  party,  no  return,  2  Rolls  Abr^  433. 
3  Hen*  6^  3.  But,  per  Curiam,  your  own  fault,  in  brmging  a 
plaint  before  you  had  caufe  for  it,  or  adding  particulars  *  which 
could  not  lie,  {hall  not  prejudice  him  that  had  the  poll'ei&on. 

And  at  laft  the  Court  gave  rule  for  the  reverfal  of  the  judg- 
ment, and  that  a  new  judgment  fhould  be  entered,  quod  nil  capiat 
per  querel\  ^c.  and  no  return  awarded,  (c) 


{c)  Vide  35  Hen.  6. 40.  p!.  i.  And  the 
cafe  oilVildman  v.  Nortk^  Trin.  ft 5  Cmr,  a. 
i?of.  357.  mentioned  in  3  KebUfXi^.  232. 
That  property  in  another  may  be  pleaded 
in  bat  or  abatement^  for  that  he  cannot 
plead  non  eetit,  for  he  took  the  cattle 
though  not  Jua,  BiXt  In  all  other  cafei 
he  muft  awm,  and  make  title  for  to  have 
a  return. 


No  bend  but  fledges  in  rrplevio,  t 
Br&wnl.  175.  though  the  courfe  is  to  take 
bond.  No  inquiry  of  damages  can  be 
wirh.'^ut  avowry,  3  Kcb,  837.  and  not  on 
17  <'ar.  a.c.  in  inferior  ooart.  a  Kib. 
550.  Vide  a.  Jfji*.  340.  where  a  leconJ 
deliverance  lies.  Norn  to  the  fonner* 
edition. 


Cafe  257* 

If  judgment  be 
f[iven  againft 
five  j  and  pend- 
ing a  writ  of 
error,  one  dies } 
«nd  the  year 
tzpires,  a  capiat 
tnay  beuken 
«gainft  furvi- 
vori  without 
JcirefactMS  or 
remittitur. 

6.C.iSalk.z6i. 
S.C.  Holr.  I. 
S.C.  Carth.236. 
Ante,  «86. 
«  Bulft.  235. 

3  Co.  14. 
K  Co.  88. 
Velv.  209. 
Ray.  153. 

4  Mod.  315. 
jBalk.  319. 

5  Com.  Dig. 

»94'  "34«« 

a  Ld.  Ray.  71. 

^44* 

aLd.Ray.1391. 
a  Bac  Abr. 

359  3^' 
'^'  %u  637. 


Howard  agalnft  Pitt,  and  others, 

npRESPASS.  And,  in  Michaelmas  1688,  verdid,  anci 
*  judgment  againft  Sir  John  Lawrence^  Sir  IViUiam  Pritcbard^ 
Sir  B.  rfewLnd^  Sir  Edward  Abney^  George  Pitt^  Efqy  and  James 
Smithekyy  for  fifteen  hundred  and  fifteen  pounds  damages  and  qo^u 
The  defendants  brought  a  writ  of  error,  and  the  record  is  certified 
into  THE  Exchequer  Chamber.  Smitheby  ^\ti  \  and  the  fur- 
viving  defendants,  fearing  the  writ  of  error  was  abated  by  his  death, 
brought  another  writ  in  the  names  of  the  five  furvivors,  and  the 
writ  allowed,  and  bail  put  in,  and  no  nonprocefs,  nor  affirmation  of 
the  judgment,  nor  any  remittitur  of  the  record  upon  the  writ  on 
which  it  was  certified:  but  Sir  John  Lawrence  being  dead,  the 
plaintiff*  brings  an  action,  and  arrefts  Mr,  Pitt^  on  zbiUef  ATtd^ 
dlefex^  with  an  ac  etiam  bill  for  fifteen  hundred  and  fifteen  pounds 
debt,  and  after  five  hours  imprifonment  charges  him  with  an  exe- 
cution, fued  out  only  againft  four  of  the  defendants  \  but  never  re- 
moved the  judgment  hy  fcire  facias. 

Hereupon  it  was  moved  for  Mr.  Pitt  to  difcharge  this  execu* 
tion  as  irregular  and  erroneous,  for  thefe  diree  reafons : 

First,  That  there  ought  to  have  been  2,  fcire facias  in  r^ard  the 
judgment  was  (hrec  ^cars  old,  and  not  affirmed  on  the  writ  of 
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Secondly,  That  no  execution  ought  to  have  iflTued  until  the     Howard 
fecond  was  remitted  back  out  of  the  Exchequer  Chamber.  p"*** 

Thirdly,  That  the  judgment  being  againft  fix  peribns,  and  fome 
dying,  execution  ou^ht  not  to  have  gone  againft  the  reft,  without  a 
fcire  facias. 

•  As  to  THE  FIRST,  it  is  true,  the  bringing  of  a  writ  of  error,  pre-  •  [  ^03  ] 
vents  the  need  of  ?i  fcire  facias^  but  that  is  only  on  an  affirmance  of 
the  judgment,  becaufc  there  is  a  new  judgment,  and  fo  they  may 
fue  out  execution  within  the  year  after  that,  without  fcin  facias^ 
but  not  wtiere  it  is  only  abated  or  difcontinued.  But  per  Curiam 
the  cafe  of  Bellafii  v,  Hanfordy  Cro.  Jac.  364,  is  error  difcontinuedf 
and  no  affirmance,  and  yet  the  party  prayed  in  execution  after  the 
year,  vnt\\o\it  fcire  facias  \  as  it  is  in  Rolls  Rep.  104.  133.  a  dif- 
tin(5tion  is  made,  where  adlually  in  cufiodia  marefchalli^ind  where 
not)  but  Croicb  takes  no  notice  of  any  fuch  diftin6tion,  Telv»  7. 
Cro.  Eliz*  891* 

Secondly,  there  ought  to  be  a  remittitur*  The  a£l  of  parliament 
that  ere^Sls  the  court  fays,  the  record  fliall  be  fcnt  thither,  and  af- 
terwards remitted,  that  fo  procefs  and  execution  may  be  done  there- 
upon ;  and  the  conftant  pradice  is  to  remit  it,  and  to  join  a  record 
of  all  the  proceedings  there  to  the  plea-roll  of  this  court,  and  there 
is  reafon  for  it;  the  record  is  certified;  this  court  ought  to  be  ap- 
prifed  of  fomewhat  before  they  award  execution.  Their  hands 
were  once  clofed,  what  is  there  that  warrants  a  liberty  to  fue  exe- 
cution ?  But  they  fay  for  the  plaintiff  that  there  muft  be  a  remittitur 
upon  an  affirmance ;  and  fo  when  the  plaintiff  in  the  errors  is  non« 
faitcd,  or  the  writ  of  error  difcontinued ;  but  not  when  abated  by 
death.  We  anfwer,  that  the  abatement  ought  as  well  to  appear 
by  a  remittitur^  as  any  other  proceedings  ;  the  refolution  in  Palmer* t 
Rep.  lib.  is  general,  that  the  writ  of  error  clofes  the  hands  of  this 
court,  fo  that  they  cannot  award  execution  until  it  be  difcuffed ; 
and  vvhen  it  is  determined  there,  they  remit  the  tranfcript  hither ;  it 
IS  fcire  facias  quare  executlo  non  is  to  be  brought  there,  and  then  the; 
plaintiif  to  be  non-fuit,  and  then  a  reinittitury  which  ihaU  be  an 
authority  to  award  execution  here.  This  court  cannot  take  notice 
of  an  abatement,  or  other  end  of  that  writ,  but  upon  a  remittitur  % 
there  is  always  a  remittitur  upon  a  reverlal,  for  otherwifc  this  court 
could  not  give  a  new  judgment  here  as  they  ought  to  do.  The 
cafes  of  ^tch.  59,  Jones  66.  of  Crouch  v.  Hayn^  arc  of  error  ii| 
parliament,  abated  by  diifolution  of  parliament  by  demife  of  the 
king,  which  this  court  muft  take  notice  of;  otherwife  here  :  befideS|. 
the  ftatute  requires  a  remittitur  generally,  BeUafifs  cafe^  Cro.  Jacl 
364.  is  for  us  in  this  particular,  for  there;  it  is  laid  by  Man,  exe- 
cution vriihout  fcire  facias  upon  remand,  fo  that  by  him  a  remittitur 
was  necefiary  there. 

Thirdly,  here  is  one  dea  1 ;  here  is  an  alteration  of  the  parties ; 
the  nature  of  the  execution  is  changed ;  for  tfaey  ought  to  purfue 
their  judgment;  every  execution  ought  to  foUow  the  record,  and 
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How  Aft  o  jhg  y^rj(  jj^y(j  agree  with  it,  otherwifc  it  is  illegal,  and  fo  arc  • 
Prrr.        ^1  ^^^  books,  A7c^in  i;.  Oi/y,  2  Keb.  307.     f/^.  351.  and  i  Ktb. 

»  r  4.04.  1  9**  '^3'  ^"^  *  ^^*  "^'^^  '^^  execution,  if  the  parties  be  altered, 
L  T  T  J  without  fclr<  facias  whether  on  the  plaintiffs  or  defendants  part, 
N.  B.  207.  Ifled^s  cafe^  Cro.  EU%.  367.  If  two  recover,  and  one 
die,  Tijciri  facias  is  neccffary,  the  fame  reafon  e  cont\  The  cafe  of 
Nbyy  150.  is  denied  for  law  in  Cart.  11 2.  122.  193.  Though 
there  Bridgeman  inclines  againft  us;  the  printed  precedents  are 
with  us,  Thefaurus  firtuium^  18.  Brownl*  Judicial  ff^ritSy  11.  Scire 
facias  fued  in  this  cafe;  here  the  judgment  was  joint,  the  execution 
ought  to  be  fo ;  they  might  have  brought  a  fcire  facias  and  then  we 
fliould  have  had  liberty  to  anfwer :  fuppofmg  the  party  (urmifed  dead 
in  their  capiasy  be  not  dead,  what  then? 

Thompson  and  Squibb  e  contra  there  needs  no  remtthur  nor 
fcire  facias.  Execution  might  have  iflued  againft  them  all,  without 
taking  notice  of  any  man's  death,  and  dien  the  mentioning  of  the 
death  of  one,  furely  can  be  no  harm  to  the  reft.  If  one  of  die  de- 
fendants die  after  judgment,  no  abatement  of  any  judicisd  proce^; 
no  need  of  fcire  facias  but  where  the  parties  are  altered,  and  lb 
that  they  are  not  here :  one  plaintiff  dies,  the  furvivor  may  take 
out  execution,  Moore  367,  A^^;^  150.  In  elegity  it  muft  be  againft 
all,  here  each  is  liable.  In  cafe  of  verdift  againft  four,  and  one 
dies,  I  may  there  alled^e  one  dead,  and  pray  judgment  againft  tbc 
reft,  and  it  is  well,  and  there  need  no  fcire  facias  \  befides,  it  is  a 
difcrctionary  thing  in  the  court  to  fuperfede  an  execution ;  in  this 
cafe  they  may  bring  their  writ  of  error  in  adjudicatione  exKt- 
-   tiinis. 

Holt  Chief  JuJUce.  Why  fhould  there  not  be  a  remittitur  in 
cafe  of  an  abate  ment^  as  well  as  in  cafe  of  a  non-fuit  or  dijcontinu' 
anccj  which  are  equally  within  the  words  of  the  ftatute,  for  neidier 
of  them  are  exprefsly  there ;  there  you  might  have  had  judgment  en 
^  fcire  facias  quare  executio  mriy  but  to  have  profecution  immediate 
without  any  notice  to  us  of  what  is  become  of  the  writ  of  error,! 
do  not  underftand :  I  think  you  cannot  have  an  execution  after  dx 
year  without  2i  fcire  facias  or  a  remittitur  i  [a)  here  is  a  year  ex- 
pired, pray  how  do  they  happen  to  ftop  upon  die  death  of  one  of  , 
the  plaintiffs  ?  if  they  take  notice  of  it,  they  ought  to  remit  it  for 
that  caufe :  and  of  that  mind  was  all  tH£  court.  But  for  die 
execution  againft  one,  the  other  dying  after  judgment^  if  zjan  I 
facias  be  needful,  the  praftice  hath  been  different.  Suppofe  tvo 
plaintiffs,  and  one  dies,  there  muft  be  z  fcire  facias  but  here  yw 
know  your  remedy,  you  muft  bring  a  writ  of  error  /am  in  redditim 
jUdicii  quam  in  a^udicatione  executionis.  And  zfuforftitas  being  i 
^  I  4^5  ]  difcrctionary  a£l,  the  court  would  *  not  relieve  us  upon  motion,  nor 
declare  any  opinioq  upon  the  laft  qwre :  and  jlir.  Pitt  paid  in 
money* 


Vi49  4  Leon.  197.  Not  law.  i  Rolls  Mr.  899.  isHituy*  i6, 
(^)Saik.3i9.    sWUf.301.    M*R<l7-76t.    Dou|t6i4. 
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Xhc  King  againji  Pctt  and  the  Inhabitants  ^Bcingfield  Cafe  258. 

in  Suffolk. 

D  Y  the  Juftices  one  Crane  was  put  apprentice  to  one  Browning  5  The  fefliont 

'^  who  dies  and  adminiftration  is  committed   to  the   defendant.  ^STx.'u"!*' 

The  apprentice  falls  fick ;  and  becomes  chargeable  to  the  parifh*  order  ejucuf^ 

The  juilices  make  an  order  for  fending  him  to  the  defendant;  and  *•  «n»intiin  an4 

to  maintain  and  provide  for  him.     The  defendant  appeals ;  and  the  J^^ltice'of  * 

feflions  in  Suffolk  confirms  the  order.     Thefe  orders  are  removed  by  the  wftatorj 

certiorari,  although  fuch 

apprentice  has 

I  MOVED  to  quafli  them,  for  that  the  juftices  had  no  authority  to  able?©* tic "f!" 

make  an  order  on  my  client^  their  jurifditStion  is  only  upon  the  riih;  but  a 

perfon  of  the  matter,  and  not  upon  his  executors  or  adminiirrators ;  {a)  «o^en*7«  tp 

that  fuch  a  conftrudion  muft  bring  a  great  deal  of  confufion  in  the  "fchtrged'by"**^ 

laiv  ;  for  fuppofe  no  ajjets^  (ball  the  juttices  try  that?     Shall  this  themaftcr*s 

expence  and  charge  be,  pleadable  to  any  and  what  fuit  by  credi-  ^**^^- 

tors?    Suppofe  the  adminiftratof  live  in  another  parifh  or  county,  s!  c. s*aik.  66.' ' 

muft  the  apprentice  be  fent  after  the  adminittrator  ?    Suppofe  that  he  s.c.  3  Sak. 

proves  poor  bimfelf,  then  that  parifli  where  he  lives  muft  be  char-  4i- 

geable  with  this  apprentice ;  which  certainly  the  ftatute  never  in-  liMod.  27,*^' 

tended :  if  there  be  covenants  in  the  indenture  that  reach  the  cxe-  Saik.  104. 

cutors,  thofe  mav  be  faved,  and  then  we  have  liberty  to  plead  to  *^*"^  3» 
it :  {b)  but  now  py  this  order  we  are  fettled,  &c. 

And  FiiR  Curiam  the  order  was  qu^fhed, 

{a)  See  20  Geo.  2.  c.  19.  216.  Rex  v.  Peck,  Salk.  66.  Hambley  ?, 

\b)  See  the  cafe  of  Walker  v.  Hall,  i       Trott,  Coao.  373.  and    1  vol.  Conft,  ediu 
X^cv.  177.  Wadfworth  ?.    ^^^U  f  ^''^'       of  Qott's  Poor  (^awsi  ^29. 
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A    PAROL    ADMINISTRATION. 


makes  B.  his  iXicutor  and  dies.  The  ordinary  commits  i^.  if  an  ad. 
^  ^m  adminiftration  to  C.  the  widow  of  A.  by  ^r^/ oidy,  taking  miniftrator, by 
an  oath  o?  adminiftradon,  and  giving  fccurity  j  all  which  is  entered  a[^t^"j[* 
in  THE  Register.  C.  fells  tevend  goods  to  D.  bv  virtue  of  this  mamtaintreT. 
adminiftration,  and  then  B.  refufes.  C.  dies.  Aaminiftration  is  pacTs  againft  tbt 
granted  to  E.  by  kUirsy  who  brings  trefpafs  againft  the  defendant  ]SJ^iJ^J2a 
D.  the  vendee.    If  it  will  lie  ?  who  had 

adminiftradoa 

The  first  question  is.  If  the  firft  adminlftration  to  C.  the  paro/oniy,  bur 

widow  of  A»  be  good  ?  eivcftd  in  the 

^  regiftery  befon 

SECONDLY)   Admitting  it  void>  if  the  fale  be  good  againft  oam^hoThe 

£?    (tf)  will  of  the  de. 

ceafed  had  re- 

I  AM  OF  COUNSEL  With  the  defendant  in  the  caufe,  who  is  a  pur-  [^1*1(40.^'"^ 
chafer  of  goods  upon  valuable  confideration,  as   the  very  term  piowd.  aSo. 
^  iale"  implies,  and  on  that  account  we  may  expe&  more    fa-  1  Leon.  90. 
vour  than  otherwife ;  and  truly  if  this  adion  be  allowed,  the  ven-  ^^f '  339- 
dee  will  have  a  hard  bargain  of  it,  to  pay  twice  for  his  goods,  and  ^  Lev/il^. 
to  pay  a  fine  to  die  king  too,  or  elfe  be  liable  to  an  outlawry ; 
but  yet  we  hope  to  have  the    plaintifF  in  mifericordia  pro  falfo 
tlamttrt  for  his  vexatious  fuit,  without  the  leaft  colour  or  pre- 
tence^ as  will  bcj  plain  and  manifeft,  if  we  prove  either  of  the  two 
points. 

M  See  the  ctfc  of  Abnm  ▼•  Cunaioshan^  x  Vent.  303.    a  Lev.  183.    1  Mod.  14^. 

Therefore. 

A.  ' 
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Therefore,  as  to  the  first  point,  iirfietfaer  the  adminiftrttiofl 
to  C.  be  good.  And  I  humbly  conceive  it  is,  and  queftion  not 
but  you  will  conceive  the  fame  prefently.  Now  it  is  well  known, 
that  if  a  man  feifed  of  lands  and  tenements,  or  pcdTefled  of  goodn 
^  I  4^7  J  and  chattels  in  his  *  own  right  doth  die,  the  heir  at  common  law  is 
be  that  by  right  of  blood  Ihall  fucceed  to  the  former,  but  with 
him  we  meddle  not;  as  to  his  goods  the  law  hadi  appcnnted  twD 
Ibrts  of  perlbns  for  the  adminiftration  of  them  for  payment  of  his 
debts,  and  diftribution  of  the  refidue  for  the  good  of  lus  ibul  ;  one  of 
them  is  conftituted  by  the  party  in  his  Im  will ;  die  other  may 
more  properly  be  iaid  to  be  appomted  by  die  law  in  de£uilt  of  the 
former }  {b)  thefe  two  differ  in  this,  diat  the  former  may  appoint  an 
executor  to  the  firft  teftator,  fo  cannot  die  latter,  and  they  agree 
in  this,  that  an  admininiftrator  is  endded  to  all  the  goods  and  chat- 
tels of  the  inteftate,  as  much  as  an  executor  to  thofe  of  die  tefia^ 
tors,  both  alike  liable  to  payment  of  debts  and  legacies,  and  diey 
are  both  accountable  j  about  the  latter  only  is  our  prefent  bufin 
nefs. 

By  31  Sdw.  3.        It  may  not  be  amifs  therefore  to  coniider  how  the  adminiftn" 

ni"*ii»ft  "wt  ^^^  ^*"*^  ^y  ^*  power,  and  I  take  it  to  be  chiefly  given  him  by 

•dS^ftratioii  the  '31  Edw.  3.  c.  II.    which  gave  him  authority  to  fuc  for,  and 

to  the  next  and  recover  the  ifiteftatc's  debts;  for  before  this,  dioueh  the  ordinary 

JSodf  of  Ae  ^"^*  ^^*^^^  ^^  ^^^^  as  for  as  the  goods  in  his  hands  £d  reach  by  the 

deoufe^  ftatute  of  Weftminfter  the  fecond,  vet  he  could  not  get  any  of  the 

ft  Bttift.  4.  intdfbte's  goods  out  of  other  men's  hands,  neither  coidd  he  nor  his 

1  Bid.  301.  committee,  or  whatfoever  you  will  call  him,  recover  any  dcbt^ 

*Co*'^^'*  though  due  by  fpecialty,  till  this  ftatute  of  31  Edw.  3.  c.  11. 

Lilk  37!  Therefore  I  account  this  die  principal  ftatute  that  gives  him  autfao- 

PougU  544.  rity,  &c« 

But  by  ai  Hen.  But  this  IS  not  much  material  fince  now  he  hath  it;  and  our  fdc 
S.  c.  5.  it  ftail  queftion  is,  if  the  adminiftration  in  our  cafe  be  well  committed  to 
t^ifrT^of  C.  the  widow  of  A  j  and  there  can  be  no  difpute,  but  that  we  arc 
a»«  next  of  kiriy  and  if  to  any  body,  it  ought  to  be  granted  to  her,  bj 

2X  Hin.  8.  c.  5. 

AdmiDiftratlon  >]ow  all  the  pretence  diat  can  be  to  make  it  void,  is  cidier 
Se^cutor*'*  FIRST,  becaufe  there  was  an  executor^  in  being  j  or,  9£Conpvy» 
named  in  the      becaufe  it  was  granted  by  parol  only,  &c.. 

will  has  rcfufed,  *  ^  . 

\%  void. Moor  636.     Plowd.  179.  a8*.     9  Co.  37.     1  Leon.  90.  135,      %  JoMi  jx.      x   VoC 

30J.    s  Ler.  1S3.    a  Mod.  147. 149*    iSalk.  36.  307.  31X.I 

For  tbifirft^  I  diink  it  fcarce  worth  mentioning,  for  I  do  take  die 
law  to  be  clear,  that  the  ordinary  may  commit  aominiftration  tiH  die 
will  be  proved;  and  if  it  be  never  proved,  the  admtniftratioQ  ftanis 
good  and  cannot  be  revoked ;  and  in  our  cafe  die  executor  mcddki 
not  with  the  goods,  nor  does  he  releafe  any  debti  he  doth  no  waj 

(^)  See  9  Co.  3$.  Tuich*!  Ltw,  i7|.    sBl* Com.  494. 
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adminiftec;  without  all  queftion,  by  this  authority  from  the  bifliop 
ilie  hath  an  intereft  in  her  hufband's  goods  againft  all  but  J3.  and 
albeit  that  B.  need  not  be  at  the  trouble  to  repeal  the  adminiftration, 
but  may  avoid  it  by  feizlng  the  goods,  or  oitherwife  adminiftering,  or 
proving  the  will,  yet  till  he  doth  one  of  them  it  is  good :  I  might 
cite  many  authorities  to  prove  all  this,  but  {ball  only  refer  you  to 
Godolphln^s  Orphan*s  Legacy^  &c.  {c) 

But  further,  when  the  executor  doth  afterwards  refufe,  it  is  as  if  ^l^^^^^ 
there  never  had  been  a  will,  and  fo  none  appointed  by  the  party  (^/),  named,  admi- 
2ind  then  the  ordinary's  power  comes  *  fairly  in  play,  and  his  power  is  niftratioa  may 
mrell  exerted,  and  his  office  duly  performed  in  granting  adminiftra-  j^g^JJ^*^  Ji 
tion  to  the  widow,  who  by  law  ought  to  have  it :  I  conceive  this  Kftator. 
may  be  granted  to  me.  Ante  3CT. 

Ray.  93.     iVem.  315.    Sallu  }(• 

•[408] 

As  to  the  fecond  rub  of  its  being  granted  by  parol  only,  &c.  It  is  Admiaiftr«ti<m 
fliflicient,  and  my  opinion  in  this  point  is  grounded  both  upon  audio-  ""^^Jjin?^^ 
rity  and  reafon.     Firft  upon  authority,  and  that  is  the  words  of  the  feai,iod  not  by 
author  laft-mentioned,  Godolphin^  in  his  Legacy^  p.  231.  where  he  ^«ra/. 
faith,  an  adminiftration  muft  pafs  under  feal  in  writings,  not  by  Dyer  294. 
-word  of  mouth,  for  the  ordinarv  cannot  commit  adminiitration  by  Sera.  nyj. 
vrord  of  mouth,  otherwife  is  it  if  it  be  granted  and  entered  in  thb 
REGISTRY,  though  letters  of  adminiftration  be  not  drawn ;  thefe  are 
bis  own  words:  now  though  he  were  neither  a  judge  nor  a  profeft 
common  lawyer,  yet  his  known  (kill  in  both  laws,  and  his  long 
experience  in  die  eccleflaftical  courts,  may  well  attnuS  fo  much 
credit  to  his  words,  as  to  judge  him  capable  of  knowing  what  was 
the  allowed  pradice.     But  I  depend  not  folely  on  him;  for  Se- 
condly, The  reafon  of  the  thing  makes  it  good.    Now  what  is 
the  caufe  why  regularly  there  Ihould  be  letters  ?    it  is  for  cer- 
tainty, and  that  it  may  not  be  done  rafhly,  and  alfo  that  the  party 
mav  have  them  to  ihew  in  court.    Now  certainty  enough,  and 
deliberation  fufficient  there  is  in   regiilering  it,  and  to   ttiat  the 
creditors  and  the  other  relations  of  die  party  deceafed,  may  have 
recourfe  to  know  whether    adminiftration    be  granted,    and    to 
vrhom. 

(r)  There  appears  to  have  bern  fome  good.   S.  C.  i.  Stra.9i7.  See  alfo  the  cafe 

doubt,  whether  the  ordinary  could  grant  of  Impey  v.  Pit,  i  Show.  69.  where  it  waa 

adminiftration  pendente  lite  of  a  will,  %  fiac.  refoUed  that  an  admlniftrator  pendente  Rte 

Abr.  4X5«     In  Robin's  cafe.  Moor  636.  of  a  will,  is  liable  to  an  adion,  for  thit  li« 

the  Court  feeraed  to  think  that  he  could  is  fully  an  admlniftrator  for  the  time,  S.  C. 

sot.     In  the  cafe  of  Frederick  v.  Hoolce,  a  Jones  133. 

Carth.   1 53.  a  diftin6kion   is   taken  that  {d)  But  until  an  executor  does  refufe  to 

whea  the  lis  pendent  is  in   the  fpiritual  prove  the  will^  he  is  in  contemplation  of 

court  concerning  the  rigbi  of  admln'^ratienf  law  executor,  for  his  right  is  derived  from 

there  an  adminiftration  granted  during  the  the  will ;  the  probate  is  only  evidence  of 

coatroverfy,  is  good,  but  where  it  is  con-  it  \  and  thereupon  he  has  a  conftrudive 

cening  tbewWf  it  is  not.    But  in  the  cafe  poflefiion  from  the  teftator*s  death.    Smith 

of  Walker  v.  WooUafton,  2  Peer  Wms.  aflignce  of  Ciirk  v.  Millsy  f  Term  Rep* 

576.  it  feems  to  be  fettled  that  an  admi-  480. 
fiUbatioD/«fid!M/c  litef  toucbiog  the  w//4  is 

4  And 


Bee4  not  ihew 
the  lettera  of  ad< 
ffiintftratioju 

•*  355- 
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Anadminiftni.        And  dieii  as  to  the  {hewing  them  in  court,  I  grant  that  die 

S'l^^JlftTatw*  P^**"^'ff  ^^6^^  if  •*«  f"«  »*  adminiftrator  {e)  j  but  perhaps  the  in- 
*  teftate  had  no  debts  due  to  him,  but  only  money  and  goods  in  poT- 
feifion,  and  then  the  adminiftrator  hath  no  occahon  for  the  letters; 
for  if  he  be  defendant  in  any  a£lion,  he  need  not  fhew  theoi,  much 
lefs  need  a  vendee,  or  any  other  perfon  claiming  under  him  who  is 
not  privy,  and  therefore  (by  the  law)  is  not  fuppolcd  to  have  the 
cuftodv  of  them,  and  this  is  refolved  in  Plowd'.  276,  277.  a.  So  that 
as  to  the  defendant,  it  is  not  material,  whether  there  be  letters  or  nO| 
becaufe  not  obliged  to  fhew  them  further. 

Suppofe  the  widow^s  being  adminiftrator  be  traverfed,  it  is  a  mat- 
ter in  fatty  and  (hall  be  tried  per  paisj  q  Co.  10.  and  not  by  cer- 
tificate from  the  ordinary  (and  if  that  were,  the  register  would 
be  fufHcient  ground  for  him  to  certify  that  it  was  granted)  and  there 
is  no  doubt  but  the  registry  (as  it  may  be  brought  for  evidence) 
fo  it  will  be  allowed  good  evidence  at  the  trial,  Suppofe  again, 
that  letters  be  thereon,  I  travcrfe  them  as  forged,  then  I  think  the 
REGISTRY  is  the  only  proof,  for  or  againft;  if  not  regiftcred,  the 
iftiie  muft  be  found  for  me,  for  what  other  way  of  proof  ?  put  the 
cafe,  that  the  letters  of  adminiftration  be  loft  through  the  carelef- 
*  [  4^9  ]  ncfs  of  the  adminiftrator,  muft  the  vendees  *  and  releafees  be  undone  ? 
Here  in  our  cafe  all  other  dues  and  rites  are  rightly  performed,  and 
here  is  no  fraud  in  the  cafe,  ib  as  to  make  it  void  by  34.  EUx^ 
£.  8. 


The  Mti  whe- 
ther a  perfon  it 
tdmnnfirator 
ihall  be  tried  by 
Juryf  and  not 
iy  arfificste. 


Then  as  to  the  regularity  of  it,  that  needs  not  always  be  ib  pre* 
cifely  obfervcd  and  followed,  for  the  ordinary  may  grant  (everal 
admmiftrations  of  feveral  parts  of  the  inteftate's  goods,  18  H<h,  6. 
pL  22.  b.     He  may  grant  it  upon  condition,  Rolls  Jtr.  tit.  «  Exe^ 

inteftate^ffeOc.  «  cutor.**    He  may  grant  it  for  a  particular  time,  as  till,  &c.     And 

X  RoU.  Abr.      all  thefc  are  good. 

1  Vera.  514.    X  Sid.  loo.     * 


The  ordinary 
may  grant  feve- 
ral adminilh-a- 
tions  oi  dider- 
ent  parts  of  the 


ooS* 

I  Salk.  36. 


The  ftatutc« 
which  authorise 
the  ordinary  to 
grant  adminif- 
tration, do  not 
dire£l  that  it 
ihall  be  granted 
Vy  ttttn^ 


Then  laftly,  let  us  confider  the  ftatutes ;  whether  any  of  dien 
oblige  him  to  grant  them  by  lettersy  and  no  other  way.  The  firft 
ftatute  that  I  know  of,  was  13  Edw.  i.  which  we  call  fFe/hun/ler 
the  Second^  cap,  19.  This  is  the  firft,  but  mentions  not  adminima- 
tion,  for  it  only  renders  the  oidinary  liable  to  debt,  as  an  executor, 
for  all  the  goods  that  come  to  his  hands,  and  my  Lord  CokEs 
2  Inji.  397.  tell  us,  this  was  only  in  affirmance  of  the  commoa 
law;  though  by  the  by  I  conceive  otherwife,  it  being  dt  atUr*^ 
"which  he  himfelf  fays  in  thofe  ancient  ftatutes,  fignifies  for  ^  fu« 


{e)  But  by  the  16  &  17  Car.  «.  c.  %. 
and  4  Ann.  c.  16.  no  judgment  (hall  be 
ftayed  tor  default  of  ailedging  the  bringing 
into  court  of  letters  teftaroenrary  or  letters 
of  admin  in  ration,  unlefs  fpeciiUy  and  par- 
ticularly fct  down  and  ihewn  for  caufe  of 
demurrer  :*— and  as  an  adminiftrator  who 
rtcoven  a  judgment  for  a  debt  due  to  the 


inteflate  need  not  declare  at  admimftratee 
on  the  judgment,  but  may  bring  the  a€Hoa 
in  his  own  name.  Bona/hm  v.  WaBtr^ 
a  Ttrm  Rtp,  126.  it  is  no  objeAinn  ott 
fpecial  demurrer,  although  he  do  dcdafc 
as  adm'mifirst9r  that  he  has  not  made  « 
frofrrt  of  the  letters  of  admintftntMS^ 
Cravfird  v.  fFkktsU,  DtmgL  4.  wttiu 

ture^ 
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ture,  or  from  hence  forward,  which  to  my  reafon  feems  pWnly  to 

imply,  it  was  not  fo  before.     But  this  is  not  much  to  our  purpofe^ 

therefore  let  us  confider  the  next,  which  is  the  31  Edw.  3.  chap.  ii. 

v»rhich  is  only  thus ;  that  the  ordinary  (hall  depute  the  next  and  moft  , 

lawful  friend  of  the  inteftate  to  adminifter  his  goods,  which  deputy 

Ihall  have  the  benefit,  and  incur  the  charge  of  an  executor ;  fo  that 

this  alfo  mentions  nothing  of  the  manner  of  deputing  thefe  admi- 


niflrators,  whether  it  fliaTl  be  by  letters,  or  bv  regiftering  them,  or 
by  parol ;  this  therefore  can  fway  nothing.  As  for  the  2 1  Hen.  8. 
c.  that  only  limits  and  determines  to  whom  admini  ft  ration  ihall  be 
committed,  and  enafts  nothing  about  the  mamier  of  granting  them. 
As  for  the  37  Hen.  8.  19.  that  only  gives  doftors  of  the  civil  law 
power  to  exercifc  jurifdi£lion  ecclefiaftrcal,  and  therefore  matters 
nothing.  As  for  the  34  Eltz.  that  is  only  about  adminift ration 
gotten  by  fraud  for  deceit  of  creditors  ;  fo  that  the  marmer  of  grant- 
ing adminiflration  is  not  fettled  by  the  ftatutes;  for  the  31  Edw* 
3.  which  is  the  principal,  and  gives  them  the  authority,  faith,  only 
makes  deputies,  and  that  may  be  by  the  regiftering  ot  it,  &c.  So 
that  on  the  whole,  no  ftatute  being  againft  me,  neither  direiHy  nor 
inJiredly,  and  the  ordinary's  authority,  and  Godolphin's  opinion^ 
aiid  the  reafon  of  the  thing  being  for  me,  I  think,  doth  need  no 
more;  yet  too  much  being  always  lefs  perilous  than  too  little,  I 
fhall  Ciy  fomewhat  more  of  this,  becaufe  of  the  other  I  have  nq 
great  fcruple.  In  Styles^ s  Regljier^  tit.  "  Adminjflration^*  we  find 
it  refolved  in  22  Car.  i.  that  letters  of  adminiffradon  may  be  re-^ 
yoked  by  a  revocation  without  a  feal :  now  from  hence  I  would 
argue,  that  adminiftration  •  may  be  granted,  and  not  under  feal,  for  *  [  4'^  ] 
unumquodque  diffblvitur  eo  modo  quo  creatur^  and  confequently  after 
the  fame  manner  in  which  a  thing  may  be  diflblved,  it  mav  be  created, 
for  if  an  adminiftration  never  be  granted  but  under  feal,  I  think  it 
could'never  be  revoked  but  under  feal ;  and  fo  it  is  in  cafe  qf  a  will, 
it  cannot  be  made  but  in  writbg,  and  therefore  cannot  be  revoked 
but  in  writing,  by  the  late  ftatute.  I  ihall  no  longer  infift  on  this, 
but  conclude  the  point  upon  what  hath  been  faid  already,  that  the 
adminiftration  was  well  committed. 

Secondly,  Let  us  confider  the  fecond  adminiftration  to  £.  if  he  An  adminiftnt- 
by  this  can  avoid  the  fale  by  C.  to  D.    And  I  hold  the  fale  good  ^'n,^|^ift^t"„ 
againft  him.     And  here  it  may  be  well  obferved,  that  it  hath  been  wu  commirtei 
often  adjudged,  that  when  once  adminiftration  is  granted  to  a  right  by  parol  only; 
perfon,  unlefe  a  will  appear  or  the  like,  the  orduwy  cannot  at  his  *"^  ^^^^  **** . 

*xr  I      •  1  '^  •     •  \  L         V       •  11  r    executor  named 

pieaiure  revoke  it  and  commit  it  a-new  to  another,  efpccially  not  fo  -,n  the  win  had 

as  to  avoid  all  a£te  done  by  the  former  adminiftrator,  for  thence  rrfufed,  u\\% 

would  enfiie  much  confufion.  (/)  But  ours  is  not  revoked,  nor  any  J^*  ??cd 'and**** 

other  granted  in  the  life-^time  of  C     I  do  readily  yield  Gretfirook*s  then  the'execu- 

cafe  in  Phwden^  to  be  law,  that  if  adminiftration  l>e  committed,  and  torTcfufes,  and 

theadminiftra- 
tor  dies,  and  adminiftration  de  bomx  mn^  is  granted.    ^»«r«,  if  the  fale  made  by  the  firft  executor  be  good. 
'*'lowd«t8o.    X  Leon  90.    6  Co*  19.    2  Lev.  183* 

(/)  Ray.  93.  1  Sid.  179. 1^3.  37a.    i  Lev.  J5S.  i$6.  305. 
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he  fell  goods,  and  afterwards  a  will  be  proved,  die  executor  naf 
avoid  me  fale,  by  bringing  a  detinue  againft  the  vendee ,  but  I  could 
never  find  that  an  adminiftrator  mi|ht  avoid  a  (ale.  And  it  is  to 
be  noted  in  our  cafe,  that  C  dies,  and  her  adminiftration  is  never  re- 
pealed nor  declared  void  by  fentence,  and  fo  it  may  be  well  intended 
that  E.  is  only  adminiftrator  de  bonis  non^  &c.  And  then  I  am  fuie 
be  can  never  avoid  the  {ale,  unlefs  it  were  fraudulent,  which  is  not 
fuppofed  in  the  cafe.  In  that  of  PUwden^  the  probate  hath  relatioa 
to  the  death,  and  fo  avoids  all  adminiftrations  and  ads  done  by  them ; 
but  here  an  adminiftrator  dies,  and  adminiftration  is  committed  to 
another;  though  the  firft  were  void  (which  doth  not  appear)  yet  I 
conceive  ■clearly  the  fecond  cannot  avoid  all  mean  a&s  as  an  exe- 
cutor can :  agam,  C.  our  adminiftrator  hath  good  authority  to  fell» 
till  her  adminiftration  be  revoked,  efpecially  ag^nft  all  claiming 
imder  the  ordinary,  as  the  plaintiff  doth,  therefore  I  think  the  iale 

food.     The  very  cafe  at  bar  we  find  in  terminis  in  Gui/ion  and 
fliJTon^s  Epitome  of  the  Common  Law,  title  *'  Trefpafs^*   ^ge 
400.  where  are  thefe  words,  if  adminiftration  be  conunitted  by 
word  to  A.  who  fells  goods  to  B.  and  dies,  and  adminiftration  is  com- 
mitted to  C  quare  if  C.  fliall  have  trefpafs  for  the  goods  ibid.     Thus 
^  r  4"  1     '^^  *  makes  it  a  quart'^  but  then  anfwers  it  himfclf  in  thefe  words, 
cc  It  feems  he  fhall  not,  for  A,  had  authority  as  it  feems  to  fcD." 
Now  here  is  no  mention  of  its  entry  in  the  register  :  if  widi- 
out  it,  when  only  by  word  of  mouth,  the  fale  feems  good,  then  vridi 
it  it  is  certainly  good,  as  Godolphin  faith.     Further,  though  it  be 
true  that  an  executor  or  adminiftrator  may  have  trefpafs  for  goods 
taken  before  the  adminiftration  granted,  yet  he  cannot  have  it  againft 
him  that  juftifies  under  the  ordinary,. for  fuch  a  one  is  adminiftrator 
fro  tempore^  18  Hen.  6.  pL  22.  pL  7.     36  Hen.  b.pL  8.     Now  wc 
claim  the  goods  by  fale  from  one  who  had  power  to  make  it,  by 
virtue  of  an  adminiftration   from  the  ordinary.     We  have  later 
cafes  too;  firft,  the  cafe  of  Pachman^  6  Co.  18,  19.  where  adminif- 
tration is  committed  to  a  ftranger,  and  the  next  of  kin  fues  a  cita- 
tion to  have  the  former  repealed,  pending  the  fuit  the  adminiftrator 
I  Com  Dig.       ^^''^  ^^^  goods,  the  adminiftration  is  repealed,  yet  it  is  refolved  that 
S64.  the  firft  had  the  abfolute  property  of  the  goods  in  him,  and  he  might 

fell  them  to  whom  he  would  j  and  though  there  be  a  revocation,  y^ 
the  fale  ftands  good,  though  it  were  pending  the  fuit,  which  ours  is 
not,  nor  is  ours  ever  revoked :  if  adminiftration  be  granted  upon 
condition,  and  the  adminiftrator  fells  the  goods,  the  conditicm  is 
broken,  yet  the  fale  ftands  good,  ibid.  And  as  in  thefb  cafes  the 
adminiftration  was  lawful,  till  countermanded;  fo  I  hope  on  die 
whole  you  will  conceive  ours,  it  being  to  the  next  of  kin  too; 
for  Packman* s  cafe  is  much  ftronger  than  ours,  the  adminiftiatian 
being  to  a  ftranger,  and  the  fale  being  pending  the  fuit.  Suppofing 
the  adminiftration  void  to  C.  yet  (he  only  was  liable  as  executor  4r 
Jon  tort  is,  and  not  the  vendee.  For  if  another  doth  take  the  do- 
ceafed's  goods  and  fell,  or  give  them  to  me,  this  fhall  charge  him  ai 
•  executor  de  fan  tort^  and  not  me :  nay,  if  he  that  from  the  ordinary 
hath  authority  by  letters,  ad  colligend*  et  vendend"  bona  peritura^  and 
do  fell  qx  dif{K)fe  of  any  goods^  though  othcrwife  fabje^  to  periihin^i 
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It  makes  him  executor  defon  forty  though  he  had  authority  from  the 

ordinary  to  do  foy  and  the  vendee  is  not  liable.  Dyer  105.  i66.  and 

256.     Now  I  take  the  law  to  be  clear,  as  it  is  in  thefe  caies,  yet  the 

vendee  of  an  executor  defon  tortj  is  not  liable  to  trefpafs  for  goods 

bought  of  fuch  executors.     The  application  of  this  to  our  cafe  is 

eafy  and  natural }  fo  that  if  the  firft  adminiftration  be  void  widiout 

repeal  or  fentence  declaratory,  then  the  adion  is  not  well  brought 

againft  the  vendee,  but  ought  to  have  been  brought  aeainft  C  as 

executrix  defon  tort.    If  it  be  not  void,  but  only  voidable,  then  all 

aAs  done  by  her  till  it  is  avoided,  ftand  good.    It  *  neither  void  nor   *  [  412  ] 

voidable,  then  there  is  not  the  leaft  fcruple  but  the  (ale  is  good, 

dierefore  take  it  which  way  you  will,  the  a£Hon  oftrefpafs  lies  not 

aoinft  the  vendee*  This  you  may  fee  in  Prince's  cafe^  5  Co.  29.  (g  ) 

Nudhanis  cafe^  8  Co.  35.  {Jb)    And   Dr.  Drurfs  cafe^  8  Co. 

141-  ('> 

Many  other  things  might  be  added,  but  this  I  think  may  (adsfy  at 
prefent ;  and  therefore  upon  what  hath  been  laid,  I  humbly  pray  judg- 
ment for  the  defendant. 

B.  S. 

OeiohiT  3, 1679, 


U)   S.  C.  GodoL  236.     And.  xjt*  (&)  S.  C.  Godol.  ji.ftjy* 

HMgnet  Ent.  aSo.    •  (i)  S.  C.  Hushei  laU  ft* 


Trinit; 
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The  Fourth  of  William  and  Mary, 

I  N 

THE     king's     bench. 

Tburfdayy  the  i/^tb  June^  1694. 


Sir  John  Holt,  Knt.  Chief  Jujiice. 

Sir  William  Doli 
Sir  William  Gre< 
Sir  Giles  Eyres, 


OLBEN,  Knt.    T 
iEGORY,  Knt.  \jujiices. 
5,  Knt.  J 


Sir  George  Treby,  Knt.  Attorney  General. 
Sir  John  Somers,  Knt.  Solicitor  Generah 


The  King  and  Queen  againft  the  Bifliop  of  London  and  Cafe  260 
Peter  Burch,  S.  T.  P. 

Hilary  Tejyn^  3  IFiUtam  and  Mary^  Roll  965. 

THIS  day  this  caufe  came  to  be  argued  for  the  prefentation 
hac  vice  to  the  rcaory  of  St.  Janus' s^  in  the  liberty  of  fTeJl^  V}J^%^.  22. 

minjier.  cna£t«  that  the 

parifiiof^r. 

Sir  Bartholomew  Shower,  who  argued  for  the  defendants,  Janui  ihaji  be 
it  rcfting  upon  their  demurrer  to  their  majefties   count  upon  the  ^^u''^^^.^®*? 
quart  impedit^  opened  the  record  at  large,  and  then  proceeded  in  his  su  ^Martin- 
argument  thus.  tbet  a  nrw 

_  church  rhall  be 

ereded  in  St.  Jama^ti  and  that  the  bifiop  of  London  and  Lordjenpytit  fliall  prefent  to  fuch  new  church  ^v 
turmt  5  that  the  then  incumbent  iiall  be  re«or  of  the  new  parifli  5  and  that,  on  thc/rfl  avitdance,  the  bifo-p 
ihall  prefent,  and  on  the  next,  Lord  Jern^n  and  hii  heirs,  and  fo  altemis  vicibui  for  ever.  U  the  in- 
cambent  be  promoted  to  a  biflioprick,  by  which  promotion  the  church  becomes  void,  the  kikc  by  his 
prerogatkftt  and  not  the  bishop  by  virtue  of  liie  ftatute,  (hali  prefent;  for  although  !t  is  a  mw  church, 

yet  it  is  fobjed,  in  this  refped,  to  the  like  incidents  as  other  churches S.  C.  Port  441,  493.  501. 

S.C.  3  Ler.  377.  S.  C,  Lev.  Ent.  344.  S.  C.  4  Mod.  200.  S.  C.  1  Jones  404.  S.  C.  Com;),  aoc.  30a. 
S.  C.  Carth.  313,    S.  C.  iSalk.  540.  559.    S.  C.  Holt  585.     3  Com.  Dij;.  198.    4  Bjc.  Abr.  ;ioo. 
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KxKc  Mv  LoRT),  I  fliall  not  zt  prefent  meddle  with  any  thing  that  rc- 

BisHo'p  OP      '^^^s  ^^  ^^^  °^^^^  ^^^^  ^^  '^'*  Martin^  as  to  the  point  which  was 

•  l.#NPo>i.  over-ruled  by  the  Court,  thai  the  king  hath  fuch  a  prerogative  in 
ordinary  cafes.  But  that  which' we  humbly  infift  upon  is,  that  this  cafe 
is  not  within  the  reach  or  extent  of  this  prerogative.  And  this,  with 
fubmiffion,  doth  appear  of  Mr.  Attorney's  own  (hewing  in  his 
declaration  here  on  the  king's  behalf;  he  hath  fet  it  forth  to  be  a 
parifh  newly  created  by  aft  of  parliament,  and  a  thing  not  in  iff 
before.  And  it  appears  by  the  declaration  what  that  ad  is,  and  you 
muft  take  it  as  it  is  there  fet  forth.  We  have  demurred  to  the  dc- 
^  -  -     claration,  and  if  upon  that  aft  it  doth  appear  that  there  iS  no  right 

I  4'4  J  doth  accrue  to  the  king  *  to  prefent  to  this  upon  this  avoidance, 
tlien  your  judgment  muft  and  will  be  for  the  defendants.  Mr.  At- 
torney, Mv  Lord,  has  agreed,  by  his  writ  and  count,  that  it  is  e/i 
'  avoidance  v/ithm  this  aft  of  parliament,  upon  the  promotion  of  Dr. 
Tennifon ;  and  he  doth  likcwife  admit  and  agree,  that  the  king  is 
not  patron  of  this  benefice  of  Su  James' s\  and  that  this  ad  hath 
given  no  right  to  the  king  to  any  turn  or  prefentment ;  for  it  is  to 
be  by  the  bijhop  of  Londcny  and  the  Lord  yermyiim  He  doth  alfo  admit 
•  by  this  declaration,  that  /)r.  Tennifon  was  never  prcfented  to  this 

living:  and  admits,  he  comes  not  m  by  virtue  of  any  prefentation 
from  any  particular  patron,  nor  indeed  by  any  fort  of  prefentation 
whatfoever ;  and  that  this  parilh  church  was  never  prefented  to  by 
any  perfon  at  ail.  But  he  concludes,  that  now  It  is  void,  die  king 
'  has  a  right  to  prefent  to  it  by  force  of  his  prerogative  upon  this 
avoidance,  though  the  aft  fays  "  the  bijhop  fiiall  prefent  after  the  de- 
**  ceafe  oi  Dr.  Tennifon^  or  the  next  avoidance."  Then,  my  i^ro, 
the  queftion  is,  whether  this  prerogative  can  operate  upon  riiis  va- 
cancy  of  this  benefice  thus  filled,  and  thus  avoided,  againft  the  cx- 
prefs  words  of  an  aft  of  parliament ;  which  words  are,  **  That  the 
"  bijhop  fliall  prefent  after  the  deceafe  of  Dr.  Tennifon^  or  the  next 
«  avoidance."  My  Lord,  I  muft  crave  leave  to  repeat  the  words 
of  the  aft;  and  they  are  to  this  efFeft ;  that  all  that  precinft,  or  dil- 
trift  of  ground  within  the  bounds  and  limits  tiiere  mentioned 
from  thenceforth,  fliould  be  a  pariOi  of  itfelf,  by  the  name  of  the 
parifli  of  St»  James* s^  within  the  liberties  of  IVeJiminJIerj  and  a 
church  thereupon  built  is  dedicated  by  the  aft  to  divine  ienrice, 
and  that  there  fliould  be  a  raftor  to  have  the  ciure  of  fouls  inha« 
biting  there ;  and  then  after  a  full  commendation  of  the  merits  and 
iervice  of  Dr.  Tennifon  in  that  place  (the  now  reverend  bift}^  »[ 
Lincoln)  it  doth  cnaft  and  ordain  him  to  be  the  firft  reftor  of  the 
fame;  and  that  the  doftor  and  his  fucceflbrs,  reftors  of  the  (aid 
parifli,  fliould  be  incorporated,  and  have  a  perpetual  capacity  and 
iucceffion  by  the  name  of  rector  of  the  faid  parifli,  and  foe  and  be 
fucd,  and  hold  and  purchafe  lands  for  ever,  over  and  above  what  is 
fettled  by  the  aft,  not  exceeding  two  hundred  pounds  per  annum. 
And  then  it  enafts  "  that  the  patronage  or  prefintaiion  after  the  death 
**  of  the  redtor  or  avoidance,  Ihall  belong  and  appertain  to,  and  by  the 
"  aft,  be  vefted  in  the  bijhop  of  London  for  the  time  beinj  aod  his 

^  r  J    -  1     *^  fucceflbrs,  and  llwiias  Lord  Jermyny  and  his  heirs  for  ever."     So 

I,  T  ^  J     «  ^i^gjj^  j^y  jlord,  here  is  a  patronage  given  by  aft  of  parliament  j 

and  by  the  way  I  would  oWcrve  that  it  is  not  a  fixed  patronage  till  after 

the 


Trinity  Term,  4  WiUiam  and  Mary,  in  B.  R. 


419 


the  vacancy ;  nay,  that  it  is  no  patronage  at  all,  for  there  is  no  word         King 

of  prefent  vefting  it,  and  then  I  am  fure  the  king's  prerogative  can  have 

no  operation  upon  any  benefice  till  after  it  become  an  advowfon.       Lon'oV^ 

Then,  my  lord,  this  law  enacfts,  that  the  firft  redor,  after  fuch  a  de« 

ceafe  or  vacancy,  (hall  be  prefented  or  collated  by  the  biihop  for  the 

time  being,  and  the  next  to  fucceed  him  by  the  Lord  Jermyn  anj 

his   heirs;  the  two  next  by  the  bijhop,  and  the  next  by  mv  Lord 

Jermyn ;  and  fo  twice  by  the  bijhop,  and  once  by  the  Lord  iermvn 

for  ever.     This  is  the  a^,  and  I  would  beg  leave  to  make  Tour  or 

nve  oblervations  upon  it. 

First,  My  Lord,  it  is  a  new  law;  in  the  whole  it  is  a  new 
pnnihj   It  IS  anew  advowfon;  nor  (with  fubmi/Tion)  is  it  any  rJ- 
vowfon  till  after  the  avoidance.     Nay  by  the  words  of  the  acl'fif 
there  can  be  any  difference  in  an  inftant)  between  "  at,"  and  «  after" 
as   in  our  law  in  fevcral  cafes  it  is  allowed  as  «  per  imrtcrrC'  and 
*<^  p^J}  mrte?n;*  Sec.  it  is  no  advowfon  till  after  the  avoidance    for 
fo  are  the  words;  «  af.er  the  death  and  avoidance  of  Dr.  Tcnnifon 
«  the  advowfon,  patronage,  and  prefentation  Ihall  be  vefted  m  the 
«  hlfnop  and  the  Lord  Jermyn^;'  and  till  then,  tl^ey  are  v^[\t,d  \n  no 
body,  and  that  which  is  in  no  body,  is  no  where  at  all ;  and  it  is 
vain  to  fay,  that  that  exifts  which  is  in  aheyancc^  as  fometimes  for 
ncceffity  fake  we  do;  for  that  is  almoft  the  fame  thini^,  as  to  fay  that 
the  thing  is  not;  but  to  fay  that  an  advowfon  fliail  be  in  abey- 
ance before  it  is  created  and  vefted,  muft  favour  fomethin-r  of  ab- 
furdity,  ^ 

Secondly,  Dr.  Tcnnifon  comes  not  into  this  reftory  by  our 
prefentation,  but  by  the  donation  of  the  a6t  of  parliament,  and  the 
king  has  no  prerogative  in  the  cafe  of  ^  donative  upon  a  promotion^ 
nor  is  there  any  precedents  of  fuch  a  thing  ;  the  king  cannot  prefent 
to  that  which  the  patron  could  not  have  "prefented  to ;  and  the  pa- 
tron could  not  prefent  to  a  donative  ^uofi  a  donatives  for  for  him  to 
prefent  to  it,  is  to  make  it  prefentative ;  it  is  to  alter  the  nature  of 
the  thing,  and  fo  injures  the  patron,  and  yet  a  donative  with  cure  of 
fouls,  will  be  void  by  a  promotion  of  the  incumbent,  a^  appears 
iriv.  61.     2  Rolh  Mr.  341.     And  this   is  further  evident,  my 
roRD,  from  the  pretended  notion  and  reafon  of  this  prerogative; 
for  here  is  an  incumbency  by  the  gift  of  king,  lords,  and  commons  \ 
and  then  conhder  what  this  prerogative  is ;  as  it  is  flated  in  the 
books,  it  is  a  prerogative  to  prefent  upon  the  promoting  of  the  pa- 
tron's prefentee,  •  or  of  the  incumbent  by  his  grantee^  and  in  his   •  f  4l6  1 
right,  to  a  greater  dignity  in  the  church.     And  when  they  would 
avoid  the  objcdion  that  the  king  could  do  no  wrong,  they  (ay  there 
is  no  injury,  but  a  kindnefs  to  the  patron,  becaufe  it  is  a  kindnefs  to 
his  friend,  being  preferred  to  a  higher  degree  of  honour  and  ftate  in 
the  church;  all  which  fail  here;  and  there  is  no  reafon  for  the 
exercife  of  this  prerogative,  as  there  is  in  the  other  cafe.     It  is  a 
good  argument,  according  to  Mr.  LtTXLETON,  becaufe  no  fuch 
thing  ever  was  before,  therefore  of  right  no  fuch  thing  ought  to  be. 
Novelty  is  always  an  argument  againft  the  right  pretended  to  j  and 

tea  becaufe 
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KiHo        becaufe  this  is  in  the  cafe  of  a  gift  by  zA  of  parliament,  dierc  is  no 
Bis!7oT  or     J^eafon  it  (hould  be  allowed  for  a  prerogative  that  wbs  never  ufed; 
LoN  DOM.       and  in  propriety  of  fpeech  can  never  be  called  a  prerogative ;  much 
Icfs  if  there  be  no  prafiice  or  precedent  to  warrant  the  claim  in  the 
cafe  of  any  donative.     My  lord,  prima  facie  we  have  the  right: 
to  avoid  tnat  right  of  ours  is  this  prerogative  fet  up.     Now  they 
ought  to  demonftrate,  that  there  is  fuch  a  prerogative  to  controiu 
our  right  in  this  cafe,  and  the  arguments  ought  to  be  convincing  and 
undoubted ;  and  it  is  no  confequence,  that  becaufe  where  a  patron's 
incumbent  is  preferred^  by  being  confecrated  a  bifhop  the  king  ihaU 
prefent,  (that  where  die  parliament's  incumbent  is  preferred  the  pa- 
tron Ihould  lofe  his  benefit ;  becaufe  the  cafes  are  not  the  iame,  for 
die  fuppofed  recompence  and  confideration  in  the  one  cafe  will  not 
hold  in  the  other.     And  we  are  not  here  in  the  confideration  of  a 
prerogative  incident  to  the  crown  for  the  benefit  of  the  govern- 
ment; nor  is  it  a  prerogative  which  refpe£b  the  continuance  or  im- 
provement of  the  treafury ;  fo  as  for  the  benefit  of  the  kingdom,  and 
extending  or  enlarging  of  it  beyond  the  former  pra&ice,  (hould  (can 
needfiil,  and  therefore  the  common  pretences  of  prefumption  and  in- 
tendment are  no  more  on  their  fide  than  they  are  on  ours  ;  nay,  it 
is  rather  on  our  fide  who  have  common  right  to  prefent ;  and  we 
infift   (with  fubmiffion)   on  the  a6l  of   parliament  in  this   cafe, 
and  that  there  is  neither  record,  nor  book  cafe,  nor  judicial  opinioiH 
nor  any  inftance  in  hiftory  or  tradition,  that  there  was  ever  any  fuch 
prerogative  in  the  king,  or  pradifed  by  him ;  we  fay  that  there  nc\*er 
was  a  particular  cafe  wherein  the  king  did  fo  prefent.     Axid^  mt 
LORD,  it  is  no  objedlion  to  fay,  that  there  never  was  any  fuch  pro- 
motion or  avoidahce  before  this.    Whether  there  was  or  no,  I  (hall 
not  pretend  to  anfwer;  but  that  turns  upon  them,  for  that  (hews 
($  T  Ajy  1    there  never  was  any  exercife  of  fuch  a  prerogative  *  prelentatian 
'   ^    in  hStf  as  they  now  contend  for ',  an  argument  aJinuU  is  the  weakeft 
of  arguments ;  but  I  (ay  they  have  no  cafe  like  this ;  nay,  they  have 
no  book  declaring  on  their  fide ;  the  books  fay,  that  it  is  only  to 
prefent  _^to  a  benefice  vacant  by  promotion  that  was  antecedently 
prefentsd>le.    But  here  the  dodor  is  fo  far  from  coming  in  by  our 
prefentation,  that  he  is  here  in  by  the  whole  kingdom  as  patnm,  and 
all  that  they  can  pretend  is  when  a  man  is  dignified  by^omodon 
who  came  in  by  prefentation,  admiffion,  inftitution,  and  iiidudion, 
or  by  collation  and  indu£tion^  which  is  all  one,  and  no  otherwife. 
My  LORD,  we  have  had  manv  new  pari(hes  created,  and  we  ne\*cr 
read,  I  can  (ay  it,  I  never  read,  that  this  prerogative  was  ever  ex- 
tended to  them,  not  fo  much  as  in  a  moot  cafe,  or  any  extrajudicial 
opinion  of  any  judge,  or  any  reader  upon  a  (btute*    I  am  not  to 
di^te  when  Uie  prerogative  (hall  commence,  or  begin  in  this 
church,  or  if  ever ;  it  is  time  enough  to  difoute  that  when  another 
occafion  ofiers  itfolf  upon  the  preferment  ot  my  dient,  or  bis  fuc* 
cefibr  i  it  fufiices  me  to  argue,  whether  in  this  cafe  the  king  (hail 
have  a  prerogative  to  prevent  the  next  turn  belonging  to  the  biflicp. 
^ext,  MY  LORD,  that  which  is  confiderable  is,  that  this  benefice 
is  not  an  advowfi>n  created  as  others  ufually  are,  for  it  is  to  com* 
msnct  di  fuiuroi  and  befides  it  differs  ftom  all  others  in  other 

refpeasi 
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refpefts  ;  the  fame  perfon  is  made  a  pluralift  by  a£l  of  parliament,  ^° 

though  the  aft  itfolf  fays,  the  parifh  was  too  big  for  one:  anJ  it  Bishop  or 
differs  in  other  things  ;  the  rector  is  made  a  corporation  capable  of  Low  dob. 
fuing,  and  being  fued,  and  of  receiving  and  purchafing  lands  to  fuch 
a  vaiue.  I  offer  this  only  to  fhew  that  it  is  not  a  common  ordinary 
redory.  Next,  my  lord,  I  would  further  obferve,  that  this  turn 
which  we  claim  is  not  a  patronage  turn,  for  it  mufl  be  admitted  that 
this  a£l  veft'i  the  fee-fimple  of  the  advowfon  in  the  bijhop  and  my  Lord  ^ 
Jerrnyn^  anJ  their  refpeftive  heirs  and  fuccefTors  by  turns ;  and  fo 
die  fucceifion  is  enadted  to  be  for  ever ;  now  this  is  none  of  thofe 
patronage  fucceffive  turns,  but  a  particular  prefentation,  which  is 
given  to  the  bijhop  of  London  by  exprefs  limitation.  And  the  words 
and  penning  are  different  \  that  which  gives  the  patronage,  and  that 
which  gives  the  prefentation  ;  the  firfl  is  in  the  bifhop,  the  other  is 
by  turns  5  fo  that  there  are  no  words  in  the  firft  prefentation,  which 
look  like  a  gift  of  an  eftate  in  the  patronage,  but  only  one  firf^  particu- 
lar prefentation  given  to  the  bifhop  more  than  ordinary ;  this  is  not  to 
be  a  turn  which  he  is  to  have  as  patron ;  but  firft  he  is  to  have  one  ^  ^ 

prefentation  before  it  comes  in  to  the  form  and  manner  of  turns  *  -  L  4***  J 
prefcribed  by  the  aft,  to  wit,  in  perpetual  fucceifion ;  for  if  other- 
wife  the  patronage  would  be  to  the  bijhop  three  turns  in  four  to  one 
of  my  Lord  yermyn.  And  then  as  for  their  objeftion,  that  a  pa« 
tronage  newly  created,  (hall  be  in  the  fame  plight,  and  under  the 
fame  rules  apd  circumftances  as  another,  that  objedion  can  never 
take  place  here,  becaufe  it  can  never  take  place,  til]  it  become  a 
patronage,  which  was  not,  nor  can  be  till  it  hath  been  prefented  to^ 
nor  where  a  particular  prefentation  is  at  firft  given  by  exprefs  words, 
Suppofe  the  aft  had  faid,  that  the  patronage  fhould,  after  the  death 
or  avoidance  of  Dr.  Tennifon^  be  vefled  in  J,  B.  but  that  the 
lirfl  reftor  fhould,  upon  that  avoidance,  be  prefented  by  C  a  third 
perfon ;  this  would  never  be  reckoned  a  common  ordinary  turn  fub« 
je£l  to  the  like  prerogative  as  others ;  here  the  bifhop  doth  not  claim 
this  particular  prefentation  in  right  of  patronage,  but  by  exprefs  gift 
by  aft  of  parliament.  And  then,  my  lord,  I  infift  upon  this, 
that  this  aft  binds  the  king  in  point  of  interefl  and  prerogative,  for 
every  aft  of  parliament  binds  all  perfons,  and  includes  their  aflent 
pail,  prefent,  and  to  come,  as  my  Lord  Hob  art  fays,  and  it  has 
the  royal  afTent,  and  binds  the  king  and  his  fucceffors,  as  well  as  the 
fubjeit:  fuppofe  then  the  king  hadbeen  patron  o(  St,Martin*s  in  his 
own  right ',  I  dare  fay,  they  would  not  contend,  but  that  this  aft 
thus  creating  a  new  parifh,  a  new  reftory^  and  new  patrons,  would 
have  bound  the  king,  if  the  aft  had  given  the  patronage  to  another,  .►, 

But  this  is  not  fo  much ;  for  the  queflion  flriftly  and  properly  here 
is  not,  whether  the  king  fhall  not  be  bound  by  this  aft,  becaufe  he 
is  not  named,  but  whether  this  prerogative  fhall  hold  place  upon  a 
vacancy  by  this  promotion  of  an  incumbent  made  by  this  aft,  never 
prefented,  collated,  inflituted,  or  indufted,  and  where  the  firfl  pre-  •» 

fentation  is  by  the  fame  aft  giyen  to  a  particular  perfon  ?  and  the 
king  is  as  much  bound  by  this  aft,  as  to  prerogative,  as  he  would 
have  been,  had  he  been  particular  patron  of  the  church,  out  of  which 
the  new  parifh  is  taken.  And  here  the  king  himfelf  gives  the  firft 
prefentation  to  the  bifhop  of  London ;  for  the  king  and  people  all  to- 

E  c  3  gcthcc 
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KiK«         gcthcr  are  grantors.     Then,  fuppofing  fuch  a  right  as  this,  in  a  fub- 
'^'  je£l,  and  the  fubjc6l  were  able  to  prefcribe  for  it,  he  muft  then 

LoNDOKr      have  ftt  forth  that,  time  out  of  mind,  whcnfoever  the  incumbent  (X 
another's  prefentation  was  prefented  by  him  to  another  living,  he 
fhould  have  the  pn-fentation  ea  vice^  this  is  the  moft  that  ever  can 
be  made  of  this  prerofrative :  now  no  body  would  fay  that  this  c:Se 
*  [  4^9  ]    '^''^  ®"^  ^^  ^^  under  fuch  a  prefcription  or  the  reafon  of  ♦  it;  and 
as  for  the  prerogative,  though  it  be  part  of  the  law,  yet  every  prero- 
gative hath  its  boundaries  and  limits,  and  a  reafon  for  it  too;  and 
that  which  is  not  witiiin  the  reafon,  is  not  within  the  limits,  or  eh'j 
it  is  no  prerogative  that  the  law  allows.     Suppofe  that  w^e  turn  this 
argument  into  the  manner  of  querying  or  interrogating,  according 
to  the  pra£lice  of  the  civilians,  what  if  the  avoidance    be  by 
promotion  ?  tlie  words  of  the  a6l  are  a  natural  anfwer  to  that  quere, 
that  the  rcclor  (hall  have  the  firft  incumbency  by  prefentation  of  the 
biftiop,  and  that  is  the  opinion  of  the  a£l,  of  the  king,  and  parlia- 
ment.    But  Mr.  Attorney  fays  no;  the  king  fliall  have  it  by 
prerogative.     Befides,  we  know  there  was  good  reafon  in  facl  for 
this  provifion,  for  the  bifhop  was  patron  originally  of  the  pariDi  ci* 
St.  Martin's^  out  of  which  this  new  parifli  is  taken,  and  there  being 
poflibly  a  reafon  why  he  (hould  have  the  firft  prefentation,  when  it 
was  taken  out  of  the  parifti  of  which  he  was  the  original  patron,  and 
a  third  prefentation  given  away  to  a  ftranger,  it  (hews  it  was  a  p-r- 
ticular  defigned  kindnefs  in  the  parliament,  to  the  bifhop,  in  re- 
compence  of  dividing  his  parifli.     And  then,  my  lord,  there  is 
another  thing  confiderable,  to  fliew  that  there  is  no  need  to  ftrain 
the  prerogative  here  ;  for  one  and  the  fame  perfon  being  parfon,  ar.J 
incumbent  of  both  parifhes,  the  king  has  had  the  eWc&  of  his  pre- 
rogative upon  the  promotion  of  this  very  incumbent ;  for  the  king 
has  prefented  to  that  church  into  which  he  came,  by  prefentatioa 
and  induflion ;  but  here  we  infift  upon  it  that  the  prerogative  can- 
not operate,  becaufe  he  came  into  this  living,  not  by  donation  of  the 
patron,  but  of  the  parliament,  and  confequently,  as  I  faid,  of  the 
kinghimfclf:  befides,  this  aft  of  parliament  giving  the  firft  prefen- 
tation in  this- manner,  it  does  of  itfelf  bind  and  foreclofe  the  preroga- 
tive, being  introduclivc  of  a  new  law,  and  of  a  new  law  upon  a  new 
(ubjcc^,  it  implies  a  negative  of  every  thing,  which  is  contrary  to 
the  purview  of  this  adl ;  and  it  is  no  objection  to  fay,  that  the  king 
is  not  obliged  by  it,  if  he  be  not  named,  for  there  are  numerous 
cafes  in  our  books  that  prove  him  bpund,  though  even  where  he  is 
not  named ;  all  that  tend  to  the  promotion,  and  prevent  the  decay 
of  religion.     So  is   5  Co.  14.  and  xi  Co.  68.     So  by  all  the  ach 
that  aio  to  give  fpccdy  remedy  againft  wrong ;  he  is  bound  by  the 
ilatutc  of  AJar/jriJ^c.,  cap.  22.  againft  diftraining  tenants  to  anfwer 
without  writ,  as  the  2  Iri/h  142.  and  169.     And  by  the  ftatute  of 
32  //iV/,  8.  c.  28.  concerning  difcontinuances,  2  In/l.  681,  and 
*  [  4^0  ]     682.  becaufe  they  are  made  to  give  her  who  had  ♦  a  right  a  more 
fpecdy  remcLly,  to  v/it,  by  entry;  where  at  the  common  law,  {he  is 
forced  to  a  real  aw'^ion  ;  fo  is  Barkley's  cafe^  Phwd.  233,     I  Co.  44. 
Co.  Lit,  116.     'i  ho  king  is  bound  by  the  ftatute  de  donii^  and  the 
fcafon  given  is,  becaufe  an  alienation  would  be  a  wrong  to  the 

"fubjcci; 
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fubjecS ;  therefore,  unqueftionably  the  king  is  bound  by  this  aft ;         Kino 
for  here  would  be  an  injury  to  the  bifliop  by  the  lofs  of  his  prefen-      »     '"' 

^     '  '.  •'     y  A      1     •     •     "^  1  •    rk-  ^       .  Bishop  or 

tation  upon  this  prerogative.     And,  it  is  now  no  objection,  that       Lomton^ 
this  law  is  in  the  affirmative,  becr.ufe  it  is  introdu<5)ive  of  a  new 
Jaw  in  the  very  fubjeft  matter,  created  r!e  novo ;  before  the  aft  the 
king  had  no  right,  and  if  he  had  none  before,  he  can  only  have  it 
now,  how  and  when  the  aft  gives  it ;  not  contrary  to  it,  Bro.  tit, 
"  Remitter'*  49.  agreed  i  Co.  48.  and  2  Co,  46.     If  lands  be  givea 
in  fee,  to  one  who  was  tenant  in  tail,  his  ilFue  fhall  not  be  remitted^ 
becaufe  the  latter  aft  takes  away  the  force  of  the  flatute  de  donis. 
Suppofing  we  had  been  enafted  to  be  the  patron  of  this  living,  and 
it  had    exifted  before,  and  we  had  been  before   patrons  in  ano- 
ther nature,  then  there  had  been  no  remitter^  becaufe  as  to  particu- 
lars the  aft  is  like  a  judgment,  and  ejlops  all  parties  to  claim,  other- 
wife  than  as  by  the  a6ti  though  that  of  remitter  be  a  title  favoured 
in  law.     Then  if  we  have  this  only  by  force  of  this  new  aft,  and 
another  fliould  prefent  in  our,  turn  fo  given,  it  would  be  an  injury 
M  a  fubjeft  did  it ;  and  confequently  the  king  cannot  do  it ;  for  the 
prerogative  which  this  aft  gives,  or  which  the  common  law  gives,  not 
inconfiftent  with,  or  contradiftory  to  the  particular  provifion  of  this 
aft,  is  not  yet  come  to  take  place.     Though  this  be  an  affirmative 
law,  yet  being  introduftive,  or  creative  of  a  new  thing  ac^cord'ng  tq 
the  rule  in  Hob,  298.  in  the'  cafe  of  Slade  v.  Drake^  if  the  fubjeft 
matter  be  new  and  introduftive  of  a  new  thing,  it  implies  a  nega- 
tive of  all  that  is  not  in  the  purview,  {a)    The  31  Edw,  3.  r:  ^2. 
that  prefcribes  the  form  of  redreffing  error  in  the  court  of  exchequer 
before  the  treafurer,  is  held  to  exclude  all  other  methods,  being  in- 
troduftive of  a  new  law ;  and  fo  was  it  refolved  in  the  cafe  of  the 
Lord  Macklcsfieldy  and  though  it  be  a  particular  expreflion  affirma- 
tive, yet  it  implies  a  general  negative  too ;  for  both  can  never  take 
place.     And  then  I  would  obferve,  that  all  prefcriptions  and  cuf- 
toms  will  be  foreclofed  by  a  new  aft  of  parliament,  unlefs  faved; 
and   there   is   the    fame  reafon  .that    the   prerogative   fliould    be, 
for  it  is  fo  in  the  king's  manors,  as  well  as  the  manors  of  the  fub- 
jc£l:.    As  to  cuft(3ms,  I  agree  that  a  man  may  prefcribc  ♦  to  have  a    *  f  421   1 
cuftom  againft  an  aft  of  parliament,  when  his  prtfcription  is  faved 
by  that,  or  another  aft;  (o  is  the   I  Injiit,  115.     But  regularly  a 
man  cannot  prefcribe  to,  or  alledgea  cuftom  againft,  an  aft  of  par- 
liament, becaufe  it  is  a  matter  of  record,  and  the  higheft  record  that 
we  know  of.     Suppofing,  that  by  a  bye  law  money  was  payable  an^ 
nuallyy  and   one  and   twenty  days    of  ^,race^  notwithlbnding  any 
cuftom  for  the  making  of  fuch  a  bye  law;  if  an  aft  come  and  fay  that 
it  ihall  be  paid  quarterly^  by  even  portions,  this  will  alter  the  law, 
I  muft  agree  that  a  confiftent  devifc  or  ftatute,  is  no  rep?Al  or  re- 
vocation; but  if  the  new  aft  give  a  new  eftate,  as  in  this  cafj,  thcro 
the  latter  fliall  controul  the  former;  for  this  amounts  to  a  repeal ; 
and  fo  the  lords  held  it,  as  it  was  held  in  this  court,  in  the  cafe  of 
the  clerk  of  the  peace,  between  Fox  v.  Harccurt :  Jn  Dr,  Fof-^ 

(a)   Plow<5.   113.    206.       4  Co.    5Q.      461*      1    Ld.  Ray.   96.    3  T.r.n  Ren, 
ijhww.  Pari.  Caf.  ^75.      3  Pctr  Wms.  6.      340- 
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Kino         ^^^»^  cafe^  II   G?.    59,  the  queftion  was  upon  the  ftatutes  of  rc- 
Bmhop  of      cufancy,  whether  a  man  might  be  profccuted  for  both  the  penalties: 
I^oNooK.       and  it  is  held  he  might,  becaufe  die  aAs  were  confident;  but  there 
the  rule  is  taken  and  agreed.     If  an  zGt  of  pailiament  give  a  power 
or  an  intereft  to  one  perfon,  there  by  that  exprefs  dclignation,  all 
others  are  excluded  ;  and  fo  in  cafe  of  eftatcs,  the  lame  muft  hold ; 
as  is  cited  in  the  cafe  of  Strawy  v.  Town/end^  Plotvden  206.  ami 
113;  and  in  Gregorfs  cafe^  6  Gr.  19.  the  feme  rules  are  taken  and 
agreed,  that  a  latter  ftatute  in  the  affirmative  (hall  not  controul  a 
former  law,  if  the  iirft  be  particular,  and  the  latter  general ;  which 
implies  the  contrary  if  the  fa£k  were  otherwife,  as  it  is  here.     The 
cafe  there  was  about  the  weaving  of  cloth,  not  having  ferved  feven 
years  as  an  apprentice,  againft  the  ftatute  of  Philip  and  Mary ;  and 
the  queftion  was,  whether  the  ftatute  of  5  Elix,  c,  4.  had  repealed  it  \ 
and  agreed  it  dicT  not,  becaufe  the  former  was  particular,  and  the 
latter  general ;  but  if  the  former  had  been  general,  and  the  lat< 
ter  particular,  the  latter  would  controul  it ;  and  the  fame  rule  holis 
in  the  cafe  of  the  king,  as  in  the  archbifliop  of  Canterbury's  caj}^ 
2  Co,  46.     Hob.  310.     The  queftion  was  if  lands  came  to  the  king 
by  31  Hen.  8.  r.    13.  or  by   10  Edw,  6.  c.   ;  and  it  was  objedcd 
that  the  latter  was  in  the  affirmative ;  and  yet  held  it  came  by  the 
latter,  becaufe  though  they  were  affirmative  words,  yet  the  Utter 
were  differently  penned,  and  the  laft  being  of  as  high  authority  as 
the  former,  the  latter  a£l  ftiall  take  place.     Now,  my  lord,  fup- 
pofe  I  fliould  admit  that  there  ftiould  be  no  contradidion  for  the 
[  4^^  J     king  to  have  the  like  prerogative  prevail  •  where  the  z&  of  parliamem 
generally  limits  the  prefentation,  as  where  it  was  anciently  prefent- 
able,  becaufe  there  the  king  may  have  fuch  a  prerogative,  and  a  man 
ftill  be  a  patron  of  the  living,  ^  he  was  before  \  yet  here  it  will  net 
do,  becaufe  the  king  can  neyer  have  this  prefentation  and  the  biihop 
too,  and  being  particularly  ve^ed  for  the  firft  prefentation  in  d^ 
biftiop,  it  muft  go  according  to  the  a6l.     Therefore,  there  is  a  vaft 
difference  now,  between  the  rcfifon  of  the  one  cafe  and  the  odier, 
when  the  patronage  comes  to  be  in  exercife,  and  when  a  particular 
prefentation  to  the  living  is  given  by  exprefs  words  of  the  ad  of 
parliament ;  as  for  inftance,  in  an  ad  where  churches  are  united ;  as 
that  for  rebuilding  the  churches  in  London^  there  it  is  ordered  dtat 
the  firft  prefentation  fiiould  be  by  the  true  patron  of  the  living,  cn*' 
the  higheft  value  in  tlie  king's  books ;  fuppofe  then,  the  J^ing  hap- 
pened to  be  a  patron  of  the  living  (of  the  lefTer  value)  as  he  is  of 
many  in  London  \  there  it  is  held,  and  hath  been  pra£lifed,  that  the 
king  could  not  have  his  common  prerogative  of  the  firft  prcfena- 
tion,  which  he  hath  in  all  other  cafes,  where  his  intereft  is  intermixed 
with  others,  as  in  the  cafe  of  coparcenary,  where  the  youngeft  is  in 
%vard,  he  ftiall  prefent  firft,  though  by  the  common  law,  the  cldeft  \> 
to  have  the 'firft  turn  \  but  where  an  a£l  of  parliament  prefcribes  ^ 
particular  way,  though  in  the  affirmative,  the  method  limited  in 
the  affirmative  (ball  take  place,  and  ihall  controul  the  conunon  pr:« 
rogative,  which  the  king  would  have  of  being  preferred  in  interei^,i 
)>cp)re  any  others  i  and  1  cannot  fee  but  it  muft  be  the  fame  in  ths 
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cafe :  and  for  a  precedent  there  was  Mr.  Crooie's  cafe  (i),  for  fFood^  ^''*® 
Jireet^  in  Do^fmr's  Commons-,  before  the  delegates,  and  upon  advice,  bisho'p  or 
the  king's  prefentee  acquiefced.  My  lord,  you  will  confider  the  Lovdom. 
r^aibn  how  the  king  comes  to  be  exempt  out  of  an  a£t  of  parlia- 
ment ;  ii  can  only  be  by  conftruftion  of  law ;  now  that  conftruc- 
tion  (hall  never  be  againft  the  cxprefs  words,  fenfe,  and  reafon  of  the 
a<%)  either  plainly  expreiTed  in  it,  or  plainly  inferable  from  it ;  now, 
here  arc  the  exprefs  words,  and  the  intent  of  the  aft  both  concur- 
ring ;  and  then  there  is  a  great  deal  of  reafon  for  the  making  fuch 
a  conftniftion  as  this  we  would  have ;  that  it  is  an  aft  for  the  pro- 
moting of  religion,  and  then  it  ihould  have  bound  the  interelt  of 
the  king  :  if  he  had  been  patron  of  the  pariih  of  St.  Martin^  then, 
vrith  fubmiBion,  it  will  bind  the  prerogative,  though  I  fuppofe  for 
the  prefent,  that  the  prerogative  mould  operate,  if  it  were  an  ordi- 
joary  turn  of  a  prefentation.  Therefore,  to  fay,  the  king  (hall  have 
/iich  a  prerogative  in  fuch  a  cafe  as  this,  is  to  do  wrong,  and  to 
deny  the  words  of  the  aft,  which  *  exprefsly  fays,  the  bilhop  (hall  ♦  [  423  ] 
have  it ;  and  the  king  and  he  both  cannot ;  befides,  dur  prefentee 
was  never  preferred  by  the  king,  which  is  the  reafon  of  the  prero- 
gative. And  again,  my  lord,  with  fubmiilion,  firji  fruits  and 
tenths  are  not  referved  out  of  this  parifh,  as  they  are  now  in  ordi- 
nary livings,  and  therefore,  not  demandable,  becaufe  there  is  no 
iaving  in  the  aft  for  the  king's  right ;  and  I  do  not  doubt  but  they 
iwill  fay,  tha^  firfi  fruits  and  tenths  are  due  to  the  king  by  common 
law,  though  the  quantum  be  fettled  by  the  aft  of  parliament,  and 
they  were  fljarp  enoi^gh  in  the  late  reigns  to  have  exafted  it,  but 
It  was  denied  in  both  houfes  to  be  inferted  in  this,  though  it  be  in 
other  afts ;  for  efefting  of  new  pariflies  there  is  generally  fuch  a 
tfavii^,  as  in  the  aft  of  0/.  John  at  TVafpingy  and  that  I  mention  of 
rebuilding  the  churches  of  London  after  the  fire,  there  are  ex- 
prefs provifions  and  favings,  which  fhews  that  fuch  a  faving  is  ne-« 
ceflary.  And  theftatute  of  25  Hen,  8.  f.  i.  which  gave  and  annex- 
ed them  to  the  crown,  has  been  declared  to  be  affirmative  of  the 
common  law,  and  then  there  is  as  much  reafon  to  argue  that  a  fav-* 
ing  fhould  be  as  neceffary  for  this  prerogative,  as  for  that  other 
right  My  lqrd,  until  it  is  once  prefented  to,  it  cannot  be  fubjeft 
to  that  prerogative  (which  for  the  prefent  I  will  not  difpute  againft) 
becaufe  the  court  feems  to  rely  upon  the  authority  of  fVoodlcy*s 
cafe^  but  yet  that  can  be  no  objeftion,  for  it  is  plainly  diftinguiih- 
able  from  the  caie  of  a  grantee  of  the  next  avoidance,  who  comes 
in  the  cafe  of  the  grantor,  and  takes  his  grant,  fubjeft  to  all  incum- 
brances and  titles  his  grantor  was  fubjeft  to.  Oijr's  is  now  firft  by 
the  aft  of  parliament,  their's  is  bv  avoidance,  by  the  promoiion  of 
one  prefented  by  him  that  claimed  under  the  patron,  and  that  is  the 
iame  as  if  he  had  been  prefented  by  himfelf ;  this  cife  is  not  fo,  for 
we  cannot  fay  he  is  prefentee  to  us,  or  any  other  that  claims  under 
us.  Suppofing  the  aft  had  exprefsly  declared  that  Dr.  Burch  (hould 
have  been  collated  by  the  bifhop,  to  this  living,  upon  the  firfl:  avoid- 
^ce,  then  they  fcarce  will  pretend  that  this  prerogative  fhould  take 

ih)  Ante,  p»ge  208. 
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^^^^         hold  of  it,  upon  the  promotion  of  Dr.  Tennifoh.     They  lay,  indee<^ 

Bishop  or      ^^  gv^nX.  but  muft  comc  under  the  contingency  of  this  prerogative; 

JLoMvoN.  but  they  fay  an  a£t  of  parliament  cannot  alter  it,  fo  that  it  is  not  ap- 
plicable to  our  cafe,  cither  in  refpe6l  of  the  limitation,  nor  of  the 
king's  prerogative  at  large.  It  ha*^  been  infifted  on,  that  the  differ- 
ence is  trifling  between  this  and  the  other  cafe  of  Dr.  Lancafler-y 
nay  it  has  been  fi-id,  that  this  was  a  flicking  in  the  bark  j  and  the 
opinion  on  their  fide  is  a  notijjlmum^  fo  that  it  was  below  the  dig- 

♦  [  424  ]    nity  of  this  court  ♦  to  have  an  argument  about  it ;  and  that  it  was 

not  tlie  intent  of  the  law  to  exempt  this  living  from  the  commcn 
cafe  of  others ;  and  tliat  the  question  is  not,  w^hether  the  words  of 
an  a6l  fhall  bind  againft  the  general  reafon  of  the  law  which  is  for 
the  prerogative.  Mr  LORD,  we  iiififl*  upon  it,  it  was  the  intent  of 
this  acl  to  difference  it  in  thi?,  as  it  hath  differenced  it  in  fevera! 
other  particulars ;  however  it  fufficcs,  that  the  firft  prefentation  is 
by  exprcfs  words  exempt,  elfe  their  kindnefs  to  the  hijhop  cf  Londsrt 
was  fruftrate.  They  fay,  there  would  have  been  fpecial,  and  other 
words  ufed,  if  what  1  argue  for  had  been  intended :  but  that  wU  not 
reach  to  this  firlt  prefentation  whatfoever  it  may  to  any  afterwards  \ 
and  likewife  we  return  the  argument,  and  fay,  if  the  contrary  had 
been  intended,  other  words,  and  contrary  words  would  have  been 
ufed.  And,  MY  lord,  it  is  no  argument  to  fay,  that  if  a  vacancy 
had  been  in  the  fee  of  London^  and  the  temporalities  in  the  king's 
hands,  then  the  king  muft  have  prefented,  and  not  the  biftiop ;  thai 
v/buld  by  no  means  contradidl  the  aft,  fo  much  as  this  doth,  for  that 
had  been  the  fame,  as  if  the  bifhop  had  done  it,  for  then  the  king 
for  that  time  was  in  loco  ordinarily  and  has  all  the  benefits  as  he  had. 
And  to  fuppofe,  that  if  my  Lord  Jermyn  had  been  attainted  of  trea- 
fon,  the  king  {hould  prefent,  it  would  be  contrary  to  the  words  of 
this  a6l ;  that  is  no  argument  neither,  for  in  the  cafe  of  attainder,  the 
king  claims  in  the  right  of  the  perfon  fo  attainted,  and  therefore  it 
is  no  conclufion  againft  us  neither,  nor  indeed  any  conclufion  at  alU 
And  for  the  objeftion  if  an  eftate  tail  be  given  by  aft  of  parliament 
it  is  dockable,  that  is  not  any  argument  in  this  cafe  neither  ;  for 
fuppofe  an  a£l:  of  parliament  fay,  that  J.  (hall  have  the  manor  of  D. 
for  and  during  his  life,  and  after  his  deceafe,  it  fliall  defcend  to,  or 
be  enjoyed  by  G  or  by  the  eldeft  fon  of  the  body  of  J.  that  fliall  be 
then  living,  will  any  man  fay  that  againft  thefe  words,  any  aft  of  jf. 
(hall  prevent  an  enjoyment  according  to  the  aft;  nor  can  any  thing 
Dr.  Tennifon  doth  or  agrees  to  (as  no  queftion  he  doth  to  his 
own  promotion)  hinder  the  operation  of  the  aft  of  parliament.  And 
thouo^h  it  is  but  a  general  argument,  that  the  bijhop  of  London  has 
no  niore  ri^ht  than  the  common  grantee  of  the  next  avoidance  has 
by  his  grant,  that  is  no  clofe  reafoning,  for  there  is  fome  difference 
between  the  one, and  the  other;  for  in  our  cafe  we  claim  under  an 
aft  cf  parliament,  that  can  change,  alter,  annul,  abridge,  diminiih> 

♦  J  4.25  ]    qualify,  enlarge,  or  tran.tcr  any  common  *  law  right  \  and  then  here 

is  particulars  difigy-r^tiOy  which  is  always  exclufto  alterius^  an  acl  of 
parliament  having  the  common  law  and  the  prerogative  too  under 
ns  controul.     And  to  evidence,  that  the  prerogative  is  not  fo-  n^uch 
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valued  in  law,  as  an  intercfl;  the  king  hath,  we  may  fee  BaJkerviPs  King 
cafe^  7  Co,  28.  If  the  king  has  the  title  to  prefent  by  lapfe,  and  the  Bish'Jp  or 
patron  prefents,  and  his  prefentee  is  admitted,  inftituted,  and  in-  Lonuoj^- 
dueled,  and  dieth,  the  king  has  loft  his  turn ;  for  nullum  ie?npus 
occurrit  regi  extends  only  where  he  has  an  intereft  certain  and 
permanent,  not  to  a  limited  prerogative  title.  My  lord,  we  have 
all  the  common  topics  of  argument  on  our  fide,  that  the  king's 
prerogative  is  bound,  becaufe  not  faveJ,  and  the  a6l  is  for  the  be- 
jiefit  of  the  church,  and  that  which  we  humbly  infift  upon  is  this, 
that  not  only  this  is  a  new  law,  and  inconiiftent  with  the  former, 
as  to  perfons  and  things,  but  that  this  avoidance  is  upon  the  promo- 
tion of  a  perfon  never  prefented  by  us,  but  who  comes  in  by  z8t 
of  parliament ;  and  they  can  fliew  no  precedent  for  the  prerogative 
in  this  cafe  neither  ;  and  if  it  be,  that  he  hath  a  prerogative  in  ordi- 
nary cafe»  to  prefent,  he  ought  not  here  when  we  claim  under  an 
exprefs  particular  limitation  by  particular  words.  •  Sappofe  it  had 
been  given  to  the  archbijhop  of  Tork^  who  npver  had  any  thing  to  do  . 
in  the  living  before,  he  had  had  as  much  right  to  prefent  as  the 
bljhop  of  London  has  now,  and  that  we  take  to  be  good  ;  and  the 
fame  a(£l  which  made  it  at  firft  a  parilh,  is  that  which  gives  the  firft: 
prefentation  in  a  particular  exprefs  way,  and  it  would  be  the  flime 
if  it  were  given  to  a  ftranger,  and  that  conftruing  it  as  they  would 
have  it,  to  leave  a  loophole  for  this  prerogative  to  get  in  at,  is  to 
overthrow  the  intention  of  it.  And  for  thefe  reafons  we  pray  your 
judgment  for  the  defendant. 


Hilary 
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The  Fourth  and  Fifth  of  William  and 
Mary, 

I  N 

THE  king's  and    QUEEN's 
BENCH. 

Wednefdayy  the  %th  February ^  1692. 


s 


Harcourt  againfi  Fox.  Cafe  a6i. 

I R  Thomas  Powis.      My  lord,   I   am  of  counfel  in   that  By  yj  Hen.  8. 
cafe  for  the  plaintiiF.  c.  i.  the  cupm 

rotttlontm  hflth 

DoLBEN  JuftUe.  Then  go  on.  «*»«  appointing 

•^  ^  ^  of  the  c/erkef 

Sir  Thomas  Powis.  Mayitplcafeyourlordfliip,5/»i^«i!forrtf«r/,  Jf^f'^-iJ^* 

£fq\  is  plaintifF,  and  John  Fox  EJqi  is  defendant.     This  is  an  adion  ^^^  ^  ji. 

upc>n  the  cafe  brought  by  way  of  indebitatus  ajjumpfit  by  the  plaintiff  f.  5.  he  is  au- 

againft  the  defendant  for  forty  ihillings  by  the  defendant,  had  and  ?'•  ifj'd»>*^cii 

received  for  the  plaintiff's  ufej   there   is  nan  ajfumffit  pleaded,  ftaiiUwrt* 

and  upon  the  trial  of  that  iffue,  there  was  a  fpecial  verdidt  found  appoint «  one 

at  the  nifiprius  before  your  lordfliip,  and  m  that  fpecial  verdift,  the  **  c>nt*"l^n " 

jury  find, — First,  the  ftatute  of  37  Hen.  8.  c.  i.  intituled,  "  A  u  rcfid^ing^n^Sie 

**  BILL  for  cu/ios  rotulorum  and  clcrkfhip  of  the  peace."     And  then  "  county  or 

the  verdidk  goes  on,  and  finds  the  aft  of  parliament'  made  in  the  ",  P'*^^'  ^^, 

firft  year  of  king  William  and  queen  Mary,  intituled,  "  An  act  cc  "mebyVjm- 

**  for  enabling  lords  commiffioners  for  the  great  seal,  to  exe-  ••  fcif  or  his 

**  cute  the  office  of  lord  chancellor,  or  lord  keeper,"  and  the  ver-  '^  'jjf '^'aJJj  ^^' 

dift  doth    likewife  find  feveral  claufes  in  this   laft  aft   that  par-  cc  to  uke"and 
ticularly  relate  to  the  offices  of  cujlos  rotulorum^  and  clerk  of  the  "  receive  the 

"  fees  thereof 
^  for  fo  long  time  on/y  as  fuch  clerk  of  the  peace  ihall  well  demean  himfeif  in  his  faid  office/*  and  gives 
the  feflions  authority  to  difcharge  him  for  mifbehaviour  and  appoint  another.  Ah.  appointmekt  .-nade 
by  a  cvfln  rotulormm  purfoant  to  thefe  ftatutes  h,  as  to  him,  an  appointment/or  life  $  and  therefore  the  ofBas 
doea  not  become  votd  on  the  cufioi  being  removed  ;  nor  can  the  fuccceding  cujioi  remove  a  clerk  of  ttg  f.ecct  i« 
appoiotedy  and  appoint  another.  S.  C.  PoR,  506.  516.  556.     S.  C.  4  Mod.  167.  S.  C.  Comb.  209. 

5.  C.  Show.  P.  C.  158.     S.  C.  iz  Mod.  42.  S.  C.  Holt.  189.  S.  C.  Ld.  Ray.  261.  Ante,  282.  z  Hawk. 
P»  C.  67*    6  Mod.  193.    4  Mod*  32.    4  Com.  Dig.  154, 

peace. 


430  Hilary  Term,  4  &  5  William  and  Mary,  in  B.  R, 

Harcouit  peace.  Then  •  they  .find,  that  the  right  honourable  John  {(r't 
Fox  of  Clary  was  by  letters  patents   from  this  king    and  queen,  dated 

^  P  ***'  ^  the  9th  day  of  July,  in  the  firft  year  of  their  reign,  according  to 
L  4^7  J  the  ftatute  of  37  Htn.  8.  c.  l.  made  cu/Ios  rotulorum  for  the  county 
of  MiddUfex^  and  they  fet  forth  the  letters  patents  in  b^tc  verba. 
They  next  find,  that  the  office  of  clerk  of  the  peace  for  this  countv 
being  then  void,  the  Earl  of  Clare  by  writing  under  his  hand  and 
fcal  the  19th  of  July.^  i  JVilL  i^  Ma^y^  did  nominate,  appoint  and 
conftitutc  the  plaintiff,  Mr*  Harcourt^  to  be  clerk  of  the  peace  for 
Middlefi'x^  for  fo  long  time  only,  as  he  ihould  weU  demean  himieif 
therein,  and  the  inftrumcnt  is  likewifc  found  in  hac  verba.  They 
alfo  find  the  plaintiff  to  be  a  pcrfon  capable  and  fuificient  to  have 
and  execute  this  office,  and  that  he  did  take  upon  him  the  execu- 
tion thereof,  and  that  before  he  did  fo,  at  the  quarter  fefHons  for 
the  county  in  open  feffions,  he  took  the  oath  required  by  the  laf( 
mentioned  a£b  of  this  king  and  queen,  and  the  oath  of  clerk  of  the 
peace,  and  did  do  and  perform  all  other  things  nccefTary  to  make  him  a 
complcat  clerk  of  the  peace,  and  that  during  all  the  time  that  he  did 
excrcife  and  execute  that  office,  he  did  well  behave  himieif  therein. 
Then  they  find,  that  on  the  fifth  of  February,  in  the  third  year  of 
the  king  and  queen,  the  earl  of  Clare  was  in  due  manner  removed 
from  the  office  of  cujhs  rotulorum^  and  the  right  honourable  Wil- 
liam Earl  of  Bedford  was,  by  letters  patents  of  the  king  and 
queen,  dated  the  6th  of  February,  in  the  third  year  of  their  reign, 
made  cujlos  rotulorum  for  this  county,  according  to  the  ftatute  of 
37  Hen,  8.  c.  I.  and  thofe  letters  patents  are  alfo  found  in  h^cxk-rl^ 
I'hey  find,  that  the  Earl  of  Bedford  by  a  writing  under  his  hand  ani 
feal,  dated  the  15th  of  February,  in  tlie  fourth  vear  of  the  king  and 
queen,  conftituted  and  appointed  the  defendant  Mr,  J^oxj  to  be  chrk 
cf  the  peace  for  this  county,  to  hold  the  office  for,  and  during  the 
time  that  the  earl  fliould  occupy  and  exercife  the  ofRce  of  tu/iti 
rotulorum^  fo  as  he  well  demean  himfelf  therein.  They  find  lie- 
wife,  that  Mr,  Fox^  the  defendant,  is  a  perfon  capable  and  fufficient 
to  have  and  exercife  the  place,  and  in  open  fellions  did  take  the 
oath  required  in  the  late  aft,  and  did  all  other  things  requifitc  to 
qualify  him  for  the  office,  and  did  thereupon  enter  upon  the  exe- 
cution of  it,  and,  during  that  time  executed  it,  did  well  dem.in 
himieif  therein,  and  did  take  the  fees  belonging  to  the  office,  wh*cb 

*  [  428  ]  tliey  find  to  be  to  tiie  value  of  five  fliillings.  But,  *  whether  or  no 
the  plaintifi'  ought  to  receive  this  five  feillings  againfb  the  dcfi-n- 
dyit  they  cannot  tell,  but  fubmit  that,  upon  this  whole  matter  thu.> 
found,  to  the  court. — My  lord,  I  take  it,  the  finale  queftion  in 
this  c^ifc  upon  fpccial  verdict  will  be,  whether  or  no  Mr.  Harcsu^ty 
who  was  duly  conftituted  clerk  of  the  peace  for  the  county  of  MJ- 
dlcfex  by  the  Earl  of  Qare^  while  he  was  cuflcs  rotulorum^  did  thereby 
become  cleik  of  the  peace  for  life,  only  removable  for  miibcha- 
viour,  or  whether  his  continuance  in  that  office  depended  upon  thw- 
continuance  of  the  cujlos  in  his  olnce,  lb  as  upon  his  death  or  re- 
moval, the  clcrkfliip  of  the  peace  was  to  ceafe  and  be  determined, 
',  And  i  do  take  it,  with  fubmifTion,  that  he  was  and  flill  is  clerk  1.- 

thc  peace  for  his  life,  only  rcmovcable  for   miiiiemcanors  in  hs 

officr, 
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office,  and  not  dependant  upon  the  death,  or  removal  of  the  cujioi     Marcou»t 
rotulorunu  v. 

4  Fox* 

To  make  out  this,  I  (hall  copfider  three  things : 

First,  How  this  matter  ftood  at  common  law,  I  mean,  before 
that  Ifatute  of  37  Hen.  8.  c.  i.  for  ftriclly  fpcaking,  at  common 
law  there  was  neither  cujloi  rotukrum^  nor  juftice  of  the  peace,  nor 
olerk  of  the  peace. 

Secondly,  How  it  ftood  upon  that  ftatute,  and  another  which 
I  fhall  have  occafion  x.o  take  notice  of,  though  not  found  in  the 
verdi<a,  and  that  is  2  &.4  Eel  6.  c.  i. — And 

Thirdly,  How  it  now  ftands  at  prefcnt  upon  this  late  adl,  in 
the  firft  year  of  this  king  and  queen  about  the  lords  commiflioners 
for  the  great  feal.— Now  as  to  the 

FiRCT,  I  take  it,  by  the  common  law,  and  the  ancient  conftitu-  4W<xl*«ff^ 
tion    of  the   kingdom,  all  officers  of  courts   of  juftice,  and  im-   ^  ®*^  ^^^* 
mediately  relating  to  the   execution  of  juftice,  were  in  for   their 
lives,  only  removeablc  for   mift^ehaviour  in    their   offices.      Not 
only  my  lords  the  judges  of  the  courts  in  Weflminjier  Hall  were 
anciently,   as   they  now  are,    fmce   the  revolution,    quam  dtu  fe 
befie  gejjerint^  but  all  the  officers  of  note  in  the  feveral  courts  under 
them  were  fo,  ^nd  moft  of  them  continue  fo  to  this  day,  as  the  clerks 
of  the  crown  in  this  court,  and  in  the  chancery,  ,the  chief  clerk  on 
the  civil  fide  in  this  court,  the  prothonotaries  in  the  Common  Pleas, 
the  mafter  of  the  office  of  pleas  in  the  Exchequer,  and  many  others ; 
I  think,  fpeaking  generally,  they  vtcrc  all  in  for  their  lives  by  the 
common  law,  and  are  fo  ftill  to  this  day.     So  *  it  was,  and  is  with     *  [  4^9  ] 
the  clerh  of  ajjize^  and  fo  I  take  it,    before  this    ftatute   of  37 
Men.  8.  c.  I.  it  was  v/ith  the  clerk  of  the  peace.     And  in  this  par- 
ticular the  wifdom  of  the  law  is  very  great ;  for  it  was  an  encou- 
ragement to  men  to  fit  and  prepare  themfelves  for  the  execution  and 
performances  of  thofe  offices,  that  when  by  fuch  a  capacity  they 
had  obtained  them,  they  might  a6l  in  them  fafely,  without  fear  or 
dependance  upon  favour  j  and  when  they  had  fcrved  in  them  faith- 
fully and  honeftly,  and  done   their  duty,  they  fhould  not  be  re- 
moveable  at  pleafure.     And,  on  the  other  fide,  the  people  were  fafe, 
for  injuftice,  corruption,  or  other  mifdemeanors  in  an  office,  were 
fufficient  caufes    for  removal  and  difplacing  the  offender.     Mr 
1.0RD,  I  flxall  not  enlarge  upon  this  matter;  I  need  not,  it  being  fb 
well  known;  I  do  rather  but  touch  upon  it,  to  introduce  what  I 
am  confidering  upon  this  firft  head,  how  it  ftood  before  this  ftatute, 
which  feems  calculated  to  reduce    it    to  the  ancient  courfe ;  for 
perhaps  affeftatioh  of  power  and  unlawful  gain,  were  the  mifchiefs 
that  occafioned  both  the  a£ts  found  in  this  verdift.     But  to  come 
to  the  matter  more  clofely,  I  take  it,  that  anciently  the  cufios  rotu^ 
lorum  was  in  the  nomination  of  the  lord  chancellor  or  kbeper, 
tind,  I  think,  as  antiendy  the  nomination  of  the  clerk  of  the  peace 
was  in  the  ci^os  rotulorum  i  but,  my  load  though  he  was  nominated 
§  b; 
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Hakcourt      by  the  culi^s  rotuhrum\  yet  he  was  not  dependent  on  him,  nor 
J"'  removeable  upon  his  death,  or  removal  from  the  office  of  ciiftos  n^ 

tuhrum^  and  that,  I  conceive,  upon  thefe  grounds.  First,  from 
an  uniformity,  (which  the  law  loves  and  uies)  between  this  officer, 
and  all  other  officers  of  this  nature,  as  thofe  I  mentioned  in  this 
court,  and  the  Common  Pleas,  in  the  nomination  of  the  Chief  Juf- 
tice,  and  more  particularly  the  clerk  of  ai&ze,  who,  upon  any  vacancy, 
is  put  in  by  the  fenior  judge  of  aflize,  at  that  time  for  that  circuit, 
but  yet  he  is  not  dependent  upon  that  judge's  continuance  in  his 
place;  for  all  thefe,  though  they  be  nominated  by  a  particular 
perfon,  yet  when  they  are  in,  they  are  officers  of  the  public,  and 
not  of  diofe  perfons  that  placed  them  iirft  in  ;^eir  offices. 

Secondly,  The  next  thing  I  could  offisris  this,  that  die  clerk 
of  the  peace  is  not  the  clerk  of  the  cuftosy  but  of  all  the  juftices  of 
the  peace  in  general,  and  properly  clerk  of  the  feffions  of  the 
peace.  And  fo  exprefsly  the  ftatute  of  12  Rich.  2.  c.  10.  where 
the  law  appoints  the  wages  of  the  juftices  of  the  peace  at  the  fef- 
%  r  430  1  fionSj  >t  lays,  "  that  every  juftice  of  the  p^ce  ♦  fliall  take  for  his 
^  wages,  for  every  day  of  the  feffions,four  {hillings,  and  their  clerk  two 
**  (hillings  'y*  fo  that  this  ftatute  doth  exprefsly  call  die  clerk  of  the 
peace  their  clerk.  It  is  true,  the  cuftos  rotulorum  is  ufually  a  perfon 
of  great  quality,  and  iirft  and  moft  eminent  among  the  juftices, 
as  Lambert  in  his  Eirenarchoy  bk.  /^fon  387.  fays,  and  he  has 
the  nomination  of  the  clerk  of  the  peace.  But,  as  he  afterwards 
(ays,  folio  394.  when  he  is  fo  nominated,  he  is  not  the  clerk  of  the 
cujlos  rotubrumj  but  the  clerk  of  the  juftices.  So,  as  the  clerk  of 
affize,  who  in  the  execution  of  his  office,  is  near  of  kin  to  the 
clerk  of  the  peace,  though  he  be  nominated  by  the  fenior  judge, 
at  the  time  of  the  vacancy,  yet  he  is  not  the  clerk  of  the  judge, 
but  of  the  affizes  \  fo  is  the  clerk  of  the  peace  nominated  by  the 
cu/loSy  but  is  not  the  clerk  of  the  cuftos^  but  of  the  julKces  in  their 
feffions  \  and,  as  the  clerk  of  the  affize  is  not  dependent  upon  the 
death  or  removal  of  him,  who  put  him  in,  fo  the  clerk  of  the  peace 
is  not  dependent  upon  the  death  or  removal  of  him,  who  put  him 
in.    I  fpeak  now  of  what  was  antiently.    Nay, 

Thirdly,  The  clerk  of  the  peace  is  fo  far  from  being  the  clerk 
oi  the  cuftosy  that  in  the  year  book  of  2  Heru  j.  foti9  i.  heis 
called  the  clerk  and  attorney  of  the  king.*  As  the  clerk  of  the 
crown  is  here  clericus  et  attornatus  domni  regis,  and,  fays  that  book, 
by  the  duty  of  hiS'  office,  he  is  to  profecute  for  die  king,  as  his 
attorney.  Nay,  he  is  fo  fer  a  fervant  of  the  crown,  that  by  the  fta« 
tute  of  27  Eliz.  c.  13.  if  a  robbery  be  committed,  and  Hu£*akd- 
CRY  raifed,  and  the  inhabitants  of  the  hundred  do  not  make  frefh 
purfuit,  and  fo  the  hundred  incur  the  penalties  of  former  laws,  there 
it  is  provided  ^  that  fuch  inhabitants  (hall  forfeit  and  lofe  one  moiety 
*^  of  fuch  penalty  as  (ball  be  recovered  againft  the  hundred,  to  be  fucd 
**  for,  by,  and  in  the  name  of  the  clerk  of  the  peace,  for  the  time 
<<  being,  without  naming  his  chriftian  or  (irname,  and  fuch  adion  not 
^  to  abate  for  his  death  or  removal.''  So  that  it  feems  to  make  fomc- 

tbing 
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thing  like  a  corporation  in  that  office.    And  therefore  by  the  ancient    Ha»cowet 

conftitution,  I  take  it,  that  it  is  pretty  clear  the  clerk  of  the  peace  ^* 

had  his  office  for  life  ;  that  he  was  not  the  clerk  of  the  cujios  roiulo^  ^^^ 

r-umy  but  the  clerk  of  the  juftices^  or  of  the  king,  and  a  fervant  of  the 

crown,  and  not  dependent  upon  the  death,  or  removal  of  the  cu/ios. 

And  now,  my  lord,  I  come  to  the  fecond  thing,  and  that  is  the 

Aatute  of  37  Hen.  8.  c.  lo.  to  confider  how  it  ftood  there  upon 

that  ftatute,  and  the  other  I  mentioned  before,  that  is,  3  and  4  ofEdw.   ' 

6.  c.  I.     The  ♦  ftatute  of  37  Hen.  8.  c.  i.  recites,  "  that  whereas    •  [  431  J 

*'  heretofore  the  lord  chancellor,  for  the  time  being,  by  virtue 

**  of  his  office^  had  the  nomination  and  appointment  of  the  cuflos 

**  rstuUrum^  and  the  cufios  rotulorum  by  his  office,  had  the  nomma- 

«*  tion  of  the  clerk  of  the  peace ;"  but  fays  that  aft,  **  of  late,  perfons 

*«  unlearned  and  unfit  for  thofe  offices,  had  by  labour,  friendflhip,  and 

**  means  gotten  them  for  terms  of  their  lives,  by  patents  from  the 

**  crown  ;•*  therefore  it  is  enacted,  « that  none  fhould  be  appointed 

*'  cu/ios  rotulorum  for  the  future,  without  a  W//figned  by  the  king's 

**  own  hand,  which  fliould  h^  a  warrant  to  the  chancellor  or  keeper, 

**  to  make  him  out  a  commiffion  for  that  office,  to  continue  only  till 

«'  the  king  by  another  bill  fo  figned,  do  appoint  another  perfon  to  be 

«  cuflos:*'  thus  it  is  as  to  the  cujios.    Then,  as  to  the  clerk  of  th« 

peace,  it  fays,  « that  tlje  cujin  rotulorum  Aall  appoint  the  clerk  of  the 

<«  peace,  and  grant  that  office  to  an  able  perfon  to  hold,  during 

*'  the  time  that  the  cujios  (hall  enjoy  his  office,  fo  as  the  clerk 

<'  demean  himfelf  well  in  the  office."    Thus  lays  the  ftatute  of 

37  Hen.  8.  c.  i.. 

And  now  it  has  made  an  alteration  in  this  matter,  from  what  \t 
anciently  was  in  thefe  particulars. 

First,  That  whereas  the  chancellor  alone,  did  by  virtue  of 
his  office,  abfolutely  appoint  the  cuflos  mtulorum^  now  he  is  to  give 
out  the  commiffion,  but  Jub  modo^  bv  a  warrant,  by  a  bill  figned 
by  die  king's  own  hand,  and  then  he  was  to  continue  in  the  <^ce 
till  another  were  appointed  by  another  bill  figned  with  the  king's  own 
hand  j  fo  that  he  was  removeable  at  the  king's  pleafure  t  and  then, 

Secondly,  As  to  the  clerk  of  the  peace,  there  is  likewife  made 
a  very  confiderable  alteration ;  for  whereas  before,  as  I  have  offered 
his  office  muft  be  for  life,  he  is  now  made  dependent  upon  the  con-* 
tinuance  of  the  ctiftos  rotulorum^  and  removeable  upon  his  death  or 
removal ;  for  he  is  to  hold  during  the  time  the  cujios  fhall  enjoy  his 
office,  which  words  do  feem  to  make  it  clear,  that  he  doth  depend 
upon  him ;  fo  long  as  the  one  is  cuflos  rotulorum^  fo  long,  and  no 
longer,  the  other  is  clerk  of  the  peace.  But  not  long  after  this, 
about  three  or  four  years  after,  comes  the  ftatute  that  1  mentioned 
of  3  and  4  Edw.  6.  c.  I.  And  that  ^tute  takes  notice,  that 
biy  th^  ftatute  of  37  Hen.  8.  die  jord  chancellor  or  keeper  could  not 
commiffionate  a  cuflos^  but  by  bill  figned  by  the  king's  oUrn  hrind, 
and  there  beine  vacancies  for  fome  long  time,  for  want  of  fucti  a 
bill,  whereby  juitice  was  hindered,  and  it  was  troubldfome  to  the 

Vol.  I.  F  {  king 
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Aaicovkt     Icing  ♦  to  be  moved  for  bills  upon  fuch  vacancies,  and  it  being 

Foi.  anciendy  accuftomed  to   be  done  by  the  chancellor  or    keeper, 

♦  r    \^  ^    ^"^^f°^^»  ^^^^  ^  ^^^^  cnafl^,  that  the  chancellor  or  keeper  fliall 

L  43    J    again  nominate  the  cujios  rotuiorum,  and  thereby  doth  rcftorc  the 

chancellor  or  keeper,  as  to  a  former  right,  taken  away  by  the  fiatute 

37  Uin.  8.  c.  I.     But  that  ftatute  faying  nothing  at  all  as  to  the 

clerk  of  the  peace,  he  fcems  Hill  to  be  remaining  under  the  ftatute 

of  37  Hen.  8.  c.  J.  and  tuereforc,  my  lord,  I  tnink  it  was  taken  til! 

of  late,  thai  is,  till  the  act  otthis  king  zij  queen,  that  the  clerk  c^ 

the  peace  did  ft  ill  depend  upon  the  poflcilion  of  the  crtjios  rotulorum 

of  his  o  Jicc,  and  was  to  continue  no  longer,  than  the  cujios  coiiti- 

nued  to  be  cujios. 

Therefore,  I  now  come  to  the  third  and  hft  thing,  vi^liich  I 

propofjd  to  infift  upon  in  this  cafe,  and  that  is,  the  ilatute   i   U'lIL 

and  Maryy  c.  21.  and  I  take  it,  MY   lord,  that  this  ftatute   hata 

clearly  reftored   the  clerk  of  the  p^ace  to  his.  ancient  intcreft  in  his 

office,  to  hold  it  {or  term  of  his  life,  determinable  only  upon  his  mif- 

bchaviour  in  bisoffic?.     Here  I  Ihailfirft  coiiTiJer  the  claufes  of  this 

z(ky  that  relate  to  the  eujlcs  rotulohim^  and  then  what  relates  to  the 

clerk  of  the  peace.     Now,  *a^  to  'Ihe  cuJIgs  rotuhrumy  this  ftatute 

hath  placed  it  aynin,  as  it  was  by  the  ftatute  of  37  ifrn.  8.  c.  j. 

and  confequently  hat,h  repealed  the'  ftatute  of  3  and  ^.Edtv.  6.  c.  i. 

For  it  hath  cnaded  "that  the  nominating  and  appointing  of  Ae 

**  ai/fos  rotulorum  (hall  be,  as  is  direded  by  37  Hen.  8,  c.  !•  any 

"  law,  ufngc  or  ftatute  to  the  contrary,**in  any  wife  notwithftanding." 

But,  MY  LORD,  as  to  the  clerk  of  the  peace,  it  will  be  obfervablc 

how  this  ftatute  provides  for  th^t ;  it  fays,  "  that  the  cujlcs  rotulorum-^ 

"  or  other  perfun  to  whom  it  doth  of  right  belong  to  nominate  or  ap- 

«  point  the  clerk  of  the  peace,  (hall  from  time  to  time,  where  the 

**  office  is  void,  nominate  and  appoiolt  one  able  and  fufficient  perfon, 

"  refiding  in  the  country,  or  place  for  which  he  is  clerk,  to  execute 

«*  the  fame  by  himfelf,  or  fufticient  deputy,  and  to  take  the  fees  and 

««  perquifites  of  the  office  for  fo  Jong  time  only,  as  fuch  clerk  of  the 

«  peace  (hall  well  demean,  hi mftslf  in  his  faid  office."     By  virtue  of 

this  claufe,  I  take  it,  that  the  clerk  of  the  peace  has  an  eftate  for 

his  life  in  the  office;  firft  from  tlic  plain  and  pofitivc  words,  and 

feccndly  from  tlic  intention  of  this  adt  of  parliament.     My  lord, 

the  words  ftem  as  pl/iin  to  mc  to  fignify  fo  much  as  any  words 

can  do.     For  if  any  adt  of  parliament  be  made  at  this  day,  that  doth 

•   [  433  ]    ^^^^  anew  court,' and  dcth  likewife  appoint  that  court  ♦  to  make 

officers,  who  (hall  execute  their  offices  "  fo  long  time  only  as  they 

«  (hall  well  behave  themfelves  in  their  offices  j"  thofe  words  would 

irive  them  zn  eftate  for  life  in  their  offices.  If  the  king,  or  any 
ubjedl,  who  hath  the  c'ifpofal  or  granting  of  any  office  (hould  grant  this 
office  to  J.  S.  to  execute  it "  fo  longas  he  fliall  demean  himfe;f  w-ell  in 
**  the  officeonly,"  no  queftion,  but,  that  if  the  party  granting  had  a 
pov/er  to  g^ant  it  for  life,  the  grantee  would  have  an  eftate  for  life 
in  the  office ;  fo  that  I  take  it,  the  words  here  in  this  aft,  arc  as 
full  and  plain  as  can  be  \  and  I  need  not  repeat  them  again. 

But,  MY  LORD,  bcfides  thefe  exprefe  words  which  feem  to  mc  to 

be 
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be  fo  very  plain  and  clear,  there  are  many  things  in  this  a£t,  that    Hakcovkt 
will  be  found  upon  confideration,  to  enforce  this  to  be  the  mean*         ^' 
ing. 

First,  The  claufc  relating  to  the  clerk  of  the  peace,  hath  in- 
duftrioufly  and  carefully,  as  on  fet  pilrpofe,  omitted  that  claufe  in 
the   ftjtute  of  37   Hen.  8.  c.    1.    which  made  the  clerk  of  the 
peace  dependent  upon  the  fii/ios  rotultn^um^  arid  removeable  upon 
his  death  and  removal,  but  hath  as  carefully  ufed  the  other  words 
in  this  ftatuce,  about  his  removal  for  mifdemeanon     For,  whereas 
the  ftatute  of  37  Hen.  8.  c»  I.  fays,  **  that  the  clerk  of  the  peace 
**  fhall  hold  and  enjoy  the  office,  during  the  time  that  the  cu/ios  ro^ 
*^  tuhrum  fhall  occupy  and  cxercife  his  offide,  fo  as  the  clerk  demean 
«  himfelf  well  in  the  office :"  this  a6l  fays,  "  the  cujlos  ratubrwn  fliall 
*'  appoint  and  nominate  One  able  and  fufficient  perfon  to  execute  the 
^*  office  of  clerk  of  the  peace ;  and  take  the  fees  for  fo  long  tune 
**  only,  as  fuch  clerk  of  the  peace  <hall  well  demean  himfelf  in  the 
**  office,"  and  omits  totally  thofe  other  words, "  during  the  time  that 
*'  the  cuftoi  fliall  continue  cuftos.^*     And,  th.it  omifiion  is  not  by 
over-fight,  and   through  inadvertency,    but  is    induftrioufly  done, 
becaufe  this  aS  exprelsly  takes  notice  of  the  ftatute  of  37  Hen.  8. 
c.    J.  and  appoints  the  nomination  of  the  cujfos  to  be  according  to 
that  ftatute,  and  therefore  the  omiffion  cannot  be  by  chance. 

A  SECONB  thing  that  I  would  offer  to  your.lordftiip,  to  prove 
this  to  be  the  meaning  of  this  a£t>  is  this.     The  ftatute  having 
impowered  him  who  has  the  right,  to  nominate  one  to  hold  it,  for 
"  fo  long  time  only  as  he  fhall  well  demean  himfdf  in  the  office," 
goes  on,  and  makes  provifion  how  he  may  be  removed  for  a  mifbe- 
haviour.     For  having  made  him  removable  only  for  mifdemeanor, 
tt  was  proper  next  to  confider,  where,  and  how,  and  by  whom  this 
removal  fhall  be  made.     Therefore  *  the  next  claufe  doth  dired,     ♦  [  il.34.  ] 
^  that  an  accufation  fhall  be  put  in  againft  him  in  writing,  and  this 
"  to  be  done  in  open  feffions  before  the  juftices,  where  it  fhall  be  ex- 
**  amined  into  and  proved;  and  being  adjudged  to  be  a  miibehaviou'r 
**  by  the  major  part  of  the  juftices  prefcnt,  they  may  then  fufpend  or 
«  difcharge  him  from  the  office."     They  may  remove  him  in  fuch  a 
cafe,  but  it  is  not  faid  that  the  cujios  rotubrum  fhall  remove  him  or 
fufpend  him.     And  this  proves,  first,  that  he  i$  an  officer  of  the 
juftices  of  the  peace,  and  under  the  controul  of  that  court,  and  not 
of  the  cufios'y — and  secondly,  that  by  reafon  of  the  great  forma-' 
lity  and  ceremony  that  the  ad  requires  to  be  ufed  in  his  fufpenfion 
or  removal,  they  did  look  upon  him  as  fo  fixed  in  his  office,  as 
that  he  was  not  removeable,  except  only  for  mifbehaviour  in  his 
office. 

But,  there  is  further  a  third  thin^  that  is  to  be  confidered  In  this 
a£t,  and  that  is  this  :  fuppofe  the  clerk  of  the  peace  fhould  be  re- 
moved by  the  juftices  for  mifbehaviour,  in  cafe  the  cujios  doth  not 
nominate  or  appoint  another  before  the  next  general  quarter  feffions, 
then  the  juftices  fhall  nominate  and  appoint  one.  Now,  I  would 
fain  afk  dais  qucftionj  whether,  if  pne  be  removed  by  the  juftices, 
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HA»co0ftt  ^^  jjjg  ^ij^^j  ncglcft  w  rcfiife  to  nominate  another  before  the  not 
igpg,  quarter  felTions,  and  the  juftices  do  appoint  one,  whether  or  no>  he 
who  is  fo  put  in  by  the  juftices,  (hall  be  fo  dependent  upon  the 
cuftos^  as  to  be  renioved  upon  his  death,  or  removal  ?  Aik1«  I  take 
it,  he  (hall  not  \  and  furely  it  never  was  the  meaning  of  the  ad, 
that  he  who*  comes  in  by  the  appointment  of  the  juftices  in  the  fef- 
fion$  upon  the  default  and  omifiion  of  the  cufios  to  noniinate  one, 
fhould  have  a  greater  eftate  in  the  office,  than  he  who  had  the  pii- 
hiary  title  by  me  nomination  of  the  cuftos  rotulorumm 

The  last  thing  that  I  would  offer,  and  which  fcems  to  me, 
with  fubmiflien,  to  be  a  ftrong  argument  that  the  parliament  did. 
intend  the  clerk  of  the  peace  fhould  have  a  more  durable  eft  ate  in 
his  office  than  to  depend  upon  the  continuance  of  the  cti/ies  in  his 
office,  is,  the  great  and  ftridl  provifion  that  is  made  in  this  a6l,  that 
a  clerk  of  the  peace  fhould  not  buy  his  office. .  My  lord,  it  wxs 
confidered,  and  that  very  rightly,  that  if  he  were  now  eftabliihcd 
for  his  life,  and  fubjeft  as  to  his  office  to  no  accident  but  mifbeha- 
r  .jf^  *]  viour,  or  death,  it  might  be  very  well  worth  his  while  to  biJ  money 
L  +35  J  foj.  |^  j^jjj  people  would  be  eager  to  *  chaffer  for  it,  whereas  be- 
fore the  uncertainty  of  the  eflate  depending  not  onl^'  upon  his  own 
life,  but  the  life,,  furrendcr,  or  removal  of  the  cujfosy  it  would  be  ver? 
hazardous  to  give  money  for  fuch  an  uncertain  intereft.  But  now,  ii 
he  were  in  certainly  for  life  upon  his  good  behaviour  in  the  office,  it 
might  provea«)od  bargain,and  upon  this  account  doth  the  a&  ftridlf 
provide  againft  any  thing  of  that  nature ;  it  firft  makes  it  ill^al  to 
buy  or  fell  under  the  penalty  of  forfeiting  on  both  fides  the  doubk 
of  what  is  given  or  taken,  and  of  dilability  to  hold  their  places  -, 
nay  not  only  fo,  but  it  orders/'  that  the  clerk  of  the  peace  Wore  he 
*^  enters  upon  his  office,  fhall  in  open  feffions  take  an  oath>  that  he 
*'  hattf  not,  nor  will  pay  any  money  or  reward,  nor  give  any  bond 
«'  or  afliirance  to  pay  money,  fee  or  profit,  directly  of  indiroftly  to  anv 
**  perfon  or  perfons  whatfbevcr  for  fuch  nomination  or  appointment.*' 
Now,  MY  LORD,  what  was  the  meaning  of  ail  this  caution  and 
care ;  firft  about  the  removing  the  perfon,  but  that  he  vns  in  for  lifc, 
and  therefore  more  heed  was  to  be  taken  that  fuch  an  interdt 
ihould  not  lightly  be  divcfted.  And  fecondly,  what  means  the 
great  care  that  he  fhould  be  let  in  by  clean  hands,  but  that  now 
the  eftate  for  life  was  a  valuable  intereft  to  purcbafe  and  gire  mooef 
.for. 

My  lord,  thefe  are  the  things  that  J  do  humbly  offer  to  yocr 
Jordfliip's  confidcration.— First,  That  by  the  ancient  ccmftituticc 
he  was  an  officer  for  life. — Secondly,  That  by  the  fbtutc;,  of  37 
Htn.  8,  he  was  made  dependent  upon  the  continuance  of  thec^^ 
in  his  office. — But  thirdly,  upon  the  laft  aft,  he  is  reftorcd  tohl^ 
ancient  eftate  for  life,  both  by  the  plain  words,  and  alfo  by  die 
meaning  of  the  aft  to  be  collected  from  the  feveral  parts  of  it  tha: 
have  been  mentioned.  So  that  I  take  it,  he  is  now  in  for  life,  ami 
the  confequence  of  that  will  be,  that  the  fees  received  by  the  de- 
fendant belong  to  the  office,  and  are  received  to  his  uie  who  hath 
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right  to  the  office;  and  fo  the  plaintiff*  ought  to  recover ;  and  there*     Hakcovet 
fore  I  humbly  pray  your  lordlhip's  judgment  for  him.  J^'^^ 

Mr.  Hawles.  May  it  pleafe  your  lordfliips  to  favour  me  with 
a  word  for  the  defendant  Mr.  Fox.  The  fpecial  verdiS  has  been 
already  truly  opened  by  Sin  ThomaslPowis,  and  therefore  I  (hall 
not  go  about  to  repeat  it,  but  I  will  follow  die  method  in  confi- 
dering  this  cafe  which  he  has  done  before  me.  Akd  •  first,  with  •  [  436  T 
fubmiiCon,  whatfoever  the  common  law  was  as  to  offices  that  were  fo  ^  cow  97. 
ancient,  is  no  rule  in  this  matter;  though  it  is  we  know,  that  as  Cro.  Eiu.  636. 
our  books  tell  us,  fome  offices  were  for  life.  And  the  office  of  *  '^^^  ^^''• 
chancellor  of  England,  my  Lord  Coke  fays,  could  not  be  grant-  Croicar.  513. 
cd  to  any  one  for  life.  And  why?  becaufe  it  never  was  fo  granted,  a  Co,  i6* 
Cuftom  and  nothing  elfe  prevails  and  governs  in  all  thofe  cafes ;  of 
thofe  offices  that  were  ufually  granted  for  life,  a  grant  of  fuch  an 
office  for  life  was  good,  and  of  .thofe  that  were  not  usually  gtanted 
for  life,  a  grant  of  fuch  an  office  for  life  was  void.  But  as  to  this 
office  now  in  difpute,  there  can  be  no  pretence  of  its  being  a  com* 
UKm  law  office,  for  the  common  jaw  knew  no  fuch  thing  as  a  clerk 
of  the  peace,  nor  juftices  df  the  peace,  to  whom  they  fay  he  is  a 
clerk;  we  know,  that  the  ftatute  of  3  &  4  Edvu.  3.  c.  i.  that  makes 
juftices  of  the  peace,  makes  no  mention  of  any  fuch  clerk  or  offi* 
cer  as  cUrk  of  the  pcace^  but  it  was  an  incident;  perhaps  fome 
body  wis  neceflary  16  officiate  in  that  kind ;  for  the  juftices  would  - 
not  make  and  write  their  own  records  themfelves,  and  therefore 
TfMid  have  fome  officer  to  do  it  for  them  ;  and  that  ftatute  that  was 
mentioned  on  the  other  fide  of  1 2  Rich.  2.  c.  10.  (hews  plainly  that  there 
was  no  fuch  officer  then  known  by  that  name  as  clerk  of  the  peace^ 
for  he  is  called  there  the  jufttce^s  clerJtj  fo  that  in  all  probability  he 
was  one  that  was  appointed  by  them  to  do  that  work  for  tnem. 
Nay,  MV  LORD,  as  to  any  thing  that  we  know,  it  is  very  probable, 
ana  I  believe  it  was  fo,  at  that  time,  he  that  was  their  clerk  was 
cr//ios  roiuhrum^  and  intrufted  with  the  keeping  of  the  records,  and 
rJ-rcrwards  jt  coming  to  be  an  honorary  thing  to  be  the  cujios  ro- 
iulorum^  he  that  was  the  moft  eminent  for  quality  among  them, 
was  appointed  to  that  truft,  and  then  he  appointed  the  clerk  as  his 
deputy,  or  fervant  under  him.  Mv  lord,  there  is  no  ftatutc  or 
iaw  that  I  can  find,  that  ever  gave  any  power  to  the  chancellor^  to 
make  a  cuJlos  rotulorum^  but  the  chancellor  making  out  the  com*- 
fniffion  for  conftitutihg  the  juftices  of  the  peace,  might  very  well 
pi^t  upon  them  one  to  be  the  keeper  of  the  records,  and  to  have  the 
firft  place  or  degree  among  them ;  and  then,  thj^t  cuflos  might  very 
well  put  one  upon  the  feffions  as  hi$  fervant  or  deputy,  for  the 
management  and  cuftgdy  of  the  records ;  who,  being  clerk  at  tl^e 
feflions,  came  in  time  to  be  clerk  of  ^%  peape.  This  looks  to  be 
the  moft  probable  account  that  can  be  given  of  this  matter,  for  a 
certain  one  cannot  be  given ;  we  have  no  hiftory  of  it  in  our  law^ 
books,  or  elfewhere.  cut  ♦  the  ftatute  of  37  Aen.  8.  c,  i,  recites,  «  r  ^.37  1 
<*  that  the  chancellor  had  very  much  perverted  the  inftitution,  and  al- 
4#  tcred  th^  intended  ^OMrfe,  by  taking  upon  him  to  ipake  grants  of 
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Harcourt     a  the  office  of  cujtos  rotulorum  for  life  j"  and  fo  likewife  the  clerks  of 
P  •  the  peace  were  for  life  too.     It  was  not  only  that  ignorant  and  in- 

fuffidient  perfons  were  put  into  the  office,  for  then  the  comrron 
law  itfelf  will  turn  out  of  any  office  if  they  be  not  able  to  perform 
it ;  that  was  not  the  main  reafon  of  making  the  act ;  but  the 
grants  for  life*  was  the  great  grievance;  and  therefore  it  does 
cna£t  for  a  remedy  of  that  mifchief,  *'  that  the  cujlos  rotulorum  fliall 
•'  be  appointed  by  bill  figned  with  the  king's  own  hand,  and  at  his 
**  pleafure  removeable  and  alterable,  and  the  clerk  of  the  peace  is  to 
**  be  appointed  by  the  cuftos^  and  to  continue  only  during  the  time  of 
«  the  other's  continuing  to  be  cuftos^  By  this  act  ther«//w,  by  way  of 
remedy  to  the  former  inconvenience,  has  a  power  to  grant  the 
clerkftiip  of  the  peacp  for  fo  long  as  he  is  cujlos^  and  he  is  to  receive 
the  fees  fo  as  he  behave  himfelf  well  in  the  office  \  and  though  there 
be  no  negative  words  tliat  he  fliall  continue  clerk  of  the  peace  no 
longer,  yet  with  fubmiffion,  thefe  affirmative  words  amount  to  2 
negative.  For  when  the  aft  recites  that  the  grants  that  were  mole 
for  life  were  mifchievous,  and  the  law  was  to  make  provificn  of  a 
remedy  to  that  grievance :  and  in  order  fo  it  fays,  *'  the  cujiss  (hall  be 
**  removeable  at  the  king's  pleafure,  and  tlu  clerk  of  the  pe?ice  (hould 
**  be  appointed  by  the  cujhs  to  continue  during  his  time  of  being  cufiis^ 
*'  fo  as  he  behave  himfclf  well  in  the  office ',"  that,  with  fubmiffion  im- 
ports, that  the  clcrklhip  of  the  peace  ftiould  never  be  granted  for  a 
longer  intereft  than  the  cujios  had  in  his  office.  The  flatute  of  3 
&  4  Edw.  6.  c.  I.  docs  indeed  repeal  part  of  this  flatutc  of  37 
Hen»  8.  c*  I.  not  by  exprefs  words  of  repeal,  byt  by  a  very  ftrong 
implication,  by  givmg  tlie  chancellor  or  keeper  the  power  of  nomi- 
nating and  appointing  the  cuflos  roiuhrurr^  but  the  office  of  the 
clerk  of  the  peace  is  not  touched  in  this  llatutc  of  3  &4  E^\  6* 
c.  I.  but  continued  as  it  was  fettled  before  by  37  Hen.  8.  c.  i, 
which  was  only  during  the  time  of  fuch  cu/hs  <:olitinuing  in  his 
office.  It  is  then,  my  lord,  this  new  ftatute  of  the  firft  of  this 
king  and  queen,  that,  if  any  be,  comes  and  makes  the  variation  as 
to  this  matter,  at  leaft  that  minifters  the  occafion  of  difpute ;  and 
truly,  with  fubmiffion,  if  the  cafe  {land  barely  upon  that  point,  as 
it  ftiould  feem  it  does,  I  think,  tliat  there  is  nothing  in  this  aft  that 
n^kes  any  fuch  alteration  of  the  law  as  tliey  now  contend  for. 
*  [  438  ]  It  •  is  true,  the  words  feem  to  have  fomethlng  of  a  change  in  them 
at  the  firft  readings  but  if  your  lordfiiip  pleafe  to  look  a  little 
nearer  and  more  narrowly  into  them,  there  is  no  change  at  all  j 
the  words,  "  fo  long  only  as  he  fliall  well  demean  himfelf  in  the 
«  office,"  are  not  enlarging  of  his  eftate,  but  reftridive  only. 
And,  with  fubmiffion,  when  ever  you  will  make  a  grant  for  life  to 
be  good,  you' muft  confider  the  power  ^nd  capacity  of  the  grantor, 
and  how  the  thing  granted  is  capable  of  having  a  grant  made  of  it. 
If  tenant  in  tail  make  a  leafe  for  life  of  his  mtailcd  lands,  that  is 
only  a  leafe  for  the  life  of  tenant  in  tail,  and  not  for  the  life  of  the 
leflee,  becaufe  he  could  not  grant  any  further  intereft ;  but  if  tenant 
in  fee  grant  an  eftate  for  life,  that  will  be  a  good  leafe  for  the  life 
of  the  leflee,  becaufe  he  was  capable  of  making  fuch  a  grant,  which 
the  other  was  not.    And,  as  I  faid,  it  muft  be  confidered  further, 
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whether  the  ofiice  or  tiling  granted  be  capable  of  having  a  grant    Har€o««t 
made  of  it  for  life ;  and,  with  fubmiffion  when  there  is  an  exprefe  ^'^^^ 

ftatute  before,  that  faith,  *'  it  (hall  be  but  during  the  continuance  of 
"  the  grantor  in  his  office  of  cu/Ijs^*'  then  every  grant  is  to  be  con- 
ftrued  according  to  that  proviuon,  and  is  good,  if  it  purfue  that  pro- 
vifion,  but  otherwife  it  is  not  good,     I  know  very  well,  that  it  is 
faid  a  grant  ^«^ot  diuje  bene  geffertt  is  a  grant  for  the  life  of  the  gran-r 
tee :  but,  my  lord,  if  you  look  into  thofe  words  more  narrowly,  they 
do  not  import  any  fuch  thing  at  all,  it  is' indeed  a  reftrjilivc  condition 
that  the  law  puts  upon  all  officers  5  for  mifdemeanour  in  any  office, 
though  granted  in  fee,  is  a  forfeiture  of  the  office.     But  all  that  is 
to  be  confid^red  is,  if  it  be  an  office  that  is  capable  of  being  granted 
for  life,  thofe  words  may  amount  to  a  grant  for  life,  as  expounded 
by  the  ufage  and  capacity  of  the  office  itfelf,  otherwife  it  will  not. 
For  thofe  words  feem    only  to  be  an  expreffion  of  what  the  law 
always  implies,  though  not  particularly  exprefled.     If  it  operate  any 
thing,  it  feems  only  to  have  reference  to  the  power  of  the  grantor, 
as  a  reftriclion,  not  an  enlargement  of  the  eftate  of  the  grantee,  ef- 
pecially  where  there  is  by  lav/  an  incapacity  upon  the  very  office  of 
^^*"g  granted  for  life.     Therefore,  that  which  I  moft  principally 
rely  and  muft  infift  upon,  is  the  ftatute  of  37  Hen,  8.  c.  i.  which 
is   not  repealed,  as  to  this  matter  by  3  &  4  Edw,  6.  c.  i.  nor  by 
I  l^FilL  ^  Mary,  c.  5.  and  this  ftatute  cxprcfsly  fays,  "  that  the  clerk 
**  of  the  peace  is  to  continue  in  his  office  only  during  the  time  that 
*'  the  cu/hs  who  put  him  in,  continues  to  be  cujiss,"    The  ftatute  of 
3  &  4  Edw.  6.  did  ♦  not  alter  this  matter,  and  where  it  did  make   ^  [  439  J 
any  alteration,  itfelf  is  cxprcfsly  repealed  by  this  laft  aft   of  this 
king  and  queen,  which  revives  37  Hen,  8.  c.  i.  as  to  what  altera- 
tion was  ma^le  by  3  &  4  Edw»  6.  c,  i.  about,  the  nomination  of 
rujios  :  and  appoints  that  the  order  appointed  by  37  Hen.  8.  c.   i, 
be  conftantly  obferved ;  and  as  to  ^he  clerk  of  the  peace,  I  take  it, 
this  laft  a6l  is  no  way  a  repeal  of  37  Hen,  8.  c.  i.    My  lord,  I 
hold  it  as  a  fjttled  rule,  that  if  there  be  two  ftatutcs  that  are  con- 
fiftent  with  one  another,  and  not  repugnant  and  contradi£tory,  the 
'  latter  ftatute  fhall  not  be  expounded  to  be  a  repeal  of  the  former. 
J  do  indeed  clearly  conceive,  that  the  aft  of  the  lirft  of  tliis  king 
;ind  queen,  did  repeal  that  of  3  &  4  Edw.  6.  c.  i.  but  is  confiftcnt 
with,  and  confcquently  did  not  repeal  the   ftatute  of  37  Hen,  8. 
c.  I,     When  the  matter  of  two  ftatutes  is  dircftiy  contradiftory  the 
one  to  the  other,  I  do  agree,  this  laft  muft  be  obferved,  and  doth 
repeal  the  firft ;  but  where  tHey  do  not  cohtr;:dift  one  another,  but 
may  confift  and  ftand  together,  the  latter  is  no  repeal  of  the  for- 
mer, as  the  rule  is  given  in  Vr,  Fojier's  caf',  in  il  Co.  5.  (). 
The  ftatute  of  23  MHz,  c.  i .  that  gives   the  twenty  pounds   a 
month  for  recufency,  it  is  refojved  did  not  repeal  the  ftatute  of 
I  Eiiz.  c,  2.  for  the  twelve  pence  a  Sunday,  becaufe  they  are  both 
confiftent   and    ftand  together  j    and    do   not   direftly  contradift 
one  another.     It  were  -  to  no  purpofe  to  cite  any  more  cafes  to  this 
l>oint,  or  to  multiply  authorities :  it  is  an  agreed  fettkd  point,  that 
where  afts  of  parliament  are  confiftent,  the  latter  does  not  repeal 
tb^  priof.     'Jhcy  are  to  be  taken  as  v^'ills  ^re. .  If  tl>erc  be  two 
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Hakcoort  ^iils  that  arc  inconfiftent  with  each  other,  the  latter  will  fhaH  be  a 
Foi.  revocation  of  the  former ;  but  if  thev  can  ftand  together,  it  (hall  be 
no  revocation,  as  is  the  cafe  of  Hodgkinfon  v.  Wmtd^  Gro.  Car.  23. 
My  lorp,  it  will  be  fiune  thing  as  to  aas  of  parliament,  Ugts  p^t^ 
riores  prions  contrarias  abrogant\  but  if  they  are  not  contrary,  but 
confident,  then  tl^ey  do  not  abrogate  the  former.  Let  us  then  \odt 
upon  thefe  ftatutes,  and  fee  whether  they  are  not  confident.  The 
one  fays,  "  the  clerk  (hall  continue  in  his  office,  during  die  time  that 
^  the  ctiftos  continues  in  his  office,  fo  as  he  demean  himfelf  well  ;*'  the 
Other  fays,  "  he  (hall  enjov  die  office  fo  long  only  as  he  demeans  him-* 
^  felf  well  in  it/'  Now,  if  you  take  the  office  to  oe  grantable,  but  only 
during  the  Ume  that  the  cu/ios  continues  to  be  tuftos^  as  the  ftatute 
of  37  Hen.  8.  r.  I.  fays,  and  after  there  (hould  come  theie  wonis 
that  are  in  this  latter  ftatute,^they  are  plamly  confident  tpgether;|  and 
^  [  44^  ]  i^^  contradiSory  at  alL  Nay,  *  the  expre»  grant  to  Mr.  /lur,  from 
the  $arl  of  Bedford^  is  purfuant  to  the  words  of  the  ftatiite  of  37  Hau 
8.  r.  I,  which  reflrains  it  as  well  as  the  laft  ftatute,  to  well  demeanti^ 
himfelf  in  the  office.  His  grant  is  '<  to  hold  die  office  during  fuch  time 
^  as  the  earl  continued  to  be  cufios^  fo  as  he  demeaned  himfelf  wdl  in 
f*  the  office."  But  Mr.  Harcouri^sgnsit,  is  without  any  relation  to  the 
provifion  of  the  ftatute  of  37  Hen^  8.  r.  i.  which  is  intended  by  this 
laft  aft  to  be  revived  \  and  all  the  meaning  of  it,  as  to  the  clerk  of 
the  peace,  is  to  give-  the  juftices  a  rule  and  method  how  to  difplace 
him  for  mifdemeanour.  AH  which  things  are  conliftent  widi  the 
order  appointed  for  this  office,  by  the  ftatiite  of  37  Hen.  8.  c.  \.  and 
not  contradi£tory  to  it ;  and  being  fo  they  cannot l)e  expounded  to  be 
a  repeal  of  that  ftatute ;  and  therefore  the  office  became  void  upon 
,  the  removal  of  my  lord  of  Clare  ^  and  the  present  cufios  was  entidcd 
to  make  a  new  grant  of  it  for  his  time,  which  he  ^as  done  accord- 
ingly to  the  defendant.  And  \  hope  your  lordfliip  wilt  plea^  to  give 
your  judgment  for  him. 


Michachas 
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The  Fifth  of  William  and  Mary, 
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THE     KIN  G's    BENCH, 

Sfffurdi^f  the  ^k  Novmiery  1693. 


T|ie  King  and  Queen  againft  the  Bilhop  of  London,  WU-  Cafe  262, 
liam  Lancafter,  and  others. 

HikryTtrm^  3  Wtlliam  and  Mary^  Iioll6gs> 

MR.  Cooper,    May  it  pleafe  your  lordfhip,  I  am  of  coun- 
cil  in  this  cafe^for  their  majefties,  who  brine  a  ouare  imbedSt  V.^^f 
a^nft  H^ry  bilhop  of  Lcndon^ni  miUam  iL^^r'i!^^  ^"^^ 
profeflbr,  for  recovery  of  the  prcfentation  {/jac  vice)  to  the  vicaraee  of  th«  church  «r 
of  Saita  Martin's  in  the  Fields.     The  declaration  fets  forth    That  *'/*"?•  ■» 
Jl^brey  late  bifliop  of  London. vms  feifed  of  the^advowfon  of  the  S^-'ilS-T* 
Cud  vicarage  in  grofs,  as  of  fee,  in  right  of  his  faid  biihoprick :  and  «»  ^  ^^"ii 
that  being  fo  feifed  (the  faid  vicarage  being  within  the  diocefe  of  f'W*** 

Lamplugh,  who  bv  virtue  of  fuch  collation,  was  put  into  the  corpo-  ^»«  "'«"». 
ral  poffeffion  of  the  laid  vicarage.    And  the  (aid  Homes  Lamt>lupb  ^ ''"  'T"*"' 
being  thus  vicar,  ^  afterwarBs  treated  and  conftituted  bjopof  MS°to"th, 
£jfrf#r;  by  virtue  of  which  promotion  the  fame  vicarage  became  "'="<^   ^• 
vacant,  and  belonged  to  the  late  and  then  king  Chari.w  the  se-  kS^'"J'^ 

XING  prefen^  Dr.  7Vmij/»»,  who  it  created  biSiot  of  Ltntoln,  with  a  dir».r.ri».  .  u  ,^V*>.»'«I  th« 
5/.  Marti,,  a«a  the  „aory  of  StJ,^  u„^f«4  a  da,'.  A»p  1^^^T\^i^\  *'  T"?'  »f 
t»TiosabM  to  prelcnt  to  the  church  of  a  fubjed  on  the  incumbent'!  be^,^^  .  wi    '  *!  ^!*  *"'  * 

^Thth"s^::fsi.S\'.!;;^ti::!!ii^^^^^^ 
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Kii»«        COND  to  prefent,  by  rcafon  of  his  prerogative,  who,  accordii^ly  prc- 
Bi  iHoF  or     f^"t^^'  ff^tHi-jm  Lbydy  divinity  profeffor,  who  was  admitted,  iniiitutcd, 
I-oKDuK.      and  indufteJ ;  and  ♦  then  the  faid  TVlUiam  Lloyd  being  thus  vicar 
^  -  1    ^f  ^^^  f^*^  vicarage,  was  afterwards  created  and  confecrated  hlflxf  of 

L  **     J    St,  Jffaph  \  upon  which  promotion  the  church  agaki  became  vacam; 
and  the  faiJ  king  Charles  the  Second,  by  reafon  of  his  prero- 
gative, again  prefented  Thomas  TennifoTty  do^or  of  divinity,   who 
was  admittL'd,  inftituted,  and  induced;  and  the  faid  Tbcnus  7>«- 
nifon  being  vicar  as  aforeCiid,  was  created  and  confecrated  hi/b7p  cf 
Lincoln^  by  which  promotion  the  church  was  again  vacant,  by  rca- 
fon whereof  it  belongs  to  the  now  king  and  queen  to  prefent,  r«7- 
tiane  prerogative  Jua  rigia\  but  that  they  are  hindered  by  the  de- 
fencfents.    My  lord,  there  is  upon  the  record  (which  \  fhall  Ikip) 
an  entry  of  a  demurrer,  upon  a  plea  in  abatement,  which  plea  was 
over-ruled,  and  a  rtfpondeant  oujfer  adjudged  againft  the  defendants. 
Upon  that  the  defendant,  the  bijhop  of  London^  comes  in  and  demurs 
to  the  declaration  generally.     The  Tncumbent,  the  other  defendant, 
.    Dr.  I^ancafter^  pleads  in  bar  that  he  is  vicar  of  the  laid  vicarage,  by 
the  collation  of  the  other  defendant,  the  bijhop  of  JLondcn,     And  then 
he  confeffes  the  ferfui  of  Humphrey  late  bifhop  of  L^.tYot,  as  it  is  al- 
Icdged  in  the  declaration,  and  the  collation,  to  Tkof^tas  Lamplugb ; 
and  the  promotion  of  Dr.  Lamphigh  to  the  biihoprick  of  Exeter  \ 
and  the  king's  prefentation  of  Dr.  Lloydy  and  his  inftitution  and 
induction;  and  the  promotion, of  Dr.  Lloyd  to  the  bifhoprick  o( St. 
Ajqph  \  and  the  king's  prcfentation  of  Dr.  Tenmfan^  ratione  prrrag^" 
tivaj  and  his  inftitution  and  induiSHon.     Then  he  fets  fonh  the 
ftatute  of  25  Hen.  {J.  c.  20.  made  againft  fuing  for  licenfes  aivl  cif- 
penlations  from  the  fee  of  Rome ;  and  for  conferring  the  power  of 
granting  fuch  difpenlations  on  the  archb\(hop  of  Qinterhury^  for  the 
time  being,  under  the  confirmation  or  the  king  by  his  broad  seal, 
in  fome  fpecial  cafes.     Then  he  fets  forth,  that  aftor  the  making  ii 
that  aft,  and  before  the  tcfle  of  the  original  writ,  the  other  defenduic 
Henry ^  was  made  htjhop  of  London  \  and  that  afterwards,"  and  betbie 
the  tcjle  of  the  original  writ  (to  wit)  the  20lh  of  De^eaiher  4691, 
the  faid  Dr.  Tenntjon  v^'as  ckdcd  Lij1::ip  of  Lhicctn.     Then  be  k:> 
forth,  that  the  archbifhop  of  Canterbury  the  22d  of  December j'lbt^j^ 
did  by  his  letters  of  difpenfation,  according  to  the  form  of  the  tii 
ftatute   (reciting  as  is  ufunl,  the  king's  pleafure  fi^nificd  to  him) 
#  [  443  ]    difpenfe  with  the  faid  Thomas  Tennifony  *  and  granted  that  he  ihouU 
have  power  and  authority  to  retain  together  with  his  faid  biflioprick 
of  LincelPy  the  faid  vicarage  of  St.  Martin's^  and  reftory  of  5.\ 
James*4  Weftminjiery  which  the  faid  bifliop  eleft  was  then  poficfled 
of,  till  the  firft  of  July  then  next  following,  and  held  the  (amc  iii 
COM  MEND  AM   in  tam  amplis  modo  et  forma  quibus  ante  tune  uf que 
tempus  confeSiionis  liter ar*  difpenfatioms  predtSV  diebus   E  Pi  scores 
Lincoln    ele^us    retinebat    et    pcfftdehat   and    might    take    arid 
difpofe  of  the  profits  of  the  faid  livings,  etiamft  in  diSlis  vicaria 
et  reSioria  non  refiderety  Sec.     Then  he  fets  forth  in  his  plea,  that 
the  king  and  queen  by  their  letters  patents  under  th£  grfat 
SEAL,  dated  23d  of  December^  in  the  third  year  of  their  reign,  and 
inroUed  in  chancery,  according  to  the  fprm  of  the  £ud  ftatute,  con- 

finne^ 
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firmed  the  (aid  letters  of  difpenfarion ;  and  then  avers  that  the  fald         i^xwo 
difpenfation  and  confirmation  are  not  repugnant  to  the  law  of  God;     bisii^V 
and  that  difpenfations  in  like  c^^fes  were  ufually  granted  before  the       Lovdov^ 
iaid  2£t  from  the  fee  of  Rorru.     Then  he  fets  forth,  that  afterwards, 
to  wit,  the  25th  of  December^  1691,  Dr.  Tmr.lfon  was  created  and 
confccratcd  h'tjhop  of  Lincoln  \  and  that  vigore pranujforum  the  faid 
bijhop  of  Lincoln  took   to  his   own    ufc    th?    profits  of  the   faid 
vicarage   till   the  firft  of  fuly^  ad  jucm  quidetn  diem  vicaria  ilia 
fecundum  hmitationem  in  pradiHis  litteris  difpenfationi$  rfientiorfat*  vi- 
gore  pramiljorum  vaccfuit^  whereupon  the  faid  bijhop  of  London  put  the 
defendant  Dr.  Lone  after  into  poffeflioi)  of  the  faid  vicarage  by  col- 
lation; and  then  concludes  with  another  averment  or  two,  for 
greater  certainty  of  pleading.     The  Attorney  General  joins  with  the 
bijhop  cf  London  in  his  demurrer ;  and  as  to  this  plea  of  Dr.  Lan-' 
cojler  he  demurs,  and  the  doSor  joins  in  demurrer. 

My  j-ORD,  there  is  (for  I  would  take  both  cafes  together)  another 
record  of  the  like  quare  impidity  brought  by  the  king  and  queen 
ai^ainft  the  bijhop  of  London^. ^nd  Dr.  Birchy  for  the  prefentation  to 
ttie  reflory  of  St.  James's  JVeJiminflery  which  I  ihall  not  now 
fland  to  open  particularly,  becaufe  I  take  it  to  be  the  fame  in 
fubftance  with  the  other.  There  are  fome  material  variations,  as 
indeed  there  is  a  particular  aft  of  parliament  fet  foith  in  Dr.  Bircl/s 
plea,  made  in  the  firft  year  of  James  the  Second,  for  erefting  that 
parilh,  which  1  ihail  take  notice  of  in  the  end  of  my  argument :  not 
that  of  myfelf  I  fliould  have  thought  it  ncceffary  to  do  fo;  but  be- 
caufj  when  i  moved  to  make  thefe  records  confdiwnsy  I  received  an 
admonition  from  the  counfel  on  the  other  fide,  at  the  bar,  t!iat  I 
ibould  find  a  difference  when  *  I  came  to  argue  them,  and  except  ♦  f  aaa  T 
they  mean  that  that  aft  of  parliament  makes  the  difference,  I  know 
of  none.  And  I  muft  yet  confcis,  I  know  no  effential  difference  at 
all.  And  if  they  mean  a  difference  that  is  not  fo,  I  am  glad  to 
find  they  begin  to  pleafe  and  comfort  themfelves  with  this  expec- 
tation, that  when  they  have  loft  all  hold  of  the  former  caufe,  there 
yet  be  that  ftraw  left  to  catch  at  in  the  latter. 

Mv  LORD,  I  think  the  pci>:ts  in  kwy  arifing  from  thefe  records^ 
are  generally  but  two;  the  one  arifmg  from  the  bifliop's  demurring  to 
our  declaration ;  the  other  from  the  attorney  general's  demurrer  to 
the  pleas  of  the  i:icumbv.nts.  The  declarations  entitle  their  ma- 
jtfties  to  the  prefentations  [hac  vice)  upon  the  laft  incumbent's  being 
made  a  bifliop  ratione  prerogativte  fu<c  regia.  The  bijhop  of  London 
has  demurred  to  this  title  of  the  kings,  .by  which  he  has  forced  me 
for  method  fdke,  to  make  that  a  point,  which  otherwife  I  had  taken 
for  undoubted  and  fettled  law,  to  wit,  first,  tliat  whenever  there  is 
an  avoidance  of  a  livijig  by  ceffionj  or  by  the  incumbent's  being  made 
a  bilhop,  the  king  by  reafor^  of  his  prerogative,  is  to  prefent  tor  that 
turn,  and  not  the  patron. 

And,  MY  LORD,  as  to  the  other  point,  I  conceive  that  the  title  of 
the  Jcing  is  not  hurt  by  the  difpenfetion,  or  confirmation  thereof 
pleaded  by  the  incumbents,  or  any  other  mattwT  appearing  upon 
thfcfc  records,  ^ 

As 
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KiM^  As  to  thefirji  poinU  I  am  fenfible  it  is  a  prejudice  to  a  clear  rigfaty 

BttHop  OF  founded  upon  plain  and  fetded  law,  to  enter  into  any  reafoning  coo- 
toMDOK.  cerning  iti  oc  to  produce  arguments  to  prove  the  fitnc&  and  juRnds 
of  tba^law•  For  that  is  to  draw  the. matter  again  into  queftioo, 
a|id  then  that  may  not  appear  reafon  to  one  man,  which  has 
f«emed  fo  to  aflother.  Whereas  I  take  it,  the  authority  of  a 
conftant  ufage  for  a  wholci  century  of  .years  and  upwards,  backed 
apd  ftrengthened  with  judicial  refolutions  and  allowances  from,  time 
to  time  thereupon  had,  is  a  fort  of  fenfible  argument  which  is  fure 
of  fuccefs,  and  being  i^  the  nature  of  a  pofttive  law,  can  coaunand 
a  fubmiffion  where  it  is  not  able  to  perfuade  an  ailent  in  reafon. 
Therefore,  my  i^oai),  I  fhall  only  produce  fome  of  the  principal 
authorities,  which  are  to  be  found  for  this  prerogative,  and  rdy 
vpon  them,  without  entering  into  the  reafonableneis  of  this  law» 
only  fo  far  as  fhall  be  found  incidently  neceflary  to  the  confcffing, 
and  avoiding  fome  ancient  authorities  which  fecm  to  be  as^nft  us 
•  [  445  ]  in  this  point.  First,  ♦  there  is  the  cafe  of  EeJs  v.  tbeBifib^  ef 
Oxford^  VaugL  1%.  In  the  begiiuiing  of  that  lord  chief  juftice^ 
argument  in  that  cafe,  it  is  one  of  the  points  which  he  takes  for 
granted,  and  lays  as  a  foundation  for  his  opinion;  that/^f  ^i^gy  and 
not  the  patron,  is  to  prefent  to  benefices  fo  void  by  ceflion ;  which 
ihews  that  this  point  was  then  taken  for  a  fettled  point  in  law  by  th^ 
counfel  on  both  fides,  and  by  the  judges  on  the  bench,  or  elfe  he 
would  not  have  put  it  among  the  principles  which  he  was  about  to 
argue  from,  without  farther  proving  it  i  and  this  I  take  to  be  one  of 
the  flrongeft  forts  of  authorities  that-  can  be  cited.  So  in  the  cafe 
of  Bajet  V,  Gee,  Cro,  E/iz.  790.  That  is  an  authority  much  of 
the  fame  nature;  it  is  not  indeed  judicially  the  point  in  queilion 
there,  but  it  is  preliminary  to  that  which  is  there  the  point  in  judg* 
mem;  and  it  feems  there  to  be  admitted  on  all  hands  as  fettled 
law.  The  fecbnd  part  of  RM  jfbr.  343.  after  enumerating  fome 
old  books  wherein  the  contrary  do£brine  feems  hinted  at^  concludes 
with  this  caution,  «  but  the  law  is  now  otherwife  generally  taken  j 
^  and  agreed,  that  is,  that  the  king  fhall  have  the  prefentatjon." 

In  the  cafe  of  Arrniger  v,  Holhnd^  Cro.  Eliz.  542.  this  pfeix^v 
tive  happens  to  be  mentioned  accidentally  to  the  point  in  quefiion ; 
find  Coke  then  attorney  general  fays,  **  I  can  fhew  therefoludon 
^^  of  all  the  jvflices,  that  the  queen  in  fuch  cafes  fh^l  prefent :" 
and  PoPHAM  then  chief  juftice  fays,  **  fo  is  the  common  cxperi^ 
**  rience  to  this  day,'*^  'Fhis  cafe  was  Hilary  Term,  39  Eliz. 
In  ff^righfs  cafe^  reported  in  Moore  399.  there  this  was  the  very 
point  in  queflion,  and  if  that  report  be  true,  the  judges  there  called 
It  the  "  ancient  law,'*  and  **  prerogative  of  the  crown  ;'*  and  at  lafl 
it  was  adjudged  upon  many  precedents  fhewn,  and  many  books 
cited  and  perufed,  that  where  a  church  becomes  void  by  ceiSon,  the 
king,  and  not  the  patron,  fhall  prefent«  'I^he  next  I  fliall  mention, 
is  fPisodley^s  cajey  Cro,  Jac.  695.  There  this  prerogative  is  adjudg- 
ed for,  the  Iqngy  and  that  in  one  of  the  hardefl  cafes  that  can  be  put, 
which  I  fhall  nave  occaiion  to  mention  more  particularly  hereafter. 
Bro.  Mr.  tit,  ^*  Prtfentmnt  al  Efglife^^  pi,  61.  ci^c?  a  prefeotation 


Mkhaeimas  Term^  5  Willisim  and  MarjTi  in  B.  R.  44jf 

ly  king  £ttivard  the  Thinl,  pro  hat  via  ratUru  pnYogativa  fua  upon .       Kmt 
the  incumbent's  being  made  a  biihop  \  and  die  book  concludes  with     t,    ^*     . 
--i  remark,  that  the  law  is  fo.  ^ul7,nt 

♦  The  fame  book,  and  the  fame  title,  ^/.  14.  in  Ae  abridgment  of  •  [  446  J 
part  of  the  great  cafe  of  1 1  Hen.  ^  pL  37.  It  is  now  faid  in  fuch 
cafe  of  creation,  the  king  (hall  prefcnt  to  all  benefices  de  cujuJiuHque 
patronatu.  exiftunt*  And  the  fame  book,  and  the  fame  title,  ^.  3» 
abridges  a  cafe^  41  Edw.  3.  pL  5.  where  a  clerlo  is  made  a  bifliop 
by  his  confecracion,  all  his  other  benefices  are  void,  and  the  king 
ihall  prefent  de  quibujeunque  patronatibus  exiJiunU  My  lord,  I  have 
not  prepared  myfelf  to  trouble  you  with  producing  more  authorities 
of  this  kiad,  though  I  queftion  not,  more  might  be  found  in  the 
books ;  nor  do  I  think  the  conftant  ufage  and  pra£tice  has  been  for 
the  king  to  have  the  prerogative ;  the  crown  has  been  in  pofleiSQil 
of  it  for  {o  many  years  paft  for  a  time  fufficient  to  procure  any  pi* 
vate  perfon  in  the  quiet  enjoyment  of  his  eftate  and  property.  Mt 
roRD,  it  is  true,  there  are  fome  old  books  in  the  times  of  Edward 
the  Third  and  Henry  the  Fourth,  which  in  the  time  of  queen 
Elizabeth^  and  thereabouts,  did  induce  now  and  then  a  fingle  judge 
to  hefitate  and  queftion  the  legality,  or  at  lead  the  antiquity  of  thid 
prerogative.  But  I  could  obferve  this  upon  all  thefe  cafes,  which 
are  generally  of  the  fame  nature,  they  are  quare  impediu  brought  by 
the  King  to  recover  the  prefentation  upon  an  avoidance  by  ceffion^ 
where  he  makes  his  title  either  by  the  ftatule  of  provifors,.  or  as 
guardian  of  the  temporalities  during  the  vacancy  of  the  fee ;  and 
the  king  does  not  mention  in  making  his  title  this  prerogative,  from 
whence  fome  would  infer-that  he  had  it  not.  My  lord,  at  prefenp 
I  think  I  have  no  need  to  go  about  to  look  into  the  probabili^of 
this  argument.  But  I  cannot  admit  the  inference  to  be  good.  The 
king  has  two  titles  to  prefent,  one  as  in  right  of  the  temporalities,  in 
his  hands ;  the  other  by  ceflion  ratioru  prerogative ;  upon  a  quare  im" 
pedit  brought,  he  is,  I  think,  regularly  by  law  to  hold  himfelf  to  one  of 
them ;  but  then  becaufe  be  does  fo,  I  take  it  to  be  no  argument  to 
prove,  and  thert:fore  he  hath  not  the  other  in  him.  However,  I  do  not 
difpute.  But  admit  the  old  books  till  the  time  oi Henry  the  Eighth  are 
not  very  clear  in  this  matter ;  and  I  find  that  that  cafe  which  I  cited 
of  IFoodleyy  in  Cro.  Jac.  696.  fays,  that  many  precedents  were  Ihewn 
and  produced  to  prove  the  lawfulnefs  of  this  prerogative  fince  die 
time  of  Henry  the  Eighth,  and  it  muft  be  confefled,  that  the  law 
books  fpeak  of  it  fince  that  time  with  greater  clearnefs  than  they 
did  before ;  putting  all  which  together,  1  conceive  it  may  very  well 
be  accounted  for,  and  reconciled  in  this  manner.  One  *  great  reafon  #  f  44*9  1 
among  many  which  I  find  given  for  this  prerogative  in  the  cafe  of 
tVentwortb  v.  JVright^  Cro.  Eliz.  527.  and  wherever  it  hath  bceii 
reafoned  upon,  is,  that  the  vacancy  proceeds  from  the  king's  own 
a£t ;  it  is  fufficient  for  the  patron,  that  be  ihall  have  the  advantage 
to  prefent  upon  voidance  by  the  a^  of  God,  as  death,  or  by  the  ^ 
of  the  incumbent,  as  refignation,  and  the  like ;  but  the  voidance 
upon  the  promotion  of  the  incumbent  to  a  bifhoprick  proceeding 
troo)  the  king's  own  adl,  ijt  is  fit  be  fhould  have  the  benefit  of  it; 

.    for 
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King  for  if  the  king  had  not  done  it,  the  vacancy  might  have  been  (ufyendsi 
Bishop  or  -^'^  ^^^  death  of  the  incumbent.  Now,  my  lord,  this  reafon  was 
L«K»oN«  not  in  force  from  the  time  of  king  Jobny  till  die  twenty-fifth  year  c/ 
Henry  the  tight.  What  it  was  befpre  the  time  of  king  J^Aw,  we  are 
perfe6lly  in  the  dark  about  it,  having  no  reports  of  law  cafes  (6  old, 
but  during  that  interval  between  his  time,  and  the  twenty-fifth  year 
of  Henry  the  Eight,  the  king  had  little  or  nothing  to  dd  with  the 
elections  or  confecrations  of  biihops ;  the  eledions  of  die  chapters 
were  then,  or  by  law,  ought  to  have  been  free  after  the  king's  ge- 
neral licenfe  to  proceed  to  ele£tion  firft  had,  as  appears  by  the  Ibi- 
tute  of  provifors,  25  Et:/iv.  3.^1.  and  the  13  Ruh,  2.  c.  2.  And  riic 
confecration  or  inveftiture  was  under  the  authority  of  the  fee  c^ 
Rsmey  and  fiich  eleftion  and  fuch  confecration  made  the  incumbent 
perfeil  bifhop,  efpecially  as  to  the  avoidance  of  his  former  livings  ; 
indeed,  it  is  true,  they  afterwards  did  come  and  pay  a  formal  com- 
pliment to  the  king  in  aflcing  his  adent,  and  renouncing  every  thing 
done  by  the  court  of  Rome  in  derogation  of  his  r0y.1l  authority, 
which  was  in  order  to  get  the  temporalities  out  of  the  king's  hands. 
But  dill  the  bifhdp  was  perfed  bifhop,  and  all  his  former  benefices 
voided  by  the  free  eleftion  of  the  chapter,  and  the  confecration  by 
virtue  or  the  pope's  bulls.  So  that  during  that  time  the  avoidance 
could  hardly  be  faid  to  happen  by  the  king's  a£i.  But  now  fince 
the  ftatutc  of  25  Hen.  8.  c.  20.  the  tables  are  turned,  the  king  has  all 
the  eilential  power  neceflary  for  making  a  bifhop,  and  the  clergy 
have  nothing  left  them  but  a  mere  fhadow  of  power,  a  negative 
voice  indeed,  a  very  fnare  to  them,  which  it  is  as  dangerous  as  vain 
and  idle  to  make  ufc  of  So  that,  as  the  reafon  of  this  prerogative 
grew  ftronger  and  flrongcr,  I  obferve  the  judges  grew  clearer  and 
clearer  in  their  opinions  for  it;  and  have  given  it  from  time  to  time 
judicial  allowances,  I  think,  without  interruption;  till  at  length 
they  have  added  to  the  reft,  one  argument  more  fbr  it,  and  that 
the  ftrongefl  of  all,  the  authority  of  a  long  and  conftant  ufage  for  fo 
•  [  448  ]  many  years  paft,  to  this  day,  and  which  it  fcems,  has  intitlcd  the  • 
crown  to  fo  many  feveral  prefentations  to  this  very  church  of  Sf* 
Martin  upon  the  fame  tide  that  is  now  contendea  for.  So  thatf 
MY  LoRD^  I  (hall  venture  to  truft  this  firft  point  upon  what  has 
been  faid,  and  pafs  to  the  fecond  the  more  confiderable  of  the  two. 
That  this  tide  of  their  majefties  to  preient  pre  hac  vke  upon  the 
promotion  of  the  incumbent  to  a  bifboprick,  is  not  altered  or  hart 
by  the  difpenfation  in  the  retinen^  or  any  other  matter  appearing 
upon  thefe  records. 

My  lord,  having  proved  already,  that  there  is  fuch  a  preroga- 
tive of  the  crown,  that  upon  all  avoidances  by  cefEon,  the  king,  and 
not  the  patron,  is  to  prefent.  The  next  flep  I  am  to  take,  is  to 
(hew,  that  thefe  avoidances  in  thefe  livings  of  St.  Martin  and  St. 
yamesy  did  happen  by  ceffion,  or  by  the  promotion  of  Dr.  T^nif^n 
to  the  fee  of  Lincoln^  notwithflanding  any  matters  fet  forth  in  the 
pleqf  of  the  incumbents,  and  that  I  hope  may  be  done  in  a  very  pLLi 
method. 

First, 
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^  First,  my  lobd,  the  ekftion  in  this  cafe  comes  in  point  of  Kx«c 
time  before  the  difpenfation,  but  the  confecration  is  after  the  dif-  Buhofof 
penfation.  Now  it  is  moft  clear  law  by  many  authorities  ancient  Lonoon* 
and  modern,  that  it  is  the  confecration,  and  not  the  eleflion,  which 
makes  the  biihop;  and  confeqiiently  that  the  benefices  of  the  bifhop 
are  not  voided  by  the  ele£tion,  nor  until  confecration ;  fo  is  41  Edw. 
3.  pL  5.  B,  and  the  great  cafe  of  1 1  Hen.  4.  pL  37.  and  the  cafe 
of  £ed  V.  tbe  Bijhop  of  Oxfird^  Faugh,  19.  and  indeed  all  the  books 
which  fpeak  of  aft  avoidance  by  ceffion,  agree  this  to  be  law.  Next, 
MY  LORD,  I  take  to  be  as  clear,  that  this  difpenfation  and  confirma- 
tion pleaded  by  the  incumbent's  coming  before  the  avoidance  by 
confecration,  did  prevent  and  fufpend  the  avoidance  j  fo  that  it  did 
not  happen  at  the  time  of  the  confecration,  nor  until  the  firft  of 
July^  when  the  force  of  the  difpenfation  expired.  And  this  matter  is 
the  better  opinion  of  the  great  cafe  already  cited,  11  Hen.  4.  pL  37, 
and  largely  treated  of  in  the  other  cafe  of  Eed  v.  the  Bijhifp  of  Ojt- 
ford\  and  fufficiently  proved  there  by  the  Lord  Chief  Justice 
Vaughan,  whofe  labours  I  might  ufe  if  there  was  any  occafion 
for  it  upon  thefe  records:  but  I  think,  my  lord,  the  defendants  in 
riieir  pleas,  have  in  a  great  meafure  faved  us  that  trouble,  for  they 
have  averred  that  fuch  difpenfations  are  not  contrary  to  the  law  of 
God;  that  die  popes  ufed  to  grant  fuch  difpen&tions  before  25  Hen, 
8.  and  indeed  all  the  other  things  by  which  the  Lord  Chief 
Justice  Vaughan  in  Bed's  cafe-^  proves,  that  the  archbifhop  and 
the  king  may  legally  grant*  fach  a  difpenfation  by  that  aft;  which  *  [  449  ] 
was  ncceflary  for  them  to  do,  for  if  the  difpenfation  was  not  good, 
it  would  make  nothmg  for  them  upon  the  points  that  they  go  upon. 
If  then  the  difpenfation  be  admitted  legal  and  valid  (as  I  £iy  it  muft 
be,  w  the  defendant's  have  nothing  in  their  cafe)  it  is  to  be  confi- 
dercd  next,  what  is  the  efFed  of  it,  and  that  is  beft  feen  from 
the  di(peniation  itfelf.  It  is  a  difpenfation  giving  a  faculty  rstinere^ 
net  <aperiy  and  to  retain  in  the  fame  'ftate  that  the  incumbent  had  it 
before.  My  lord,' it  appears  in  Eed^s  cafe^  Faugh.  24.  befides 
many  ai^thorities  there  cited,  to  the  fame  purpofe  (and  I  never  faw 
any  book  that  doubted  but  that)  by  virtue  of  fuch  a  difpenfation  in 
the  reiinere^  the  incumbent  after  his  confecration  continued  in  his 
benefit  per  vim  prions  tituli  to  all  intents  and  purpofes  whatfocrver, 
during  the  difpenfation.  But  I  fhall  not  trouble  your  lordfliip  with 
a  long  bead  roll  of  authorities  upon  this  head ;  for  the  defendants 
have  agreed  this  too  in  their  pli?a ;  they  allow  the  difpenfation  reti^ 
nere  in  tarn  amplis  modo  et  forma  to  be  eflFeftual :  they  plead  the  con- 
fecration, but  do  not  fay  the  livings  immediately  avoided  upon  the  t 
confecration ;  but  on  the  contrary  they  fay,  that  Dr.  Tennifon  did 
enjoy  the  livings,  and  continued  to  take  the  profits  until  the  firft  of 
July  then  next  following,  at  which  time  the  faid  churches,  accord- 
mg  to  the  limitation  in  the  difpenfation  became  void.  So  that  we 
feem  agreed  thus  far,  that  the  churches  then  firft  became  void ;  and 
the  only  qaeftion  (if  it  be  a  queftion)  is  how  the  churches  did  then 
become  void  i  and  truly,  as  to  that  queftion,  let  them  but  give 
me  a  fingle  and  determinate  anfwer,  and  I  dare  refer  myfelf  to  the 
counfel  on  the  other  fide,  to  tell  how.     Can  it  be  by  any  other 
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KiKc        means  than  by  ccflion,  by  die  promotion  of  the  incumbent  to  be  a 
BiiHOF  or      ^*^^P  ?   This  is  fo  clear  a  truth,  that  they  who  drew  the  defendants 
LoKDON.       plea,  found  it  ftared  diem  in  the  face;  and  they  could  not  avoid 
takingr  notice  of  it,  nor  cover  it,  but  under  a  general  and  ambiguous 
expreffion ;  for  they  fay  it  became  void  that  firft  ofjufyj  vigore  pra-^ 
miffirum.    But  now,  with  fubmiffion,  I  could  aflc  which  of  the  pre- 
mifes  it  is  that  made  the  livings  become  vacant  ?  it  was  not  the 
eleflion  of  Dr.  Tennijon  to  be  biibop  of  Lincoln ;  that  is  proved  al- 
ready and  agreed  to  oe  no  avoidance  in  law.    It  was  not  nor  couM 
be  the  difpenlation  or  confirmation,  for  they  were  made  to  prevent 
the  avoidance,  and  did  aftuaUy  fufpend  it  wliile  they  had  a  being,  ^ukI 
for  want  of  which  it  had  been  vacant ;  fo  that  there  remains  nothing 
^  £  45^  J    but  the  confecration  that  could  caufe  the  *  avoidance,  and  the  vi^ 
gore  pramifforum  muft  fignify  that  at  the  firft  of  Juty^  when  the  dif- 

i}enfatton  expired,  the  livings  became  void,  by  virtue  of  the  cons- 
ecration. Vaughan  Chief  Jujltcey  In  the  end  of  Ee^s  cajiy  fpeak- 
ing  of  a  difpenfation  in  the  retinerey  dys  thus,  ^  that  wbeir  it  comes 
^'  to  be  determined,  the  matter  is  as  if  it  had  not  been  ;*'  but  if  this 
difpenlation  had  not  been,  no  doubt  the  livings  had  been  avoided  by 
ceffion.  My  Lord  Hobart  in  his  Reports,  143.  in  the  cafe  of 
Colt  V.  Glover  (whereas  they  call  it  commendam)  fays,  *^7icammenJam 
^  retinere^  is  properly  no  tommendam^hMtotiy  a  faculty  of  retention, 
^  and  a  continuation  of  the  benefice  in  the  &ix^  perfon  and  fiate 
^^  wherein  it  wa$,notwith{landingfomething  intervening,  as  a  bUhop- 
^  rick  or  the  like,  which  without  iuch  a  focu^  would  have  avoided  it »'' 
fo  there  this  fiiculty  keeps  the  benefice  in  the  fame  p^erfon  and  flate  it 
was  till  the  firft  01  July^  when  for  want  of  it  the  living  became  void 
by  cefHon.  And,  my  lord,  it  being  tUus  proved,  and  taken  for 
granted,  that  the  king;  is  to  prefent  upon  an  avoidance  by  ceifion» 
and  that  thefe  benefices  did  void  by  ceffion  only,  the  conclufton  is 
felf-evident,  and  therefore  I  need  not  mention  it ;  and  I  can  fee  but 
one  way  of  evading  die  force,  that  hath  any  colour.  They  may  (av, 
it  is  true,  the  general  practice  has  fo  gone,  and  (fo  the  law  is  gene- 
rally taken,  and  in  ftrii^ncfs  of  kw,  if  you  follow  it  clofe^  it  is  an 
avoidance  by  ceffion ;  but  all  general  rules  have  their  exceptions ; 
and  this  general  rule  has  this  exception^  where  it  happens  after  a  com- 
mendam.  And  in  this  cafe  the  churches  continuing  full  after  the 
confecradon,  by  virtue  of  a  difpenlation  which  the  king  confinDcd, 
the  king  has  thereby  fupplied  his  turn ;  and  fo  this  may  be  ex- 
cepted out  of  the  general  rule  of  this  kind's  prerogative,  to  prefent 
tipon  an  avoidance  by  ceffion.  But  for  ^is,  I  give  it  this  anfwcr: 
First,  I  (ay  it  will  lie  upon  them  on  the  other  iide,  to  produce 
authorities  to  prove  this  cafe  of  their's  to  come  within  any  fuch  ex- 
ception of  the  general  rule,  which  otherwife  lies  bard  upon  them. 
But  truly,  in  the  mean  time,  I  think  it  may  be  proved  in  die  nega- 
tive, that  the  law  admits  of  no  fuch  exception,  and  that  this  ad  of 
the  king's,  fet  forth  in  the  incumbent's  plea,  cannot  in  law  or  rea- 
fon  amount  to  a  fulfilling  of  the  king's  title  by  prerogative,  or  an 
^  ufer  or  iatisfier  of  the  turn  whidi  the  hw  gives  him,  and  that  upia 

•  L  45^  J  thefe  authorities  and  confiderations.     Thofe  ♦  two  great  chi^^t 
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juftices  HoBART  and  Vaughan  were  of  opinion,  that  there  were        Kiwa 
«o  fuch  exception.  BisiT^For 

And  Lord  Vaughan  in  EiJCs  cafe  25.  "puts  a  much  ftronger 
ca(e  than  this  prefent  cafe,  that  is,  of  fuch^a  difpenfation  in 
the  retinere^  to  laft  for  three  years ;  if,  fays  he,  "  I  obtain  a 
*'  difpenfation,  before  confecration,  to  hold  my  benefice  for  three 
**  years,  during  the  force  of  that  difpenfation  I  remain  parfon  of 
^  the  fame  benefice  of  no  lefs  eftate  than  I  had  before;  and, 
**  vrhen  the  three  years  are  paft,  the  benefice  voids  as  it  would 
**  have  done  at  trie  firft,  if  there  had  been  no  difpenfation." 
The  Lord  Hobart,  before  bim,  in  the  cafe  of  Colt  v,  Glover 
156.  fays  the  fame  thing  in  almoft  the  fame  words,  but  with  this 
addition,  that  '*  here  is  no  injury  done,  either  to  church  or  patron; 
**  for  though  it  be  damnum^  yet  it  is  ahfque  injuria.**  And  fo  they  make 
no  difference  between  this  avoidance  by  ceflion,  and  after  a  difpen- 
fation ;  for  they  fay  in  the  cafe  of  a  fufpenfion,  by  difpenfation  in 
the  retinergy  for  three  years,  it  does  avoid  at  the  end  .of  the  three 
years,  as  it-  would  have  done  at  firft,  if  there  had  not  been  a  difpen* 
lation*  But  then,  my  lord,  to  enter  into  the  confideratton  of  the 
reafon  of  the  thing,  as  there  is  no  law  to  juftify  this  difference,  fo 
neither  can  there  be  any  reafon  aiSgned,  why  this  difpenfation  in  the 
retinere  thus  confirmed  by  the  king,  fhould  amount  to  an  ufcr  and 
fulfiliing  of  the  king's  turn :  and  that  upon  thefe  grounds;  First, 
this  difpenfation  or  grant  of  this  faculty  to  retain,  is  the  a<3  of  the 
archbtfhop,  and  not  of  the  king,  who  only  confirms.  My  meaning 
ill  this  is  to  be  found  in  my  Lord  Vaughan  (who  obferves  very 
well  in  EetCs  cafe^  folio  26.)  where  fpeakin^  of  this  feme  adl.of  con- 
Hrmation,  he  fays,  '^  the  king  by  fuch  conhrmation,  does  not  intend 
<^  to  transfer  any  right  of  his  into  the  incumbent,  by  continuing  his 
«^  pofTeffion ;  but  his  confirmation  is  only  forma],  to  cbmpleat  the  dif- 
<^  penfatioa  of  the  archbifhop.'*  Again,  this  I  reckon  is  but  a  day  or 
nvo  longer  than  a  cotmnenda  fenuftris^  and  de  minimis  non  curat  lex. 
Now  if  the  archbifbop  had  in  this  cafe,  fubfequent  to  the  confecra- 
tion, granted  a  difpenfation  or  faculty,  which  they  call  a  commenda 
femeftrii^  to  Dr.  Tennifin^  then  bifhop  of  Lincoln^  capere  et  tenertj 
thele  livings  in  comnunda^  for  half  a  year  from  the  time  of  the  avoid- 
ance, this  is  (though  it  be  in  the  capere)  but  a  temporary  provifion 
for  the  church,  for  fuch  time  as  the  law  eiyes  the  patron  to  prefent 
in ;  and  though  the  king  had  confirmed  fuch  a  difpenfation,  that  *  [  452  J 
might  have  been  without  hurting  his  right  of  prefentation;  and* 
I  hold,  that  at  the  end  of  that  commenda  Jemeftris^  the  king,  and  not 
the  patron,  fhould  prefent.  For  it  is  plain  in  Hob.  144.  in  the  cafe 
of  Colt  V.  Glover  where  all  this  doctrine  is  treated  of  and  from  the 
many  learned  and  laborious  citations  by  him  there'  made  out  of  the 
canon  law,  that  this  commenda  femefiris  had  nothing  of  a  prefentation 
in  its  nature,  nor  meddled  with  the  prefentation,  or  right  of  patron* 
age ;  but  was  merely  a  temporary  care  or  provifion  for  the  church 
during  the  time  which  the  patron  had  by  law  to  prefent  in,  and  grew 
out  of  a  natural  equity,  that  the  cure  of  fouls  might  be  always 
ferved,  and  therefore  it  might  legally  be  made  without  confent  of 
the  patron  i  and  it  expired  at  the  time  limitcd|  which  ^commendam 
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in  the  capere  for  a  longer  time  after  the  avoidance  could  not,  for  thait 
amounted  to  a  prefentation  in  its  nature,  and  could  not  be  for  a  lc& 
time  than  a  perpetuity-)  and  the  commendatory  was  regularly  to 
have  been  prefentcd  by  a  patron,  and  fometimes  inftituted  and  in- 
du£^ed.  My  lord,  the  ufe  I  make  of  this  matter  is  this ;  if  the  king 
might,  as  i  make  no  doubt  he  might,  have  confirmed  fuch  a  caat- 
menda  fenuflris  without  infringing  his  right  of  prefentation^  much 
more  might  he  do  fo  in  a  difpenlation  retinerej  which  prevents  the 
avoidance  for  (b  long  as  it  continues  in  fbrce^;  it  being  made  in  tioK 
before  his  right  happened.  It  is  proved,  and  indeed  admitted^  I  fee, 
that  the  church  firft  avoided  the  firft  of  July  \  and  fince  that,  there 
is  nothing  pretended  to  be  done  to  the  pr^udice  of  the  king's  title, 
or  towards  the  fupply  of  his  turn ;  and  it  is  very  hard  to  pretend 
to  have  him  do  any  aft  before  he  had  a  title  in  him  that  fliould 
hurt  his  fubfequent  title,  or  be  an  ufer  or  executor  of  it.  Befides, 
MY  LORD,  how  can  it  be  laid,  that  diis  <fifpeniation  and  confirma- 
tion amount  to  an  ufer  or  an  execution  of  the  king's  turn,  which 
he  has  by  ceffiort  ?  for  it  is  inconfiftent  in  itfetf  to  (ay,  that  oc^ 
and  the  fame  %&  (hall  be  conifaued  a  fu^nfion  of  the  vacancy, 
iK^ereby  the  title  fhould  artfe,  and  yet  at  the  (ame  dme  be  a  ufing 
of  the  turn,  and  a  fupplying  of  that  vacancy  which  was  (b  fuijpendedf 
from  happening.  7  he  dilpeniation  and  ronfirmation  kept  off  the 
kmg's  tide  from  accruing  till  the  firft  of  July^  and  could  they  like- 
wife  give  him  the  full  benefit  of  that  title  in  the  mean  time  ?  that  is 
C  453  ]  repugnant  and  impoifible.  But,  *  my  lord,  diere  is  another  confi- 
dcrauon  which  extends  itfelf  only  to  the  church  of  Su  Janusy  where 
the  hifi»p  rf  London  has  only  the  next  avoidance,  and  the  Lvri  Jemsyn 
the  next  after  diat;  liow  if  the  king  has  had  his  turn  by  this  dif- 
penfation  and  confirmation,  then  the  bijhop  of  London  has  loft  his 
next  prelentation,  and  fo  tbi  bijbop  has  made  no  title ;  for  then  the 
Lord  JiTwyn  is  to  prcfent  next,  and  not  the  UJbop ;  according  t^ 
WoodUy^s  cafey  Cro.  Jac.  695.  where  it  is  adjudged,  that  if  ^e  gran* 
tee  of  the  next  avoidance  has  it  evi£led  from  him  by  this  preroga- 
tive of  the  king^  it  is  loft  for  ever,  and  he  (hall  not  have  the  next 
to  diat,  for  here  the  king  prefents  in  the  grantee's  turn  ;  but  if  the 
king  has  not  ufed  it,  then  it  is  hot  loft.  And  thev  there  put  the 
cafe  of  an  evidion  by  title  of  dower  fubfequent  to  tne  ^nnt  of  the 
next  avoidance,  or  by  ftatute :  but  my  Lord  Coke  in  his  Commen- 
tary upon  Littleton,  fo/to  378,  b.  and  379,  a.  denies  that  of 
dower  to  be  law  in  this  fpecial  cafe,  where  ^e  grantor,  ieifed  of  an 
advowfbn  in  fee,  takes  a  wife  by  which  (he  becomes  intitled  to  the 
third  prefentation,  and  then  grants  the  third  prefentatioato  another^ 
and  the  hufband  dies,  it  (hall  be  taken  the  third  prefentation  vriiich 
he  mav  lawfully  grant,  that  is  indeed  the  fourth.  But  it 
fhould  4em  odierwife,  if  the  grant  had  been  made  before  niarrij^^ 
for  there  the  grantee  lofes  his  turn  for  ever  by  fuch  evi£Uon :  and  fo 
is  Cro.  Eli%.  790.  in  the  cafe  of  fPtlliam  v.  the  Bifi>op  nf  JJmcob. 
My  JuOrd,  it  has  been  alreadv  obferved,  and  fiirdier  may  he  feca 
in  Jones  16 !•  Evans  v.  Jfivith^  Fitzb.  N,  B.  36.  b.  Lit.  H^  there 
the  law  is  made  very  plain  from  cafes  put,  that  by  virtue  of  this 
«l>fpen(ation  in  the  retinere^  the  incumbent  continue!  in  per  vim 
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prims  tituli;  and  if  Dr.  Tennifon  continued  in  till  the  firft  of  July        VLivq 

per  vim  prions  tiiulij  then  it  feetiis  the  king's  confirmation  could  ^    '^^' 

not  transfer  any  new  title  to  him,  and  fo  the  king  by  this  aft  of  LoNDowr 
confirmation  did  not  impair  or  diminifh  his  own  title. 

I  have  now,  my  lord,  gone  through  the  two  main  points  which 
I  mentioned  at  firft  to  concern  both  the  cafes ;  and  now  come  to 
take  notice  of  the  difference  and  diftindtion  between  the  two  cafes, 
that  was  hinted  at  by  the  other  fide,  as  &r  as  I  can  apprehend  it : 
and  it  {lands  thus.    Jn  the  declaration  upon  the  fecond  quart  impedit 
brought  for  the  prefentation  to  the  church  oiSt.JameSy  Weftminjier^ 
is  let  forth  the  aft  of  parliament  made  in  the  hrft  year  of  Janus 
the  Second,  for  erefting  that  a  parifh.    It  cnads,  *<  that  there 
^  (hall  be  a  perpetual  fucceffion  of  re£lors  there  to  have  cure  of 
**  fouls,  &c.**    Then  it  comes  to  appoint  the  right  of  patronage, 
and  order  of  prefenbition :  •  Dr.  Tennifon^  for  his  great  fervices,     •  f  aca  1 
particularly  to  that  place,  is  appointed  the  firft  redor :  afterwards, 
upon  his  death,  or  the  next  avoidance,  the  advowfon  or  prefentation 
(hall  belong  to  the  bijhop  of  London  and  his  fuccefTors,  and  the  Lord    ' 
Jtnnjn  and  his  heirs:  there  it  is  given  promifcuoufly;  but  then 
It  fetdes  it  in  this  order,  that  the  bijhop  of  London  fhould  prefent  or 
collate  firft^i  then  the  Lordjemtyn^  or  his  heirs }  then  the  bijhop  of 
London  twice  \  then  the  Lord  Jermyn  once  \  and  fo  twice  and  once 
for  all  time  coming.    This,  by  the  z&^  is  the  diftribution  made  of 
the  prefentation,  and  die  advowfon  being  given  to  the  bijhop  of  Lm* 
dan  and  the  Lord  JtrrAjn  in  fee,  their  feveral  turns  are  appointed  to 
them.     And  now,  what  ufe  would  they  make  of  this  a£l?  what 
would  they  have  this  matter  amount  to  ?  truly  I  have  all  the  reafon  ia 
the  world  to  afk  [their  pardon,  if  I  miftake  their  difference,  it  is 
fiich  a  trifling  one.    The  adi  fays,  <<  that,  after  the  death  or  removal 
«»  of  i>r.  Tennifon^  the  bijhop  of  London  is  to  prefent  firft,  or,  which 
**  is  all  one,  the  firft  turn  is  the  bijhop  of  London* %^  or  his  fucceflbrs  ; 
«  but  if  the  king  {hall  prefent  by  his  prerogative  in  this  cafe,  then 
«  the  bijijop  will  not  prefent  firft  j"  and  fo  the  letter  of  this  law  will 
not  be  fulfilled.     I  grant  it  j  but  the  meaning  will ;  for  here  the  king 
prefents  by  rule  of  law,  and  in  the  right  of  the  btjhop  of  London^  the 
living  avoiding  by  ceflion,  in  -which  cafe  the  law  takes  the  prefen- 
tation from  the  ordinary  patron,  and  gives  it  to  the  crown.     And 
as  to  the  hardfhipof  that,  in  this  particular  cafe,  it  may  beobjeded, 
that  the  bifhop  may  lofe  his  turn.     I  anfwer,  that  is  not  our  prefent 
queftion,  whether  he  will  or  no,  or  what  will  be  the  effeA  be- 
tween the  title  of  the  bijhop^  and  the  tide  of  my.  Lordjermyn.    But 
if  that  Ihould  be  the  confequence  that  the  bijhop  fhould  lofe  his< 
turn,  the  bijhop  of  London* s  cafe  will  be  but  the  fame  with  tFoodley*s 
cafe^  and  the  ame  with  the  cafe  of  every  grantee  of  the  next  avoid- 
ance, who  upon  eviftion  by  ftatute  or  elder  grant,  or  even  this  pre- 
rogative of  the  king,  is  to  lofe  his  turn:  and  to  this  purpofe  there 
is  another  authority  that  I  would  mention  \  and  diat  is  Brook* s  Abridge 
menty  tit.  *<  Prejentment  al  Eglize,  pL  52.     Now  if  foy  then  no 
doubt  it  was  never  the  meaning  of  this  a£t  of  parliament  to  tie  this 
jprefentatioji,  or  this  Curn>  fo  &ft  about  thijbijhop  of  London* s  neck, 
G  g  i  a9  . 
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Kiwo        as  an  incident  infeparable,  that  nothing  could  take  it  oflF;  or  to 
^*  give  the  bijbop  and.the  Ldrd  ^Jemtyn  this  advowfon  in  fiich  a  man- 

Vwlvt!.       ncr  as  no  patron  or  patrons  in  England  hold  theirs:  it  was  never 
the  intent  of  this  law,  to  make  the  prefentation  to  this  church  a 
*  [  455  ]    iing^ar  inftance,  ♦  and,  different  from  all  the  churches  of  England 
belides,  a  peculiar  exempt  from  the  ordinary  rules  and  ^vcrnment 
of  the  laws  and  cuftoms  of  the  realm,     ouch  a  fpecial  meaning 
ihould  have  appeared  in  fpecial  exprefs  particular  words  in  the  aS , 
and  the  reafon  which  induced  the  parliament  to  this  fingularity, 
ihould  have  been  evident  too;  elfe  whenever  an  a£l  gives  any  thing 
*         generally,  and  without  any  fuch  fpecial  intention  declared,  or  ratio- 
nally to  be  inferred,  it  gives  it  always  fubjeft  to  the  general  con- 
troiu  and  order  of  the  common  law.     As,  to  keep  to  the  prcfent  in- 
ftance,  if  this  living  had  voided  during  the  vacancy  of  the  fee  of 
London  while  the  temporalities  were  ui  the  king's  hands,  I  take  it 
for  undoubted  law,  that  the  king,  then,  and  not  the  fucceilbr  of  ibt 
HJhop^  (hould  have  prefented  \  and  yet  the  letter  of  the  law  had 
equallv  as  much  failed  in  that  cafe,  as  in  the  prefent  cafe ;  for 
then  the  king,  and  not  the  bijhop  of  London^  nor  his  fuccefibrs,  had 
prefented.  IfLordJermyn^  who  has  the  title  of  bis  turns  in  the  (kne 
words  that  the  bifhop  has  the  title  to  his  turns  in,  ihould  be  at* 
tainted  of  treafon  or  felony,  the  king  ihould  prefent  in  his  turns, 
and  not  the  Lord  yermynj  or  his  heirs :  and  here  again,  the  letter  of 
the   law  would   fail  as  bad,  or   worfc  than  in  the  prefent   cafe, 
for  then  the  Lord  Jermyn  and  his  heirs  would  not  only  not  prefent 
in  the  fecond  turn,  but  would  never  prefent  to  this  church  at  all 
If  I  have  land  given  or  conveyed  to  me  by  a£l  of  parliament  in  the 
ufual  words  of  intail,  fuch  an  eilate  tail,  I  take  it,  is  dockable  bj 
the  ufual  means  of  docking  other  eflates  tail,  pxcept  there  appeais 
a  plain  meaning  in  the  a£^  that  I  ihould  not  do  it.     A    grantee  of 
the  next  avoidiuice  is  to  lofe  it  in  fuch  cafes  as  before,  particu- 
larly where  the  living  becomes  void  by  ccflxon;    but  yet  fuch  a 
grantee,  if  he  claim  under  one  who  had  a  power  to  make  fuch  a 
grant,  hath  as  good  a  title  to  it  by  the  common  law,  as  the  bijbsp 
of  London  here  hath  by  the  ftatute  law,  for  both  are  but  the  law  of 
the   land,    the   one   as  well   as  the  other ;  and  fo  I  fee  ho  rea- 
fon of  difference,  why  the  rule  of  law  about  the  king's  preroga- 
tive ihould  not  operate  as  flrongly  upon  this  latter  title,  as  it  does 
upon  the  other.     My  lord,  I  know  not  what  to  fay  further  ia 
this  matter :  truly  it  feems  to  me  to  be  very'  clear  of  itfelf ;  it  is  one 
of  thofe  notifftmums  where  I  mufl  confefs  myfelf  at  a  lofs  to  find 
*»▼»!,  39.  notiora  to  prove  it  by.     When  an  aft  gives  any  thing  generally^  it 

Hardres,  6i.  givcs  it  fubjeft  to  the  rule  and  government  of  the  laws  and  cuf- 
4  Bac  Abr.647.  toms  •  of  the  realm.  This  is  fo  evident  a  truth  that  I  could  argue 
*  [  456  ]  /^^^  *t  if  there  were  occafion ;  but  I  know  not  how  to  aimie  ti 
it.  If  I  ihould  dwell  all  day  upon  it,  I  could  only  twift  it  and  turn 
it,  and  (hew  your  lordfbip  a  plain  thing,  and  in  different  lights. 
And  truly  the  contrary  aflbrtion,  that  the  words  of  this  aft  c^  par- 
liament have  exemptcdf  this  advowfon  from  the  ordinary  rules  of 
law,  feems  to  me  (I  beg  ypur  lordlhip's  pardon  if  I  nuilfke}  to  be 

no 
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Tio  better  than  a  mere  cavil,  a  playing  with  the  letter  of  the  law;         Xino 

a    fticking  in  the  bark,  as  my  Lord   Coke  calls  it,  a  fort  of     BtsiTofof 

learned  trifling,  which,  were  I  never  fo  zealous  for  my  client,  I  *    Xo*N»of. 

Ihould  efteem,  as  I  hope  your  lordfhip  will,  unworthy  the  grave 

attention  of  a  court  of  juftice.     My  lord,  I  (hall  trouble  you  no 

farther,  but  only  to  recapitulate  the  method  I  have  gone  in,  and  fo 

conclude*     I  hope  it  appears  clear  to  your  lordfhip.    First,  That 

the  king  has  this  fettled  prerogative;  that  he,  and  not  the  patron,  i* 

to  prefent  upon  avoidances  by  ceflion. — Secondly,  That  this  is 

not  hurt  by  this  dilpenfation  in  the  retinere^  but  that  thefe  livings  did 

avoid  .by  ceffion  only  on  the  firft  of  July, — ^Thirdly,  That  there  is 

no  difference  in  law,  or  reafon,  between  an  avoidance  happening 

by  cei&on,  immediately  upon  the  confecration,  and  where.it  is  by 

ceiSon  fufpended  for  a  time,  efpecially  by  fuch  a  fort  of  difpenfation 

as  this  is,  for  fix  months  and  a  few  days.— And,  lastly.  That  this 

aft  of  parliament  fet  forth  in  one  of  th*  declarations,  makes  no  di- 

verfity  at  all  in  law,  between  the  one  cafe  and  the  other.     And 

therefore  I  pray  your  lordfhip's  judgment  for  their  majefties,  and 

writs  to  the  archbiihop,  to  admit  their  clerks,  quia  efifiopus  eft 

fars. 

Mr.  Serjeakt  Levins,  May  it  pleafe  your  lordfhip,  I  am  of 
counfel  on  the  other  fide ;  and  I  (hall  argue  both  the  cafes  together,  as 
this  gentleman  has  done ;  becaufe,  as  to  the  main  point,  they  are 
alike  j  though  1  think  they  do  likewife  differ  in  fevcral  points,  which 
are  not  fo  little  material  as  he  is  pleafed  to  make  them ;  as  I  hope 
to  prove  to  your  lordfhip  by  and  by.  My  lord,  the  record  that 
has  been  opened  I  will  take  as  a  cafe,  and  not  trouble  you  by 
opening  it  any  more.  The  parfonage  of  St.  Martinis  is  in  the  gift 
of  the  bijhop  of  Lcijtdon^  who  collates  Dr.  Lamplugb ;  the  king 
makes  Dr.  ♦  Lamplugb  a  biftiop,  and  then  prefents  Dr.  Lloyd^  and  ♦  r  j  5*  ] 
afterwards  makes  him  a  bifhop;  and  then  prefents  lir.  Tennifoni 
then  Dr.  Tennifon  is  eledled  bifhop,  and  there  is  a  difpenfation  given 
him,  confirmed  by  the  king,  to  retain  this  church  for  above  fix 
months  ;  and  then  he  is  confecrated.  Now,  whether  after  all  this, 
the  king  (hall  prefent  a  new  parfon  to  the  living,  is  the  queftion  ? 
Indeed,  as  to  the  other  cafe  of  the  church  of  St.  James  it  does  not 
fell  out  to  be  the  fame  cafe  appearing  upon  the  record,  or  that  the 
king  has  had  fo  many  turns  in  prefentation,  becaufe  it  was  made  a 
parifh  by  aft  of  parliament,  fince  the  prefentation  of  Dr.  Tennifon  ; 
and  fo  there  hath  been  no  turn  to  prefent  till  now.  But  as  to 
St.  Martin^Sj  there  have  been  a  great  many  prefentations  by  the 
king,  one  after  another  j  and  I  know  not  when  they  will  be  at  an 
end  after  this  rate :  he  has  had  thrte  turns  already,  and  hqw  many 
more  he  may  claim  by  the  fame  title  I  cannot  tejl. 

But,  MY  LORD,  that  which  I  have  humbly  to  oiler  to  your 
lordfhip's  confideration  is  this,  that  there  arife  three  points  upon  the 
C^k  oiDr.  Lancaftery  as  to  the  living  of  St.  Martin's. 

G  g  3  First, 
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^^^*  F1RST9  Whether  die  kinz  have  fuch  a  prerogative  as    is  here 

BitR^r  or     contendod  for  t     And  I  take  leave  to  differ  from  the  couniH  on  the 

l«otf »oH.      other  fide  in  that  point  •»  that  by  law  the  king  has  no  fiidi  undoubcipd 

right,  in  cafe  of  an  avoidance  of  a  livii^  of  which  a  iub}e£b  is 

patron,  by  the  incumbent's  being  made  a  bifhop,  to  prefent  a  par* 

fon  to  the  living. 

Secokdly,  Whether  the  king  hath  fuch  a  prerogative  as  this 
toties  quoties  i  that  as  often  as  he  makes  a  parfoa  a  l>t£hop> 
though  he  were  prefented  by  himfelf,  by  fuch  a  prerogative  before, 
yet  he  {hall  prefent  again. 

And  THE  THIRD  is,  that  which  has  been  touched  up<»i  by  the 
other  fide,  whether  or  no  this  difpeniation  and  confinxiadon  (ad- 
mitting the  king  had  fuch  a  right  to  prefent  upon  this  avoidance, 
for  this  time)  this  comnundam  retinere  for  above  fix  months,  hath 
not  latisfied  the  king's  turn. 

Thefe  points  arife  upon  this  firft  cafe ;  and  as  to  the  other^  there 
is  only  one  to  be  added  *,  whether,  in  the  cafe  of  St.  James's^  this  zSt 
has  not  made  fuch  a  difference,  as  that  the  prerogative  is  thereby 
excluded. 

My  lord,  as  to  the  first  point,  I  humbfy  crave  your  lord- 
fliip's  leave  to  look  a  little  into  it ;  though  I  know  there  have  been 
fome  late  cafes  that  feem  to  admit  this  prerogative  in  the  king,  j-et 
Q  T  ^  ^^^^  ^  ^'^  ^  aflert,  that  the  old  books  are  aU  againft  it  j  for 
I  45*  J  I  take  it  for  clc^r  ancient  law  that,  where  the  incumbent  •  is  made 
a  bi(hop,  all  his  livings  become  void  $  and  as  for  the  king's  prero- 
gative it  Is  all  part  of  the  common  law,  (which  is  law  time  cmt  of 
mind)  and  if  there  had  been  any  fuch  prerogative,  it  would  have 
been  known ;  but  in  all  our  old  law  we  are  certain  it  can  find  no 
foundation.  Bur,  my  lord,  to  come  clofe  to  this  firft  point,  that 
the  king  hath  no  fuch  prerogative,  upon  his  making  the  incumbent 
a  biihop,  to  pre&nt  to  a  church  that  is  another's  patronage,  I  would 
jfirft  mention  what  I  find  in  that  cafe,  which  has  been  cited  on  the 
other  fide.  In  WooMiy* s  cafe^  Cro.Jac.  691.  Hutton  Jufiicr  docs 
exprefsly  deny  that  the  king  has  any  fuch  prerogative,  or  any  title 
to  prefent,  except  where  he  nimfelf  is  patron,  and  that  there  was  no 
.  fuch  prefentmcnt  till  of  late  days,  nor  any  book  of  law  to  warrant 

■  V  it,  except  the  cafe  which  is  in  Bro.  Abr.  "  Pref  at  Engllfe^^  61. 

\  but  the   report  of  fVoodle/s  cafe^  Cro.  Jac.   691.    does  kem  to 

admit  th.at  Winch  Juftice  was  of  opinion  for  the  prerogative,  and 
only  HuTTON  Jujitce  ^zxtA  it;  for  he  makes  Winch  fiiy,  that 
the  king  has  an  abfolute  title  by  his  prerogative,  as  well  in  the 
cafe  of  a  common  perfon's  patronage  as  of  his  own  \  but  if  you 
look  into  fVincVs  Atportf^  where  the  fiune  cafe  is  reported,  yU.  96 
and  97.  you  will  there  fee  that  they  are  both  of  another  opinion, 
that  there  was  no  fuch  ancient  prerogative ;  and  there  it  (houU 
feem  that  WiKCH  did  ridicule  the  opinion  of  Brooke^  that  it  was 
the  faying  of  the  HJbop  cf  Efyy  who  was  then  chancellor,  diat  be  might 
have  right  to  prefent  to  it  by  his  placei  if  the  king  had  fitch  a 
*  prcrpgativc. 
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^^rogative;  and  indeed,  Bnoi  himfelf  has  made  a  remark  upon  ^'"^ 
it  as  if  it  were  a  thing  never  heard  of  before ;  for  at  the  end  of  it  he  Bhwop  or 
puts  ^^  quodnofa"  My  tORO,  I  do  agree  that  the  kijng  has  many  London. 
times  preiented  parlbns,  in  ancient  times,  to  livings  of  the  fubje^ 
patronage ;  but  I  deny  thejr  wrejure  prtrogativa ;  but  upon  other 
grounds ;  and  particularly  it  was  fo,  40  Edw.  3,  40.  There  the 
Idng  prefented  a  prebend,  upon  making  the  prebendary  bifliop :  but 
how  came  that  i  the  book  tells  you,  becaufe  the  temporalities  of 
the  biihop  (who  was  patron  of  that  prebend)  were  in  the  king's 
hands,  and  then  he  prefented  as  patron  fo  long  as  the  temporalities 
were  in  his  hands ;  and  fo  is  the  year  book  of  41  Edw.  3,  pi.  5. 
A  cafe  was  cited  on  che  other  fide,  out  oftbe  Abridgementy  but  you 
-will  find  it  at  large  in  that  book ;  it  was  a  prefentation  of  the  king's 
te  a  prebend,  becaufe  the  king  had  the  temporalities  in  his  hand, 
and  there  it  is  a  prefentation  as  patron,  for  fo  long  as  they  fo  con- 
tinued in  his  hands.  So  *  likewife  is  44  Edw.  3.  24.  6«  The  king  *  [  45^  ] 
does  there  prefent  to  a  living  where  die  parfon  was  made  a  biihop ; 
but  why  was  it  ?  not  becaufe  of  this  prerogative ;  there  is  no 
Aich  thmg  mentioned;  but  the  patron  was  the  king's  tenant  in 
^apite^  and  the  heir  was  in  ward  to  the  king,  and  fo  he  had  jus  pa^ 
tronatus  in  him.  TJien  there  is  Fit%.  Abr.  tit,  **  ^are  impedit^** 
pL  35.  the  king  claimed  title  to  prefent  to  the  provoftry  of  ff^ellsy  , 

in  the  gift  of  the  bifhop,  void  upon  the  provoft's  being  made 
dean,  becaofe  the  temporalities  of  the  bifhoprick  were  in  the  king's 
hands  at  that  time.  And  the  cafe  that  is  cited  on  the  other  fide 
is,  in  my  opinion,  as  ftrong  a  cafe  againft  this  prerogative  as  can  be, 
thit  is  II  Hen,  4.  folio  37.  59.  and  76,  the  ancienteft  ca&^of  « 
commendam  in  our  law,  or  that  is  any  where  extant  in  our  books ; 
and  the  cafe  in  (hort  is  thus  :  the  king  brings  a  quart  impedity  and 
makes  his  title  by  the  creation  of  the  incumbent  to  be  a  bifiiop  ; 
there  was  fome  debate  upon  the  declaration ;  but  the  defendant  pleads 
that  the  king  granted  the  temporalities  to  the  now  bifliop,  before 
the  living  became  void;  then  the  king  waives  thac declaration, 
and  makes  a  new  one;  and  declares  upon  the  ftatute of  provifions, 
becaufe  the  pope  had  ufurped  a  power  which  that  ftatute  denied  him, 
and  fo  it  would  go  to  the  king;  there  is  no  judgment  at  all  given 
in  that  cale,  upon  the  firft  point ;  but  it  {hould  feem  that  the  king's 
counfel  in  that  cafe  were  of  opinion  againft  this  prerogative,  becaufe 
they  did  not  ftand  to  that  title,  but  mended  their  declaration  and  be- 
took themfelves  to  another  title.  Now  that  was  a  point  diredtiy  to 
have  been  judged  upon,  if  they  had  thought  fit  to  have  abidea  by 
it ;  for  the  plea  of  the  defendants  was  no  anfwer  at  all  to  the  tide 
tl^t  the  king  made ;  becaufe  if  the  law  be,  as  they  (ay  it  is  now 
taken  to  be,  the  temporalities  being  in  his  hand  or  out  of  his  hand 
would  not  sdter  the  cafe.  And  this  I  fay  is  a  great  authority,  that, 
in  (b  ancient  a  time  as  that,  the  king  was  fatisfied  he  had  no  fuch 
prerogative,  becaufe  he  waives  that  title  and  goes  to  another.  Mr 
I^ORD,  there  is  a  cafe  in  the  fourth  In/lituti  356  and  357,  taken  out 
of  the  record  of  24  Edw.  3.  the  king  makes  the  archdeacon  of 
Comwalin  the  gift  cf  the  bifhop  of  Exeter^  an  archbifliop  in  Ireland^ 
ffxd  the  king  prefents  \9  tb^  archdeaconry;  but  the  pbfervation 

Cg4  made 
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Kf!CG    '     made  upon  the  record  by  my  lord  Core,  is  this,  that  it  was  not 
'^^  by  his  prerogative,  but  becaufe  the  temporalities  of  the  bifhop  of 

LomdcmV.  Exeter  were  then  in  his  hands.  I  •  do  agree,  my  lord,  that 
•  r  a6o  1  there  are  fomc  late  cafes  that  have  been  cited,  which  do  go  that 
I-  ^  "^  way  that  the  king  has  fuch  a  prerogative ;  and  th«  firft  dial  is  to 
be  found  in  print,  is  that  cafe  if  Wright^  in  Eaftcr  Term,  37  ESx. 
Moorty  pL  522.  there  indeed  this  was  the  point  dire^y  in  judg- 
ment before  the  court,  and  there  is  judgment  for  dse  prerogative, 
though  it  was  oppofed  by  die  other  fide  (for  this  title  was  demurred 
unto)  but  with  very  littie  arguments  as  (hould  feem  by  die  report 
of  that  cafe  in  that  book,  for  there  were  only  feven  or  eight  prece- 
dents of  fuch  prefcntations  fhewn ;  and  without  more  ado,  tiie  court 
gave  this  anfwer.  That  it  was  the  fctded  prerogative  of  the  crown 
to  prefent,  when  void  by  ceffion,  and  not  the  patron,  and  they  would 
not  alter  the  ancient  prerogative:  there,  I  confefs,  is  judgment 
for  the  king,  but  I  fay  without  much  argument.  Then  there  is 
the  cafe  that  has  been  fo  often  mentioned  of  £^^1  v.  the  Bifhop  sf 
Oxford^  Faugh.  iSj  and  there  indeed  it  goes  fo  &r,  as  to  take  it 
for  fettled  law,  as  to  this  firft  point,  that  upon  avoidance  by  ceffion 
the  king,  and  not  the  patron,  (hall  prefent ;   but,  as  to  the  odier 

Joint,  that  he  (hall  not  prefent  a  fecond  time,  and  fo  toties  qusiia^ 
do  not  know  that  there  has  been  any  authority  cited,  or  is  to  be 
found.  My  lord,  I  confefs  the(e  two  authorities  are  in  point 
againft  me  upon  this  firft  mattery  but  I  beg  your  lord(h!p 
will  pleafe  to  confider  the  times  when  thefe  two  ca(es  were  adjudg- 
ed, and  the  diihince  of  time  between  them  \  the  firft  is  37  of  Eliz. 
the  other  is  26  Car.  2.  But  now,  MY  xord,  I  defire  to  offer  what 
aiithoiities  I  have  to  the  contrary;  I  take  it,  thofe  old  ca(eN, diat  I 
mentioned  before,  (hew,  that  the  king's  title  was  upon  account  of 
,  the  temporalities  being  in  his  hand,  or  by  the  ftatute  of  provifors, 
and  then  there  being  a  judgment,  one  for  the  king  upon  the  incum- 
bent's being  made  a  bi(hop,  without  confidering  what  other  realbn 
may  be  given  for  it,  a  little  ftrain  might  be  made  to  extend  it  from 
the  othci  cafe,  and  take  that  of  prerogative  to  be  a  good  title  to  the 
king  too.  But,  my  lord,  by  whatl  (hall  now  come  to  (hew  you 
out  of  our  old  books,  and  other  authorities,  I  take  it  I  (hall  make  it 
clearly  appear,  that  the  king  has  no  fuch  prerogative  to  prefent 
,     .  to  a  living  in  the  patronage  of  a  fubjed  that  is  void  upon  his  making 

*  [  461  ]  ^^^  incumbent  a  bifhop.  And  •  1  begin  with  Do£for  ^  Student^  c. 
31.  where  he  is  treating  of  lapfes,and  (hews  how  the  fix  months  are 
to  be  accounted,  and  there  he  fpeaks  of  the  patron  being  to  prefent, 
(but  no  mention  at  all  of  the  king)  within  fix  months  after  the 
avoidance  by  creation,  ceflion,  or.  death ;  fo  that  then  there  was 
s  no  fuch  thing  thought  of  as  this  prerogative.  My  next  authority  is 
Dyer  228.  B.  Lord  Sidney's  cafey  there  this  matter  was  before  the 
court,  though  not  judicially  ^  for  there  was  iiTue  upon  .another  point 
which  was  to  be  triedf  whether  the  living  w?s  void  by  refignatioa 
or  deprivation?  but  there  the  defendant's  tide  was  under  the 
prefentation  of  the  queen,  **  who,"  fays  the  book,  «  fiippoled  (he 
**  was  entitled  bv  prerogative  to  prefent  upon  her  making  ^c  foniier 
^*  incumbjlit  a  biihop,  and  the  benefice  was  void  by  ceffim^^but 

my 
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my  LrORD  Chief  Justice  Dyer  has  thefe  words  very  remarkable. 
*'  ^ir/  mji  Uy  comejeo  entende^  qmd alu f<KU  meifentiibant.^   There 
you  have  die  opinions  of  the  whole  court  of  Common  Pleas,  and 
this  is  before  the  c^fe  of  fFright  v.  Moore*    But  now,  my  lord, 
I  come  to  cite    a   cafe  that  was  four  years   after   die  cafe  in 
Aioort^  and  that  bin  the  41  of  EU%%  it  is  reported  in  Ott;^ii  144. 
"Fhere  this  point  came  in  queftion  diredly,  whether  the  king  had 
flich  a  prerogative  to  prefent  where  the  parfon  was  made  a  bilhop, 
3fea  or  no ;  and  there  it  is  faid  there  were  eight  or  nine  prece- 
dents in  the  time  of  Henry  the  eighth,  that  the  king  ufed  to  prefent 
in  fuch  a  cafe,  but  all  of  them  were  between  fpiritual  peribns,  and 
the  court  faid  th^ey  would  t^e  no  regard  of  thofe  precedents,  for 
they  were  late  things ;  and' truly  though  the  pope  ufed  before  that 
time  to  prefent  in  fuch  cafe,  yet  the  pope  had  ufed  to  do  ftrange 
things  by  ufurpation  upon  the  clergy  who  were  the  pope's  fervants^ 
as  indeed  he  begaa^all  his  ufurpations  upon  the  laity  by  iirft  ufurp- 
ing  upon  the  clergy,  who  by  degrees  brought  the  laity  under  them 
too*     So  that,  MY  LORD,  your  lordfhip  fees   how  the  very  pre- 
tence of  this  began,  by  the  ufurpadon  of  the  pope  upon  his  clergy 
in  fuch  cafes ;  he  having  all  ecclefiaftical  perfons  under  his  girdle, 
they  were  his  fervants,  aixl  he  could  deprive,  them,  or  do  wbit  he 
x^vould  with  them ;  and  therefore  he  made  ufe  of  them  to  hook  in 
his  jurifdi£tion  too  over  the  laity.    And  the  clergy  have  all  along, 
before  the  reformation,  done  great  things  for  exalting  his  fpiri- 
tual power,  and  as  long  as  they  were  under  the  pope's  *  girdle, 
whadbever  he  would  have  was  a  law  to  them,  which  made  the 
Lord  Hobart  146.    entide    the    pope    Demon  Aferidianus;  and 
Walmsley  in  the  report  of  Owen^  cites  a  precedent  which 
he  iays  he  had  feen  to  be  adjudged  in  the  time  of  Edward  ^c 
Second,  that  the  king  had  no  fuch  prerogative*    But,  my  lord, 

1  will  now  prefume  to  fhew  you  the  book  in  print,  that  he  thers 
^ys  he  had  feen ;  it  went  up  and  down  in  copies  by  manufcript 
long  before,  but  now  it  is  printed  by  my  brother  Mayna&d,  and 
it  is.  5  Edw.  2.  48  i  and  the  cafe  is  this :  Hugh  de  Courtney 
brings  his  quare  impedit  againft  Thomas  de  Hutwat  for  the  church 
of  Bingham^  and  fets  forth,  that  Ifabel  de  Force-^  counted  of  Aumerle^ 
prefented  fuch  a  one  upon  the  living  becoming  void  by  ceffion, 
to  witj  by  the  incumbent's  being  made  a  bifhop  >  but  never  a  word 
of  the  king's  title  in  ail  the  cafe,  or  any  fuch  prerogative,  as  is 
now  contended  for*  Stamfordj  in  his  book  of  the  prerogative, 
t:ap.  8.  is  treating  concerning  the  king's  prerogative  about  eccleii* 
aftical  livings,  but  there  he  takes  no  notice  of  any  fuch  prerogative 
as  this,  either  in  the  ftatute,  or  his  treatife  about  it*  Therefore  I 
conceive  I  may  well  argue,  that  there  was  none  fuch ;  and  that 
the  other  old  cafes  which  I  mentioned*  before  in  the  time  olEdwitrd 
the  third,  were  of  prefentations  upon  other  grounds,  which  come  at 
laft  to  be  extended  in  thefe  latter  judgments  as  far  as  to  this  cafe, 
but  without  any  good  foundation*  And  that  may  be  reafonably  in- 
ferred, at  leaft  doubted  of,  becaufe  no  ancient  book  of  law  ^ives 
us  any  hint  of  any  fuch  prerogative*    And  that,  my  lord,  is  all 

2  ihall  trouble  your  lordibip  with  upon  diat  point,  denying  that  the 

king 
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Km*  IJUI2  hag  really  any  fuch  prerogative  to  prefent  to  a  church  that  it 
Bitiio'p  09  i'^  ^^  patronage  of  another  maUf  when  it  is  void  by  rdJicgH  as 
jLowDoir.      by  the  incumbent's  being  made  a  bifhop^  or  the  like. 

But,  MY  LORD,  the  fecond  point  carries  this  prerogative  a  great 
deal  further :  the  kini^  firft  makes  the  paribn  prefentra  bj  the  pa- 
tron, a  bifhop  I  and  dien  by  this  pretended  prerogative,  prefbnts  to 
the  church  fo  void  by  ceffion :  then  he  makes  his  own  pidentee  a 
bifliop ;  and  upon  that  prdents  another ;  and  then  makes  that  fe- 
cond prdentee  a  bifhop,  and  now  would  prefent  again :  and  I  can* 
not  tell  where  it  will  endY  if  he  have  fuch  a  prerogative  of  prefent- 
ing  Mies  quctiiSj  though  be  have  done  it  never  fo  often:  if  be  may 
^  cany  it  on  thus,  the  patron  will  always  be  a  great  way  off  from 
L  4^3  J  prefenting  to  his  living.  It  *  is  true,  my  lord,  in  £uPs  cafi  the 
king  did  not  only  eive  a  ewttnundam  to  Paulj  when  he  was  made 
bifhop  to  hold  the  living,  but,  when  Paul  died,  he  gave  another 
€9mmemdam  to  the  new  bifhop ;  the  firft  cvmmtniam  was  indeed 
good,  but  there  is  not  one  word  in  that  book,  of  juftification  of 
this  point  of  prefenting  by ,  prerogative,  UUes  quoiiis^  upon  a  aw- 
menJam  retinen.  I  agree  the  parton  is  in  upon  the  firft  prefenta- 
tion  in  the  fame  eftate  j  and  fo  it  is  pofitively  refolved  by  my  Lorb 
Chief  Justice  Vau'ghan  ;  but  tfaat  the  fecond  bifhop  fbould  have 
it^  there  is  not  the  leaft  word  fpoken  in  juftification  of  it ;  mj^  it  is 
adjudged  exprefsly  againft  the  lecond  bifhop :  fe  that  cafe  cannot 
be  made  ufe  of  for  me  kine's  prerogative  as  to  this  point.  My 
LORD,  if  the  law  fbould  resOly  be  in  this  manner^  ^t  as  <rften  as 
ever  ^e  king  makes  a  parfon  a  bifhop  he  (hall  prefent  to  the  living, 
then  the  patron  of  a  great  living  fhall  never  have  his  patronage^ 
but  by  mere  accident;  for  there  are  not  many  great  livings  in 
England^  fuch  as  are  fit  to  be  given  to  men  of  great  learning  and 
parts,  out  of  whom,  when  a  bifhoprick  falls,  an  dedioo  flMxud  be 
made.  And  thus  the  king  would  have  opportunity  to  get  all  thcfe 
prefentations,  and  keep  them  ftill  on ;  becaufe  wlien  a  bilhopnck 
fells,  he  would  prefent  fuch  an  one,  and  when  another  falls  he 
would  prefent  another ;  and  fo  the  patron  would  never  come  at  his 
living :  here  have  been  two  already,  befides  this  ammendam  to  /)r. 
Tennifon^  which  we  fey  is  a  third ;  and  to  what  number  it  will  cd- 
creafe  unlefs  the  law  put  a  flop  to  it,  cannot  eafilybe  forefeeni  and 
this  point  is  applicable  only  to  the  firft  cafes,  and  not  to  the  other 
where  this  has  never  happened  till  now. 

But  dien  the  next  point  which  concerns  both  the  cafes  is,  if 
the  king  have  fuch  a  prerogative,  whether  he  be  not  fetisfied  untfa 
his  turn  by  this  conmendam  for  above  fix  months,  that  ia»  having 
gone  fo  far  as  the  firft  of  July,  when  the  fix  months  ended  the 
25th  of  June.  We  fey  itistobe  fuppofed,that  the  king  intended  to 
have  his  prefentee  to  hold  it  no  longer,  but  that  he  ^radd  leave  it 
to  the  patron  to  prefent  afterwards.  My  lord,  thefe  emimumiam 
have  never  been  of  very  good  reputation,  and  in  the  canonifb  tfae^t 
may  b«  found  many  hand  words  againft  them :  in  Divis^s  Rip&rtSy 
76.  a.  he  feyS|  they  call  it  ^  itiminda  fuafi  c$mid$nda  pda  ndejug 
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^  fua  iraditur  in  commenda  quaji  conuditur  it  devoratur  ;**  and  in-        Kxko 
deed  the  c^mnundams  were  many  times  ad  menfam  of  the  bilhop.      B^sj^or  or 
My  *  Lord  Hobart  cites  the  council  of  Lyons  as  the  laft  couqcil      London* 
that  ^ve  leave  to  commindams  \  and  that  council  decrees,  ti^t  a    «  r  a  gj  1 
^omnundam  (hould  not  exceed  fix  months ;  and  that  confenfus  patroni 
et  omnium  qui  ladi  fojfunt  (hould  be  had;  and  out  of  the  conftitu- 
Cions  of  Othobon  here  in  England  in  the  year  1248,  a  canon  de  com^^ 
mendis  iccUfiarum^  which,  upon  the  mifchief  of  ihem,  revokes  all 
comnundamS'i  f^ifijx  evidenti  utilitaU  unius  tantufri  iccUJia  conumnda^ 
iiofaBa  ftu     ibefe  conrnundams  my  Lord  IIobart  reckons  up 
to  be  three  i  the  firft  is  commenda  Jjemeftris^  and  that  fays  he  does 
grow  out  of  a  natural  equity ;  that  in  the  time  of  the  patron's  re* 
^ite  givc^p  him  to  prefent  in,  the  church  fliould  be  fupplied  with  a 
provilional  paftor  before  a  lapfe  happened.    The  next  is  perpetua  or 
for  life :  and  the  third  is  limitata»    Now  this  comnunda  in  our  cafe 
is  neither  for  fix  months,  9r  for  life,  therefore  by  confequence  it 
muft  be  of  the  third  fort,  a  limited  commenday  for  it  is  more  than  for 
iix  months,  which  was  only  to  fupply  till  a  lapfe  or  prefentation,  and 
it  is  not  for  lifqC    In  fhort  it  was  fuch  an  one  as  th£  pope  ufed  to 
make  expUnitudine  potejiatis  fua\  and  therefore  when  the  kikg 
has  done  that  which  the  pope  did  ex  plenitudim  potejiatis^  it  muft 
be  reckoned  an  execution  of  his  prerogative.    It  cannot  be  in  pur- 
fuance  of  the  canon'  v^ich  limits  it  to  fix  months,  and  no  more; 
if  he  do  it  out  of  his  royal  prerogative  and  fulnefs  of  power,  then 
this  muft  be  an  anfwerine  of  his  prerogative  as  to  this  turn.     This 
difpenfiition  is  the  22d  oxDicnnhery  and  it  is  to  hold  till  the  I  ft  of 
July^  and  fo  it  might  have  been  as  well  for  fixteen  months,  or  fix- 
teen  years:  and  then  I  take  it,  when  the  king  had  made  fuch  a  com^ 
smndamj  it  had  been  an  execution  of  his  prerogative  without  all 
difpute,  and  he  has  done  all  that  he  can  do  to  prefent  in  his  turn  ; 
for  if  it  (hould  fall  out  that  the  king  (hould  give  a  diipenfation  for 
longer  than  fix  months,  and  afterwards  have  the  prefentation  for 
life  too,  that  would  be  a  ftrange  prerogative  i  it  might  firft  'go  for 
twenty  or  thirty  years,  and  afterwards  he  prefent  for  life  at  laft ; 
which  would  run  into  the  (ame  mifchief  as  the  other  point  of  ioties 
quoties ;  and  that  would  be,  I  think,  very  hard  to  maintain.     Mr 
LORD,Iconfefs  there  have  been  variety  of  opinions  in  the  books 
about  the  conftru£lion  of  fuch  difpenfations  as  have  been  made  for 
longer  than  fix  months*    In  Cro.  Jac.  691.  WooUey^s  cafe^  they  fay, 
if  a  comnundam  be  for  a  time  limited,  yet  the  commendatory  (ball  be 
parfonfor  life,  and  retain  itfo;  for  the  king  can  no  more  limit  the 
time,  than  another  perfon  can  confirm  another  man's  eftatc  for  a  time 
only,  or  an  executor's  ^  affent,  to  a  legacy  for  a  time,  or  a  tenant    *  [  4^52 
attorn  for  a  time.    But,  my  lord,  others  are  of  another  opinionf 
that  the  party  (hall  have  the  livine  but  for  fo  long  time  only  as  the 
difpeniation  limits,  as  my  lord  riobart  156.  whofitys  a  c^/ff/nm^/Si 
retineri  may  be  for  years,  and  for  a  lefTer  time  than  for  life;  and 
(his  opinion  ^feems  much  more  reafonable  than  the  other,  that  he 
(hould  hold  for  life,  contrary  to  the  import  of  the  very  comnundam  : 
and  truly  my  reafons  for  it  are  thefe,—- First,  If  the  king  had  not 
given  tnis  cmmndam^  the  church  had  bccfi  abfolutdy  Toid  upon 
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King  the  confecration  of  the  incumbent;  nothing  hinders  this  avoidance 
BiiHop  OF  ^^^  *'^  difpenfetion,  and  that  very  difpen&tion  does  not  fey,  dot 
LoKooN.  it  (hall  be  held  any  longer  than  the  firft  of  5^«i^.— Secondly,  That 
whilch  is  alledged  would  be  as  good  a  readbn  for  holding  the  bene- 
fice after  a  eoomundam  for  fix  months ;  but  that  was  never  pretended 
to  be  infifted  upon  as  good,  to  give  a  title  for  life.  And  diis  is  not 
like  the  cafes  that  were  put  of  confirmation,  ailent  to  a  legacy,  or 
attornement ;  for  there  is  a  prior  grant  of  another  man,  which  it 
good,  but  not  fo  firm,  till  the  perfon  the  law  puts  dut  upon,  does 
afTent  to  it ;  s^d  when  once  he  hath  afTented,  it  is  good  for  the 
whole  eftate  granted,  and  cannot  be  diviiledj  but  now  here  is  a 
parfon  in  that  (hould  be  out  if  it  were  not  for  the  difpenfatioo, 
which  is  the  only  tide  he  hath,  and  therefore  may  be  limited ;  and 
if  it  ibould  be  otherwife  great  mifchief  would  follow.  But,  mt 
X.0RD,  this  I  fay  ;  if  it  be  only  for  a  limited  dme,  I  do  agree  that  he 
is  parfon  for  tnat  time,  to  ail  intents  and  purpofes ;  but  it  beii^ 
beyond  fix  months,  it  is  by  virtue  of  the  king's  prerogative,  and  if 
ib,  that  will  anfwer  his  turn,  and  if  it  did  anfwe.r  the  king's  turn, 
then  the  benefice  became  void  again,  the  firft  ofjufyy  after  die 
king's  turn  ferved ;  and  we  have  well  prefcnted*;  our  clerk  is  in  po^ 
feflion  of  the  living,  and  the  king  has  no  tide.  And  (b  much  for 
that  cafe  of  St.  Martinis. 

As  to  the  other  cafe,  my  lord,  of  St.  James^Sy  I  fhall  only 
trouble  your  lordfhip  with  a  very  few  words.  The  paribnage  of 
St.  Jamei^s  is  a  new  created  living,  by  aft  of  parliament,  that 
bounds  and  buts  the  parifh,  and  enadls  who  ihall  prefent  after  the 
avoidance  by  death,  or  otherwife,  of  Dr.  Tennsfm  to  wit,  tbt 
hijhop  of  London  for  the  firft  turn,  and  the  Lordjernvfn  for  th^  next} 
*  [  466  ]  2SiA  then  the  btjhop  ♦  of  London  twice,  and  the  Lord  Jirmyn  once^ 
and  fo  for  ever.  Now  as  to  this,  with  fubmifiion,  my  lord,  I  fiy^ 
that  by  this  making  of  Dr.  Tennifon  bifbop,  the  living  is  roid  of 
him,  and  the  bijhop  of  London  ought  to  have  the  next  turn,  and 
fhall  not  lofe  it  by  the  king's  prerogative,  if  there  be  fuch  an  one; 
for  this  aft  of  parliament  having  particularly  and  exprefiily  liniitcd, 
that  the  bilhop  fhall  have  the  firft  turn  after  the  voidance,  without 
faving  the  king's  prerogative,  has  excluded  that  prerogative  of  the 
king's  for  this  turn ;  for  it  creates  a  particular  way  and  method  of 
the  prefentation,  et  defignaiio  unius  eji  exclujio  alttrius.  And,  mt 
LORD,  though  this  aft  of  parliament  do  not  name  the  king,  yet  I 
conceive  It  is  the  ftronger  for  that,  there  being  more  need  to  havt 
faved  this  prerogative  5  becaufc  new  afts  of  parliament  made  for 
the  benefit  of  the  church  do  bind  the  king's  prerogative  unlcfs  it 
be  faved ;  as  is  held  in  the  cafe  of  the  king's  ecclefiaftical  lavs, 
5  Co.  24.  and  Magdal.  College  cafe^  1 1  Ci.  67. 

And  another  thing  is  this;  this  is  a  new  affirmative  law;  and 
though  they  do  not  always  imply  a  negative  for  the  abrosation  of 
old  laws,  yet  they  do  in  fome  cafes;  and  thefe  are  two  elpeciallf : 
First,  If  the  two  laws  be  inconfiftent  as  to  perfons  and  things, 
which  I  think  is  our  cafe,  for  the  ftatute  fays  the  bifl>9p  $f  LviSn 
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fhall  have  the  next  turn  after  the  avoidance,  then  the  king  cannot  have        Kim « 

it  by  his  prerogative ;  and  it  is  as  much  as  if  the  ftatute  had  £iid,  he     bmhoV  or 

fhould  not,  becaufe  they  both  cannot  do  it.     A  second  case  is,      Lon bow* 

v^ere  the  new  law  is  fvr  creating  fomething  that  was  not  before,  there 

an  affirmative  law  implies  a  negadve,  as  in  Hobart  298.  the  cafe  of 

Sieak  V,  Draie^  and  fo  the  ftatute  that  appoints  writs  of  error  upon 

judgments  in  the  exchequer  to  be  before  the  chancellor,  &c«  no 

other  can  intermeddle  with  them,   becaufe  it  is  a  new  law  that 

creates  a  new  judicature.    And,  my  lord,  I  reft  upon  this  matter, 

in  this  cafe ;  here  is  a  new  church  made  that  was  not  a  pariih 

before,  but  created  by  this  very  a£l ;  the  prefentation  is  dire£ted 

in  particular  and  exprefs  affirmative  words ;  there  is  no  refervation 

of  the  king's  prerogative ;  therefore  that  is  bound,  if  he  had  any, 

though  we  do  not  agree  he  has  any :  and  fo  we  pray  your  judgment 

for  the  defendants. 

»  The  Lord  Chief  Justice.  I  fuppofe  you  intend  to  fpeak  to    ♦  [  467  ] 
It  again. 

Mr.  Serjeant  Levins.  Yes  my  lord,  if  you  pleafe,  fome  time 
next  term. 

The  Lord  Chief  Justice.  Why,  brother  Levins,  truly 
as  to  the  firft  point,  I  bought  it  had  been  too  much  pra£lifed  now 
to  be  difputed.  It  was  a  queftion  heretofore,  we  know,  as  appears 
by  that  cafe  you  mentioned  in  Dyerj  and  it  was  a  doubt  made  in 
fyovdl£y*s  cajij  in  Cro.  Jac,  But,  I  thought,  fince  Wrigbfs  cafe^ 
where  it  was  fo  folemnly  refolved  diat  the  king  has  fuch  a  prerogative, 
it  was  not  to  be  made  a  queftion  now.  And  then,  that  point  was 
taken  for  granted,  and  admitted  on  all  hands  in  EiiPs  cafe^  in  my 
lord  f^augnan^  and  fo  it  has  been.  pra<5tifed  ever  fince,  as  appears  by 
this  very  cafe  before  us.' 

Mr.  Justice  Dolben.  But  it  has  been  always  grumbled  at^ 
my  lord 

Ths  Lord  Chief  Justice.  But  it  could  never  be  got 
over. 

Mr.  Justice  Dolben.  The  cafe  never  came  in  queftion; 
but  fome  judge  or  other  was  againft  it. 

•  The  Lord.  Chief  Justice.  The  truth  of  it  is,  it  did  import  #  r  ^68  1 
you  very  much  who  were  of  counfel  for  the  defendants  (as  to  the  *•  ^ 
cafe  ot  St.  Martinis)  to  make  it  a  difputable  point.  If  you 
could  take  but  the  point  for  granted  once,  that  the  king  had  fuch  a 
prerogative,  then  the  other  thing  about  the  reiterating  of  the 
prefentadoa  Utiis  quoties^  I  doubt  would  be  a  hard  point  againfl 
you. 

Mr.  Justice  Dolben.  My  lord,  a  great  deal  has  been  faid  on 
l)oth  fid^ ;  pray  let  it  be  argued  on  aU  the  points  when  it  comes  to 
be  ^kea  to  again. 

The 
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Kitf c  Thb  Lord  Chief  Justicb.    Yes,  it  wiQ  be  fpoke  to  again, 

BitH^r  OF  ^  fiippofe,  fome  lime  the  next  term,  and  we  will  ^ive  our  opinions 
liOMDom  with  as  great  deliberation  as  we  can.  It  is  plain  in  praftice^  it  has 
been  for  many  years  after  that  judgment,  particularly  we  fee  Mri^in 
thefe  twenty  years  paft,  in  this  very  church  it  has  .been  experienced 
thrice,  and  k>  it  has  at  St.  Andnufi  HoUmm^  in  feveral  infbuiccs,  in 
our  remembrances  \  and  that  living  is  now  enjoyed  under  fuch  a 
title. 

Ma.  Justice  Dolbek.  And  the  frequency  of  it,  in  dieCe  great 
livings,  is  to  me  a  very  great  argument  againft  the  reafonaUeiicis  of 
it ;  for  in  St.  Andrew* i  me  true  patron  did  not  prefent  above  ooce  in 
a  hundred  years,  and  that  was  Dr.  StiUiniJUetk 

Mr.  Attorney  General.  Then  the  king  has  been  in  poT- 
ief&on  of  this  prerogative  a  hundred  years. 

^  -•  ,  -  •  The  Lord  Chief  Justice.  Brother,  I  fiy  not  anv  thing  as 
\  4^9  J  to  the  confequence,  but  it  has  been  pra£iifed  and  adjudget^  and  that 
is  a  great  argument  of  the  law  in  this  ode :  I  give  you  no  opinion 
now,  nor  wiu  I  enter  upon  an  enquiry  into  the  reamis  upon  which 
it  is  grounded.  But  it  fecms  conliderable  diat  it  has  the  counte- 
nance of  uikge  and  judicial  allowance.  And  as  to  the  other  thing, 
if  the  king  has  fuch  a  prerogative,  the  lame  realbn  and  occafion 
happening  again,  will  give  him  a  renewal  of  his  prerogative :  and 
therefore,  I  fav,  it  was  very  virarily,  and  perhaps  neceflaurily  done  of 
you  who  are  (or  the  defendants,  to  make  it  the  main  point  in  dif- 
pute,  for  it  concerns  you  very  much  to  have  it  (o* 

Mr.  Justice  Dolben.  I  pray,  my  lord,  let  us  deliver  no  opi- 
nion till  it  be  argued  again. 

The  Lord  Chief  Justice.    I  do  not  give  my  opinion  brother. 

Mr.  Justice  Dolben.  No,  my  lord,  it  is  a  cafe  of  great  con- 
fequence i  and  that  point  I  defire  may  be  argued  as  well  as  any  of 
the  reft. 

The  Lord  Chief  Justice.  But,  brother,  if  I  be  ready  to  givr 
my  opinion,  I  hope  you  will  not  reftrain  me. 

Mr.  Justice  Dolben.  If  it  be  to  be  argued  again,  I  defire 
the  whotecafe  may  be  argued  uitire. 

*  The  Lord  Chief  Justice.  Well  brother,  I  tell  you  I  do  not 

Sive  any  opinion,  tiut  only  we  are  breaking  the  cafe  that  we  may 
lew  what  is  a  doubt  with  any  of  us.  And  as  to  that  point  of  die 
*•  ''"'^  "^  difpeniation  and  confirmation,  being  an  ufcr  of  the  king's  turn,  it 
isiagreed,  I  perceive,  that  thereby  the  incumbent  is  in  upon  his  for- 
mer title,  and  then  if  it  come  to  be  void,  how  comes  it  to  be  voidf 
Is  not  die  promotion  the  avoidance  ?  Certainly  it  is.  For  the 
difpeniation  only  provented  it  forfiichatimeaithedi^penfittion  istn 
forces 
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Mr.  Justice  Eyrss.    And  as  for  the  prerogative,  the  queftion        Kiwo 
IS,  whether  this  be  fuch  a  prerogative  as  the  law  allows,  and  whe-     ^  ^  •'• 
thcr  the  difpenfetion  be  fuch  as  is  incompatible  with  the  preroga-      jXmBln!^ 
tive.     The  prerogative  has  received  judgment,  though  as  my  bro- 
ther DoLBEN  fays,  it  has  been  alvrays  oppofed    too;    And  diis 
difpenfation  is  not  fure  a  ferving  the  king's  turn,  by  reafon  that 
the  king  is  not  to  have  any  benefit  by  it  j  it  is  only  to  prevent  the 
avoidance  which  makes  the  king's  title,  and  therefore  lufpends  his 
title,  but  does  not  fulfill  it 

Mr*  Justice  DoLBEN.  The  patrons  of  the  great  livings  in 
England  have  a  very  hard  cafe  of  it  if  this  be  law,  and  the  church 
will  fuffer  by  it  too;  for  there  is  no  one  that  has  a  great  living,  but 
will  prefent  a  blockhead  that  is  not  likely  to  be  made  a  bifhop,  to 
preferve  his  prefentation. 

The  Lord  Chief  Justice.  But  furdy  as  to  the  odier  cafe 
of  St.  James  upon  the  a6t  of  pariiament,  it  has  a  great  deal  of 
V^ei^ht  in  it,  for  this  being  a  new  parfonage  created  by  ad  of 
parhament,the  execution  of  the  limitation  ofdieadvowfon  of  the  ad 
ought  to  be  purfuant  to  the  ad.  If  the  limitation  had  been  once  exe- 
cuted, and  advantage  *  taken  thereof  accordingly,  then  upon  the  hap-  *  f  4.7Z  ) 
pening  of  fuch  a  cafe  for  the  prerogative,  it  might  have  been  feme*  L  t/  r 
thing.  But  now  the  ad  of  parliament  having  expre(sly  appointed, 
that  after  avoidance  as  to  Dr.  Tenni/ofh  the  bi^l>op  of  London^  or  his 
fucceflbrs,  fhould  prefent,  whether  that  would  be  complied  with  if 
the  king  (hould  now  prefent  upon  this  avddance,  is  a  point  worth 
coixfideration. 

Mr.  Coopjer.  My  lord,  if  it  be  otherwife,  that  will  be  tocon- 
ftrue  this  ad  of  parliament  to  make  this  parifh  a  fingle  inftance 
different,  as  to  die  title  of  the  advowfon,  from  all  the  parifhes  io 
England:  certainly,  my  lord,  it  was  only  meant  to  declare  the  right 
of  prefentation  in  whom  it  fhould  refide,  but  not  to  prevent  any  le- 
gal title,  that  according  to  the  rules  of  law  fhould  intervene. 

Mr.  Justice  Dolben.  As  to  the  ufage,  I  confefs  there  are 
fome  precedents,  but  they  do  not  make  the  law;  and  as  for  Ee^$ 
cafe^  I  know  what  a  noile  it  made  in  the  world,  and  Sir  Jeoffry 
Palmer  who  was  then  attorney  general  was  of  opinion  that 
there  was  no  fuch  prerogative  \  and  the  judgment  of  that  cafe  went; 
upon  another  point,  becaufe  it  voided  by  the  death  of  PomIi  and 
fo  I  do  not  take  that  to  be  fo  flrong  an  authority. 

Mr.  Justice  Eyres.  But  then  there  is  the  cafe  in  a  RoU$ 
jfbr.  344. 

Mr.  Justici  Dolbek.    That  wa$  but  the  opinion  of  R»lh. 

The  *  Lord  Chief  Justice.    I  remember  that  at  the  time  of    ^  [  47^  } 
diat  €afi  tfEi^s^  it  was  taken  notice  of,  that  a  clergyman  was  the 
firft  man  dut  ever  queflioned  the  king^s  prerogative,  but  we  wfll 
not  trouble  ourfelves  any  further  with  this  matter  now  3  let  it  be 
arguedagaij^ 

Mr^ 
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Mr.  Attorney  General.  When  is  it  pur  lordfhip's  plca- 
fure  it  fliould  be  fpokc  to  again  ? 

The  Lord  Chief  Justice.  It  cannot  be  this  term.  Take 
your  own  time  next  term*  Some  time  in  the  begiiming  of  the 
next  tenn* 


A  ftttate  |erea« 
ing  a  new  pa- 
rish and  a  new 
church,  andap* 
pointing  that 
A.  and  B.  ihali 
prefent  by  tumt 
on  tbeiMxr 
avoidancct  A. 
to  have  tlse  firft 
turn,  and  B.  the 
lecondy  doet  not 
take  away  the 
king*t  preroga- 
ti^  to  prefenC 
oDthe  next 
■ToidMce  made 
hy  the  incum^ 
bent  being  cic- 
jtted  a  bi&opy 
althouah  there 
nnojavtng  in 
the  ftatote  of 
the  king*»pre- 
■ogatiTC. 


[473] 


Mr.  Finch.  •  My  lord,  I  am  of  counfel  in  this  cafe  for  Dr. 
Bircbj  and  we  hope,  notwithftanding  what  Mr.  Attorney  has 
now  offered;  we  fhall  have  your  lordOiip's  judgment  for  us-  I 
need  not  open  the  record  at  large,  becaufe  Mr-  Attorney  has 
done  it  akeady. 

The  qucftions  that  have  been  made  in  this  cafe  have  been. 

First,  Whether  the  king  have  any  prerogative  at  all,  fuch  as  ts 
claimed  in  this  cafe  I 

Secondly,  Whether  if  the  king  have  fuch  a  prerogative,  that 
be  not  ferved  by  the  commendam  in  this  cafe.     And, 

Thirdly,  Which  is  the  point  now;  whether  this  aS  of  par- 
liament  has  made  an  alteration  in  this  cafe,  to  differ  it  from  the 
other  of  Su  Martin's,  fuppofmg  die  king  had  fuch  a  prerogative  m 
an  ordinary  vacancy. 

The  two  firft  points  have  been  adjudged  already  in  that  other 
caufe  and  fo  I  fliall  not  take  upon  me  to  argue  them  now,  but 
only  confider  this  cafe  as  it  ftands  upon  this  aft  of  parliament. 

And  there,  my  lord,  the  queftion  will  not  be,  whcAer  this 
aft  of  parliament  has  not  taken  away  the  king's  pferogative  5  but 
whether  or  no  in  this  cafe>  as  it  ftands  before  vour  lordlhip,  the 
king  has  fuch  a  prerogative  as  will  affeft  this  cafe :  though  I  will  • 
not  at  prefent  meddle  with  the  point  that  has  been  fetded,  yet  I 
muft  beg  leave  a  little  to  obferve  the  authorities  that  have  been  urged 
for  it,  Mid  the  books  where  it  is.  adjudged,  and  the  reafons  of  diofe 
authorities:  and.  First,  I  think,  my  lord,  I  mav  venture  to  fay 
thus  much  to  that  point,  that  before  the  time  of  ^en  Elixabttb^ 
tiiere  is  no  rcfolution  of  any  cafe  to  be  met  widi  in  any  of  our 
books,  that  proves  this  point  to  have  been  fo  adjudged.  For  die 
year  book  of  1 1  Hen.  4.  with  fubmiffion,  I  diink,  if  it  be  confidercd, 
will  rather  be  an  audiority  againft  itj  I  am  fure  it  is  &r  enou^ 
from  being  an  audiority  for  fuch  a  prero^tive  in  die  crown.  And 
I  would  only  mention  this  to  your  lordfliip,  becaufe  I  find  formerly 
all  die  prefentations  made  by  die  king  to  anv  churdi  where  ano- 
riier  perfon  is  patron  diat  we  meet  widi  in  the  books,  were  ether 
where  die  bifliop*s  temporalities  were  in  die  king's  hands,  or  by 
rcafon  of  the  wardfliip  of  die  patron.  I  mention  diis,  becaufe  if  it 
had  been  ikch  an  ancient  prerogative  as  is  pretended)  fomt  refelu* 
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fion  about  it  would  appear  in  the  books,  and  the  reafon  of  fuch         Kxxo 
refolution  beende  clared,  that  fo  it  mieht  ferve  to  eovern  other  cafes      «  .'^'     « 

_  _         ,  <•         /•  rr^    •     I  n /r  •     •  i*      i         i     •      i        11  UISHOP  OP 

by.  In  the  cafe  of  Wright^  in  Moore  99.  it  is  adjudged,  indeed,  that  London. 
the  king  has  fuch  a  prerogative,  but  upon  what  reafon  was  it  fo 
judged  ? ;  the  book  tells  you,  that  it  was  upon  precedents  fliewn; 
hut  what  were  thcfe  precedents  ? ;  the  book  does  not  fay  they  were 
precedents  of  rcfolutions  in  point,  but  of  pradlice  and  ufage  by  the 
king.  In  the  cafe  of  Wentworth  v,  JVright^  as  it  is  reported  iri  s.C.  Owenj 
Cro.  E/iz.  526.  it  is  faid  it  was  adjudged  upon  precedents  fliewn,  144. 
and  there  is  fome  attempt  made  to  give  a  reafon  for  it,  namely  that  the 
law  gives  the  king  this  prerogative,  becaufc  of  the  advancement 
of  the  incumbent  to  a  higher  dignity;  I  fuppofe  the  meaning  of  that 
15=,  it  is  in  recompence  of  fo  great  an  honour  done  to  the  incum- 
bent of  the  patron,  by  making  him  a  bifliop.  Then  another  reafon 
is,  the  lofs  that  the  king  has  by  parting  with  the  temporalities  of 
the  bifhop,  which,  during  the  vacancy,  he  kept  in  his  own  hands. 
But  that,  MY  LORD,  is  a  very  odd  reafon,  and,  with  fubmifSon, 
fecTiis  to  have  no  very  good  found,  that  the  king's  reftoring  the 
temporalities,  which  is  the  patrimony  of  the  church,  fliould  havd  a 
recompence  required  for  that  a<ft  of  juftice,  as  for  a  lofs ;  much  lefs 
would  it  be  reafonable  that  that  recompence  ftiould  be  carved  out  of 
the  inheritance  of  another  perfon.  And  then  the  laft  reafon  that 
is  given,  is,  becaufe  the  king,  by  promoting  the  incumbent,  is  the 
caufe  of  the  avoidance.  Truly,  •  my  lord,  I  think,  with  fubmiflion,  #  [  474.  ] 
it  had  much  better  have  refted  upon  the  firft  reafon,  becaufe  the 
king  beftowed  fuch  honour  upon  the  patron's  incumbent,  than  to 
have  gone  any  further  with  the  other  reafons,  or  rather  it  would 
have  done  well  to  have  flopped  with  this  anfwer,  as  I  remember  one 
book  fays,  **  it  is  one  of  the  prerogatives  of  the  crown,  of  which  noi 
**  rjgfon  can  be  given,  but  that  fo  it  has  been  done  :"  and  if  that  be 
the  foundation  of  the  judgment,  then,  as  to  this  point,  the  cafe  is 
ruled  upon  the  ancient  ufage  of  the  crown.  Ufage  then  muft  b? 
the  meafure  of  the  king's  prerogative  in  fuch  a  cafe,  and  then  I 
rnay  take  leave  to  argue  that  where  there  is  neither  reafon  or  law» 
practice,  or  ufage,  nor  any  judicial  refolution  to  warrant  it,  thcr^ 
can  be  no  fuch  prerogative  in  the  crown ;  where  it  is  founded  upon 
Kiiage  and  praSice,  that  ufage  and  pradice  muft  limit  it,  and  you 
cannot  go  beyond  that.  Pray  then,  give  me  leave  to  confider  this 
caie  as  it  ftands  before  your  lordihip.  In  the  cafe  of  a  donative,  as 
has  been  obferved  in  the  former  arguments,  (for  indeed  I  think  there 
is  little  that  can  be  obferved  in  this  cafe  that  has  not  been  mentioned 
before)  there  is  no  fuch  prerogative,  and  yet  there  the  fame  things 
that  are  given  as,  reafons,  are  all  found  as  in  the  other  cafe ;  it  is  the 
king  that  prefers  the  incumbent,  and  lofes  the  temporalities,  and 
is  the  means  of  the  avoidance.  And  therefore  fince,  though  there  be 
the  like  reafon,  it  is  agreed  that  there  is  not  the  like  prerogative,  it 
muft  reft  upon  this,  tliat  fo  it  is,  becaufe  there  is  not  the  like  ufage 
and  practice ;  for  it  fcems  the  pra(ftice  is  only  where  the  patron's 
claim  comes  in  by  prefentation,  and  not  where  he  was  in  by  donr- 
tion.  Now,  MY  LORD,  this  cafe  before  you,  I  muft  take  leave  to 
fay,  IS  a  cafe  that  comes  neither  within  the  ufage,  nor  within 
VcL.L  Hh  any 
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King        any  of  the  imagined  reafons  upon  which  this  pretended  prcrc^- 
tivc  is  founded. 


BUHOP    Op 


First,  Dr.  Tcnnlfon  the  now  hljbop  ofLlncolny  came  into  this 
living  by  donation  of  the  aft  of  parliament,  and  not  by  prcfentation, 
or  collation  from  the  bijhop  of  London  as  patron ;  he  vi-as  in  it  as  of 
a  donative,  and  therefore  the  aft  of  parliament  thought  it  abfolutely 
neceflkry  to  infert  a  claufe  to  fubjeft  this  church  to  the  ecclefiafti- 
cal  jurildiaion  of  the  bifliop  of  the  diocefe  ;  otherwife,  upon  the  bare 
creaing  of  this  into  a  new  parifli,  it  might  have  been  a  donanre 
exempt  from  the  ecclcfiaftical  jurifdidlion.     If  then  this  be  a  dwia- 
tivc,  the  patronage  arifes  not  to  the  biihop,  till  it  becomes  prefeo- 
tative,  which  muft  be  after  the  avoidance  of  this  donation  by  the 
aft  of  parliament,  for  fo  the  very  words  of  the  aft  are,  "  That  the 
[  475  ]     "  advowfon  •  and  patronage  after  the  next  avoidance,  fhall  belong  to 
«  the  bijhop  and  my  Lord  Jermyr.:'     I  cannot  agree  with  Mr.  At- 
TORNEY  in  his  imagination,  that  the  bijhop  of  London  vi-^  ftill  pa- 
tron of  this  living,  becaufe  he  was  fo  of  Sl  Martinis.     I  think 
that  point  would  be  very  hard  for  Mr.  Attorney  to  maintain;  this 
being  wholly  new  created  as  a  diftinft  parifli  by  this  ad  of  parlia- 
ment, and  a  diftinft  benefice  from  that  of  St.  Martin'sy  the  one 
could  have  no  influence'  upon   the  other.     For  I  believe  he  will 
Wdly  be  able  to  maintain,  that  if  the  bifliop  prefented  any  one  after 
Dr.  Tennifon  had  taken  a  fecond  incompetent  living,  that  he  could 
maintain  a  fpoliation  in  that  cafe ;  for  he  does  not  come  in  under 
the  fame  patron,  a$^  to  this  living,  but  only  by  afi  of  parliamcitt. 
And  then,  befides,  as  the  patronage  and  advowfon  is  in  the  bifisp^ 
and  my  Lord  Jermyn^  after  the  next  avoidance,  and  not  before,  by 
the  very  words  of  the  aft  of  parliament,  fo  I  would  obferve  further, 
that  there  is  anodier  particular  claufe  in  the  aft,  "  that  the  fuc- 
**  ceeding  reftor,  after  the  death   or  avoidance  of  Dr.  Tertnifmy 
««  fliall  be  prefented  by  the  bijhop  of  London^  and  the  next  to  hkn  by 
«'  the  Lord  Jermyn^'  which  fliews  that,  without  thefe  claufcs,this 
•was  fuch  a  church  as  wherein  the  king's  prerogative  could  nc\  cr 
obtain,  becaufe  it  was  merely  a  donative ;  and  without  thefe  fpeciJ 
provifions  it  would  neither  have  been  prefentable,  nor  fubjed  to  die 
ecclefiaftical  jurifdiaion ;  and  then  it  is  more  like  the  cafe  of  a 
donative,  than  of  an  advowfon,  in  which  the  king  has  a  prcrogatirc 
according  to  thofe  authorities.     Now,  I  would  fuppofe^  diat  an  ad 
of  parliament  ftiould  be  made,  that  after  the  next  avoidance  of  i 
donative,  the  patron  fliall  prefent  one  to  fucceed;  in  fuch  a  cafe, 
if  the  king  make  the  incumbent  of  the  donative  a  bifliop,  would 
the  prerogative  work  upon  that  avoidance,  fo  as  to  let  in  the  king's 
prefcntee  m  the  firft  inftance  ?     Surely  no,  my  lord,  for  till  the  ai 
was  made  it  was  a  donative,  and  not  fubjeS  to  the  prerogative  j  ad 
after  the  aft  made,  it  is  no  fuch  cafe  as  entitles  the  king  to  fuch  1 
prerogative  by  praftice  and  ufige.    Then,  let  us  fee  what  our  eric 
*  is  here  1  the  firft  inftaiice  of  a  prcfentation  is  after  this  avoidance, 
and  to  fay,  that  when  the  a£l  creates  the  advowfon  and  patnxogt, 
it  is  fubjeft  to  all  the  rules  of  law  thataffeft  other  advowfons»  comes 

«ot  up  to  thi$  queftioiu    for  till  a  preformation  has  bcca  oade  to 

this 
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this  living,  it  is  but  a  donative,  and  that  has  no  fiich   matter  as         ^'^g 
this  prerogative  ihould  work  upon;  for  with  fubmiffion,  •  it  be-     Buk'^'p  or 
romes  not  an  advowfon  till  after  the  avoidance;  and  to  objeft  that       London. 
his  is  to  create  a  ftrange  fort  of  living  different  from  all  others,    ♦  [  476  1 
kvhich  certainly  the  a£l  of  parliament  never  intended  to  do,  is  not 
ipplicable  here  neither ;  for  the  queftion  is  of  a  church  that  never 
A^s  prefented  to  bcfdre  the  avoidance  happened ;  what  it  will  be 
iftcr  it  is  become  pref9ntable,  and  has  been  prefented  to,  is  time 
enough  to  confider  when  that  comes  to  be  the  cafe;  but  ours  is  a 
]ueftion  concerning  the  firft  prefentation  to  a  n2W  cre&ed  church  ; 
md  we  hope  the  act  of  parliament  that  makes  it  prcfentable,  muft 
»e  the  guide  of  that  matter ;  and  where  that  aft  gives  the  firfl:  pre- 
entation,  certainly  the  perfon  to  whom  the  prefentation  is  given  by 
he  act,  muft  enjoy  it  according  to  the  aft.     Now  the  firft  prefen- 
ation  in  this  cafe  is  given  by  the  exprefs  words  of  the  aft  to  the 
IJhop  of  London.     But,  fays  Mr.  Attorney,  this  maybe  taken  as 
he    gift  of  the  next  avoidance,  and  then  the  king's  prerogative 
i^ill  operate  upon  it,  as  it  would  in  other  cafes  againft  the  grantee 
i  the  next  avoidance.     For  the  other  turns,  there  is  anotlur  pru- 
ifion  made,  that  after  my  Lord  Jermyn  has  had  one  turn,, the  bi- 
bop  is  to  have  two  for  one,  andhe  would  make  the  aft  of  parlia- 
ient*s  appointment  of  Dr,  Tennifon  to  be  the  firft  incumbei^t  to  be 
1  the  nature  of  one  turn  to  the  bifliop.     But  fare  that  is  a  very 
trange  imagination,  that  becaufe  the  aft  carved  this  living  out  of 
nother,  whereof  the  bifliop  was  patron,  and  gave  the  prefent  in- 
umbcnt  the  new  erefted  living,  that  this  flioul J  be  taken  upon  as 
le  bifhop*s  turn,  when  by  the  very  aft  the  bifliop  had  no  turn  till 
1-^  avoidance.     I  grant  the  cafe,  that  the  grantee  of  the  next  avoid- 
nce  would  lofe  his  turn  by  this  prerogative ;  and  that  is,  becaufe 
le  grantor  could  grant  it  no  otherwife  than  he  himfelf  had  it,  that 
{,  fubjeft  to  the  king's  prerogative.     But  I  do  not  find  that  ever 
was  adjudged,  that  the  king,  if  he  be  patron,  and  make  a  grant  of 
le  next  avoidance,  and  then  make  the  incumbent  a  bifliop,  ihall  de- 
»t  his  own  grant  by  this  prerogative.     It  never  has  been  adjudged 
)  far  yet  >  and  this  cafe  I  take  to  be  much  ftronger,  it  being  the 
^"g's  grant  in  parliament.   I  believe  Mr.  Attorney  would  have 
very  hard  point  in  that  cafe  to  maintain  the  king's  prerogative 
jainil  his  own  grant.     My  lord,  to  let  in  the  prerogative  in 
lis  cafe  to  defeat  the  bifliop's  prefentation,  is  to  overthrow  the 
sprefs  words,  and  meaning  of  this  aft  of  parliament,  unlefs  they 
'ill  fay,  that  this  avoidance,  by  the  promotion  of  Dr,  Tcnntfcn^  is 
ich  an  avoidance  as  is  not  meant  by  the  aft  that  lays,  "  after  the 
next  avoidance  *  the  bifliop  fliall  prefent,'*  that  is,  fay  they,  the  aft    *  [  477  J 
leans  other  avoidances,  but  not  this  by  ceffion.     I  fc;e  not  truly 
>w  fuch  a  conftruftion  can  be  made,  for  it  is  fuch  an  avoidance 
{  makes  the  living  void,  fo  as  to  let  in  another  to  be  prefented,  and 
ould  let  in  the  next  prefentation  of  the  patron,  were  it  not  for  this 
retended  prerogative :  why  then  muft  it  not  mean  fuch  an  avoid- 
icc  as  well  as  any  other,  fince  the  aft  does  not  particularly  men- 
on  what  fort  of  avoidance  it  is  ?  fure  it  muft  be  fuch  an  avoidance 
lat  the  tifliop  muft  pr^ftpt  in,  or  lofe  his  turn,  which  the  aft 

H  h  2  cxprcfsly 
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K''**  cxprcfsly  gives  him.  So  that,  my  lord,  I  take  it,  with  fubirJt- 
Bishop  or  '^^^J  ^^^^  avoidance  being  the  meaning  of  the  a«5t  of  parliament, 
LoNooK.  then  this  law  that  does  create  this  new  advowfon,  dircdis  the  hrft 
prefentation  to  be  by  the  bifliop,  which  expreft-ly  excludes  all  odiwry. 
When  this  avoidance  happens  tliis  firft  prefentation  is  to  take  place, 
and  then,  and  not  till  then,  it  is  prcleiUative,  and  conicqucntly  tiif 
prerogative  caimot  operate  upon  it.  What  the  conftqucncc  may 
be  hereafter  is  not  at  all  to  the  prefent  queflion.  Perhaps  all  may 
be  let  in  that  other  prefentative  churches  are  fubjeS  to,  when  once  it 
has  been  prefentcd  to :  but  for  the  prefent  caf;;,  for  the  rcafons  th2t 
I  have  given,  I  muft  pray  your  lordihip*s  judgment  for  the  dcKn- 
dant  y  for  all  thofc  arguments  that  this  is  to  ere6l  a  new  fort  of 
churc  .  different  from,  and  not  fubjeS  to  the  rules  of  law  in  other 
churches,  are  not  at  ail  in  the  prefent  queflion :  for  we  are  fuigW 
upon  this  queftion,  who  ftiall  prefent  the  firit  turn  to  a  new  chu rdi, 
creSed  by  a  new  aft  of  parliament,  which  limits  the  firil  prcfenra- 
tion  to  the  b'JJjop  of  London, 

The  Lord  Chief  Justice.    I  fuppofc  you  intend  to  fpcak  to 
it  no  more,  do  you  ? 

Mr.  Attorney  General.     No,  my  lord,  I  think  not. 

The  Lord  Chief  Justice.    It  has  hung  long  enough  ^  it  is 
time  it  were  made  an  erjd  of. 

Mr.  Attorney  General.    My  lord,  we  fubmit  it  to  you. 

*  E  47^  T         *  The  Lord  Chief  Justice.  Well,  wc  will  take  a  lidp  tixc 

to  confider  of  it. 

t 

Mr.  Attorney  General.  Some  time  this  term  if  your 
lordfliip  pleafe. 

Then  the  judges  confuhcd  together. 

The  Lord  Chief  Justice.  Wq  will  give  our  opinions  to- 
morrow fevcn  night. 

Sir  Henry  Gold,  their  majefties  ferjeant  at  law^  arg:ued  k< 
the  king  and  queen.  May  it  pleafe  your  lordfliip  to  fpare  me  a 
word  on  the  behalf  of  their  majefties,  the  king  and  queen,  who  arc 
plaintiffs  in  this  quare  impedlu  Sir  Bartholomew  Shovir 
has  put  the  cafe  at  large  upon  this  record,  and  has  put  the  points 
upon  the  bifhop's  demurrer,  to  our  declaration,  and  what  appears  in 
the  declaration  itfelf,  for  there  the  a6l  of  parliament  is  fsrt  forth, 
and  that  makes  the  cafe  now  in  judgment  before  you.  It  doers 
appear  in  the  'declaration,  that  this  St.  Jameses  is  a  new  parifc, 
crefted  by  aft  of  parliament,  and  taken  out  of  the  parifh  of  Si. 
Martin*!^  whereof  the  htjhop  was  patron,  and  Dr,  Tennifon  incum- 
bent. The  aft  of  parliament  enafts  firft  the  creation  of  the  parifli, 
and  makes  it  a  reftory,  and  then  enafts  the  patronage  and  advowfon, 
and  prefentation  to  the  reftory, which  is,"  that  it  fhall  appertain  aal 
belong,"  and  by  that  aft  is  vefted  iij  the  bijhop  of  London  and  his  fuc- 
ccffors,  and  the  Lord  yermyn  and  his  heirs,  in  this  manner,  viz. 
*«  4hat  DoHer  Tennifon^  fhall  be  the  firft  reftor,  and  after  his  dcaa 
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or  avoidance,  the  firft  re£lor  fhall  be  prefented  bv  the  bijhop  of  Lon-         *^"»o 

iion  and  Ws  fucceflbrs;  and  the  next  after  that  dv  the  Lord  yertnyn      »,.*'*    «« 

or  his  heirs;  and  then  twice  by  the  pilhop  and  his  lucceilors,  and       London. 

then  once  by  the  Lord  yermyny  and  fo  by  turns,  twice  and  once 

for   ever.*'     Dr,  Tennifon  is  confecrated  bijhop  of  Lincoln'^  ♦  upon    *  £  479  ] 

which  their  majefties  prefent  their  clerk  as  by  prerogative  they  ought, 

but  the  bifliop  refufes  to  admit  him,  and  upon  bringing  this  quare 

i/fzpcait,   demurs  to  the   declaration.     With  fubmiffion,  my  loR]>, 

the  king's  prerogative  fhall  prevail,  as  we  hope  to  carry  this  prefenta- 

tion.     For  if  you  pleafe  to  confider  the  a£t,  that  makes  it  plain  in    ' 

fcvcral  parts  of  it. 

First,  Confider  that  part  of  the  law  that  creates  it  a  parifh,  and 
fjttles  the  advowfon,  reiflory,  and  patronage  in  the  biihop  and  my 
L^t-d  yermyn^  before  }'ou  come  to  the  firll  reftor ;  for  it  makes  a 
iviw  parifh  of  part  of  the  old  one,  and  makes  it  a  fucceffive  rec- 
tory, -ind  eriaits  that  the  re(Sorftiip  be  prefentative,  and  fo  annexes 
t:ie  p.itronag  J  and  advowfon  to  it,  and  vefts  it,  in  point  of  inheritance, 
in   tne  bifliop  and  my  Lord  yermyn.     Now,  fuppofe  it  had  been 
veiled  there,  then  plainly  it  could  not  have  altered  the  operation 
o\'  this  prerogative  in  law  upon  it;  for  here  had  been  an  advowfon 
veiled  in'  inheritance,  and  then  it  would  have  been  fubjed  to  the 
prerogative ;  for  I  do  take  upon  me  to  affirm,  that  whether  it  be  an 
nlJ  prcfjntitivc  church,  or  a  new  prefentative  church,  wherever  it 
is  prefentative,  the  king  fhall  have  his  prerogative.     There  is  no 
more  difference  between  them,  than  between  an   old  bifhoprick, 
and  a  new  one  created  by  aft  of  parliament ;  which  I  fhall  fhewanon» 
is  none  at  all.     My  lord,  I  fee  the  objeftion  that  Sir  Bartholo- 
mew   Shower  makes;  he  would  not  have  it  an  advowfon  until 
after  the  death  or  avoidance  of  the  church,  that  is,  the  very  time 
(•;ys  he,  that  it  becomes  prefentative  firft.     Truly,  I  take  it .  to  be 
quite  otherwife ;  and  fo  fhould  he  too,  or  clfe  it  would  not  ferve  his 
t'lrn,  as  I  conceive,  for  I  take  it  to  be  an  advowfon  prefently  vefled 
in  inheritance,  as  much  as  a  devife  to  oncywhen  he  is  one  and  twenty, 
that  is  the  time  of  pofTelUon,  but  the  eftate  vefls  prefently.  It  is  in  the 
words  of  my  book  patronatus ;  "  die  advowfon  fhall  work  prefently, 
*'  the  prcfcntatibn  when  the  avoidance  happens.**     But,  taking  it  as 
he  would  have  it,  yet  it  will  not  avail  him,  as  I  conceive,  for  the  ad- 
vowfon.    Suppofe  it  fhould  veft  juft  as  the  avoidance  happens,  then 
there  is  an  inltant  of  time  when  it  vefts,  and  eveh  in  an  inftant  our 
books  are  for  the  fake  of  the  king's  prerogative,  there  fhall  be  a 
p.iority  and  a  pofteriority  to  falve  the  king's  prerogative ^  according 
to  Halfs's  cafe  and  SadUr^s  cafcy  Cb.  4.  55. 

♦  But,  there  is  no  difference,!  fay,  between  a  new  reSory  created  •  [  480  J 
by  a<ft  of  parliament,  and  an  old  redtory,  as  to  this  matter,  any  more 
ihm  there  is  between  a  new  bifhoprick  and  an  old  one.     Now  in  the 
cafe  of  the  new  bifhopricks,  which  were  made  31  Hen.  8.  c.  9.  which 
gave  the  king  power  to  found  bifhopricks  when  they  were  fo;  all  Repealed  by 
the  incidents  followed  upon  the  foundation,  which  belonged  to  the  j^^^*  ''^''-  * 
•Jd  bifhopricks  at  common  law.    And  fo  it  was  agreed  in  the  cafe  s  £[f;/.   * 
^  Hhj  ^  of  '  ■ 
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KiKc         of  Ridley  v.  FowmU  {a)  about  the  regifter  of  the  bijhop  of  H^0rceftn^ 
Bit var  or      ^^^  ^^  *^^^  '^^  ^^™^  power  by  the  new  creation  that  the  old  bifhops 
LoKDow.      had;  and  that  if  he  had  granted  the  office  immediate  between  the  ftatutes 
of  I  and  2  of  Eliz,  he  might  have  granted  it  as  he  pleafed :  and  the 
5o6?54o^6r'  ^^^^  ^^5  ^^^^  '"  ^^^  ^^^^  °^  Bridflock  v.  Stamp^  in  the  Common 
a  Lev.  1 36.         Pleas,  A4ich.  5.  of  this  king  and  queen.  After  the  fhtute  of  3 1  Her. 
Poikx. :  34.        8,  c.  9.  the  king  by  brevis  patronat,  in  the  thirty-third  year  of  l.is 
J  ticciu.  394.     yeign^  did  found  the  biflioprick  of  Worcejler^  and  that  the  biftiop 
for  the  time  being  new  founded,  (hould  grant  the  office  of  his  re- 
gifter, as  other  bifliops  ufed  to  grant  theirs ,  the  bifliop  made  a  grant; 
it  happened  there  was  no  fuch  grant  by  any  other  biihop  ;  the  qud- 
tion  was,  whether,  it  being  found  that  the  bifhop  of  lVoTcrft€r  diJ 
grant  fo,  this  ihould  be  adjudged  a  good  grant  ?  for  that  it  differtj 

from  the  others,  and  it  was  held 

But  in  that  cafe  it  was  held,  when  the  bifhoprick  was  founded, 
there  doth  all  the  incidents  follow  with  it,  prefently  upon  it ;  anJ 
when  this  was  done,  it  was  done  by  aft  of  parliament;  yet  the 
cleftion  muft  be  by  conge  ^'dleJJtre^  and  all  the  prerogatives  be- 
longing to  the  biflioprick  were  to  be  accordingly,  as  in  all 
other  cafes :  fo  here,  when  this  parifh  is  created  by  ad  of  parlii- 
ment,  it  is  fubjedt  to  the  rules  of  law,  as  all  other  parifhes  are.  In 
the  Year  Book,  ii  Hen.  7.  19.  b.  there  is  a  cafe  of  an  office, 
found,  that  A.  was  feifed  of  an  advowfon  in  fee  held  of  the  king  25 
of  his  crown,  and  died,  his  heir  within  age  j  and  that  a  ftranger  w^s 
feifed  of  ten  acres  of  land,  held  of  another  by  knight!s  fervice,  and  in 
fee  of  J,  and  others  to  the  ufe  of  A.  and  his  heirs.  A.  dies,  and  the 
other  furvivcd  j  upon  the  death  of  A,  the  king  entered  ^  there 
Ledaswick  argued,  that  the  entry  was  not  good;  but  he  makes  1 
difference  where  a  thing  is  by  the  connnon  law,  in  which  the  king 
Ihall  have  prerogative,  and  that  thing  is  enlarged  by  ftatute,  ih^ 
king  (hall  have  prerogative  in  that  enlargement ;  and  he  puts  thi^ 
cafe  for  inftance.  Suppofe  forgery  be  made  felony  by  aft  of  parlia- 
•  [  4.81  ]  liament,  there  the  king,  *  as  in  another  felony,  (hall  have  the  year, 
day,  and  wafte.  If  the  aft  had  refted  here,  and  gone  no  further, 
then  it  had  veiled  the  patronage  and  advowfou  in  the  bifhop  and  his 
fucceflbrs,  and  the  Lord  Jermyn  and  his  heirs,  and  plainly  they  had 
been  tenants  in  common,  and  the  bifliop  ftiould  always  have  collated; 
for  the  fame  reafon  that  is  given  in  the  cafe  of  copartners,  Co.  Liu 
163.  Now  to  prevent  that  inconvcniency,  the  law  makes  a  parti- 
tion between  them,  .that  they  are  to  prefent  by  turns,  which  is  the 
proper  way  of  partitions  of  advowfons,  and  fo  does  this  acl  in  this 
cafe  afterwards,  vix.  two  turns  to  the  bifliop,  and  one  to  the  Lcrd 
Jermyn  and  his  heirs.  That,  now,  my  lord,  is  the  true  and  na- 
tural conftruftion  of  the  thing,  as  to  the  fixing  the  firft  prefentation 
in  the  bifliop  \  for  I  take  it  plainly,  it  is  a  dividing  the  inheritance, 
and  making  that  ufeful  to  my  Lord  Jermyn^  which  otherwife  could 
not  have  been  but  ufelefs  to  him,  if  they  had  continued  tenants  in 
common.  It  was  not  to  ereft  a  reftory,  different  from,  or  contrary 
to  all  other  reftories,  or  to  annex  this  advowfon  and  prefentation  fo 
to  the  bifliop  and  the  Lord  Jermyn^  as  to  exclude  the  king's  prero- 
gative, which  is  as  ancient  as  the  law.  That  is  the  confequence,  if 
their  argument  be  true,  that  becaufe  thefe  things  arc  not  particularly 
6  Civcd, 
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laved,  they  {hall  be  excluded     But  we  lay,  becaufe  they  are  not  par-         ^'"^ 
ticularly  named,  therefore  they  (hall  worlc  as  all  incidental  things  to     bisiTop  or 
other  advowfons  will  work,  as  lapfes  and  the  like ;  but  there  would       London. 
be  no  lapfes  to  the  archbt(hop  or  to  the  king,  if  what  they  fay  held 
good,  becaufe  they  are  not  named  neither ;  for  if  you  allow  the  one, 
you  muft  allow  the  other  upon  the  fame  reafon :  fo  it  would  be  if 
the  zH  of  parliament  were  fo  ftrait  laced,  that  becaufe  there  is  no 
particular  faving,  all  (hould  be  excluded.     I  will  fo  far  come  up  to  cro»  J?c.  63. 
Sir  Bartholomew  Shower, 'as  to  agree,  that  had  the  parlia-  Fitz.  n.  B.  35^ 
ment  made  it  a  donative  it  had  been  quite  another  thing,  as  it  might  "  "'^"'  ^'  p*' 
have  been,  though  a  parifli  church,  according*  to  Co»  Lit,  344.  a,  j.  gi,  com.  24* 
Yet  if  there  once  be  a  clerk  prcfented,  and  admitted,  and  inftituted, 
this  is  now  become  a  prefentatlve  church ;  and  the  firft  time  that  it 
becomes  a  prefentative,  it  become  fubjeft  to  all  incidents  of  other 
prefentatlve  churches;  for,  as  that  book  fays,  then  fhall  incur  a 
lapfe  to  the  ordinary,  as  of  other  benefices ;  and  if  it  be  fo  fubjeft, 
as  foon  as  ever  it  become  prefentative,  the  king  (hall  have  his  pre- 
rogative operate  upon  it  too,  as  well  as  the  Ordinary.     The  king 
could  not  have  it  indeed,  till  upon  the  prefentation,  becaufe  it  was  a 
donative,  which  it  is  not  here ;  for  though  he  fays  that  the  king  , 
muft  ftay  for  his  prerogative  till  *  an  aftual  prefentation,  yet,  I  fay,     *  [  +82  J 
that  as  foon  as  ever  it  is  prefentative,  it  is  fubje6l  to  the  kmg's  pre- 
rogative. 

There  is  one  thing  more  that  he  has  objedled.  The  a<ft  of  par- 
liament fays  exprefslyi "  that  the  bijhop  fhall  prefent  upon  the  death  or 
'^  next  avoidance  by  Dr.  Tennifon^'^  and  fo  this  prerogative,  and  the 
a(ft  of  parliament  cannot  confift,  and  therefore  this  (hall  work  out  the 
prerogative ;  that  I  deny :  I  do  agree  if  the  parts  of  an  aft  of  par- 
liament cannot  confift,  the  latter  muft  be  a  repeal  by  the  former; 
But  this  avoidance  fpoken  of  here,  is  an  ordinary  fort  of  avoidance 
by  death,  refignation,  or  taking  an  incompatible  benefice ;  a  pa- 
tronage avoidance,  and  not  prerogative  avoidance.  And  I  will  put 
you  one  cafe,  which  you  may  find  in  Owen  1 16.  Knowles  v.  PoweL 
It  is  there  faid  by  Ecgerton,  Solicitor^  that  in  4  Eliz,  it  was  ad- 
judged in  the  Common  Pleas,  that  if  the  queen  make  a  leafe  under 
the  exchequer  feal,  to  begin  immediately  after  the  forfeiture,  fur- 
render,  or  expiration  of  a  former  term,  and  the  leflee  is  outlawed, 
the  fecond  leafe  fhall  not  commence  j  it  is  a  prerogative  forfeiture, 
and  not  that  mentioned  in  the  leafe. 

As  to  the  objeftion  that  has  been  put  of  the  not  faving  the  king's 
prerogative,  and  the  exprefs  words  of  the  a£l,  I  would  fay  this  fur- 
ther to  it,  that  the  words  of  the  aft,  that  the  firft  re(^or  fhall  b.e 
prefented  after  deatli  or  avoidance  by  the  bifhop  that  is,  his  turn 
fhall  be  firft  only  by  way  of  preference  to  the  Lord  Jermyn  and  his 
heirs,  and  it  is  no  othervi'ife  pofTibly  to  be  taken  ;  for  the  claufe  of 
firfi  reftor,  is  not  a  claufe  of  creation,  but  rather  of  ej^planation^ 
for  it  is  handed  in  by  a  ^  v/z."  So  that  it  comes  in  confequcntlv 
upon  the  foundation,  how  the  patronage  and  advowfon  (hould  be  dit- 
tributcd  after  the  death  or  next  avoidance,  and  where  it  ihall  bo 
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^^^^         lodged  to  be  vefted  as  to  prefentation,  that  is,  by  turns,  firft,  by  col- 
BisH^'p  OF      lotion  by  the  blQiop,  dien  by  prefentation  by  die  Lord  yermyn^  and  it 
LoKDoM.       would  oe  hard  if  in  this,  the  kine  (hould  lofe  his  prerogative  bj 
conftrudtion,  when  there  is  exprels  law  for  it,  and  that  for  thefe 
reafons;  First^  His  prerogative  is  a  favourite  of  the  law.     Sf- 
coi^DLY,  If  you  confider  it  by  the  common  rule,  the  king  is  not 
bound  by  an  ad  of  parliament,  except  it  can  appear  by  fome  pani- 
cular  thing  in  the  a£i,  that  he  was  intended  to  be  bound,  as  in 
Plwj.  Com.  II.  and  243.  but  all  are  to  be  conftrued  in  favour  cf 
the  crown,  and  to  preferve  his  right    Thirdly,  In  all  cafes  gene- 
ral words  (hall  not  exclude  the  king,  or  carry  it  againli  the  prero- 
gative ;  fo  is  the  cafe  in  2  Hen,  7.  ftatute,  the  king  grants  to  cme  a!l 
*  [  4°3  J     ifllics,  fines  and  amerciaments  *  of  all  his  tenants,  in  fuch  a  lordlhip  ; 
the  queftion  was,  how  far  this  grant  would  extend ;  and  it  wras  held 
it  (hould  not  extend  to  royal  fines  and  amerciaments,  which   are  de- 
clared to  be  the  fines  of  his  great  officers,  for  their  mifdemeanoaT> ; 
fo  by  a  grant  of  mines,  royal  mines  do  not  pafs ;  and  fo  it  is  hard  thi 
king  (hould  be  barred  of  his  prerogative  without  an  apparent  intcji- 
tion  to  bar  him  j  and  there  is  a  particular  rule  taken  in  MagdaUK 
College  cafe^  II  Co,  74.  b,  that  where  the  king  has  any  prorogativ<r, 
eftate,  right,  title,  or  intereft,  by  general  words  of  an  ad  of  parlia- 
ment, he  (hall  not  be  barred  of  them ;  and  (Oy  my  lord,  it  would  b? 
hard  to  exclude  the  king  in  this  cafe  from  his  prerogaUvc,  hy  thtL 
general  words. 

It  has  been  objcded,  that  this  is  a  nev/  act  of  parlianumt;  aiu 
this  is  made  for  the  benefit  of  the  church,  and  therefore  the  king  Ti> 
/  bound  by  it  \  and  he  cited*  feveral  cafes,  and  among  the  reft  th:*r 

which  I  mentioned,  Magdalen  College  cafe^  but  that  comes  not  tn 
our  cafe.  There  is  no  doubt  but  that  the  king  is  bound  by  the  lu- 
tute  of  the  13  EHz,  c,  and  all  other  laws  made  for  the  church  :•  • 
preferve  the  reveiiues  of  the  church,  and  wherein  the  church  has  ^ 
manifeft  advantage,  but  there  is  another  reafon  given  there,  for  they 
would  have  made  the  king  to  be  an  inftrument  of  fraud,  which  th- 
law  abhors.  But  let  them  put  me  one  cafe,  if  they  can,  whcro 
there  is  an  atSt  of  parliament  relating  to  the  church,  and  the  kingV 
prerogative,  relating  to  the  matter  of  the  act,  is  fuch,  as  by  which 
the  churches  have  no  lofs,  that  it  was  ever  adjudged  that  the  king's 
prerogative  is  (hut  out,  though  not  faved  or  named.  Befides,  .vv 
LORD,  this  advowfon  is  part  here  in  the  church,  and  part  in  laj 
hands ;  and  by  this  prerogative  the  church  is  at  no  lofe,  for  ii 
is  with  this  church,  as  it  is  with  all  other  churches  prefentativc  K- 
fides. 

Then  they  fay  that  it  is  an  affirmative  law,  and  implies  a  nega- 
tive, the  worjls  being  general,  and  that  by  fuch  an  affirmative  g-- 
*:eral  law  the  king  is  bound,  as  well  as  all  other  perfons.  No  doub: 
irtut  it  is  thus  where  the  king  hasfan  interelt,  and  an  affirmatiu- 
law  is  made  againft  him  ;  but  I  would  put  you  two  cafes,  the  one  .> 
in  the/.;/?  InJUtuU  1 15.  tf.    That  an  affirmative  aft  doth  not  ul; 
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away  a  cuftom  (a)  as  the  ftatute  of  wills  does  not  tabe  away  a         Kiti^ 
cuftom  to  devire.     The  other  is  die  cafe  of  Oencb  v.  Qidmori'^  in     bum^V  or 
the  Common  Pleas,  Eafter  Term,  3.  of  this  king  and  queen,  RM      Lomdom. 
304.     So  ♦  fey  I,  this  cafe,  though  the  ad  be  an  affirmative  law,  yet 
being  general  without  the  faving  of  any  right,  in  confequence  the     *  I  4^4  J 
king*s  prerogative  is  laved.     Nay,  I  Ihall  go  yet  a  little  fiirthcr  to 
confider  that  matter.     He  tells  you  (and  I  would  agree  it)  his  client 
the  bijbop  was  patron  of  St,  Martinis  originally,  and  therefore  there 
ivas  all  the  reafon  in  the  world,  the  patronage  fhould  be  continued 
in  him.     So  that  I  take  it,  it  is  in  the  nature  of  zfalvo  jure  to  the 
king's  prerogative,  that  as  the  patronage  continued  fo  ihouldall  the 
iiicidents  to  it. 

My  lord,  for  that  which  he  fays,  that  Dr.  Tenntfon  came  to  be 
firll  incumbent  by  parliament,  I  think  it  may  receive  this  anfwer, 
from  what  was  (aid  juft  now:  he  w^s  incumbent  of  the  whole  be- 
fore, and  the  making  him  to  continue  incumbent  ftill,  that  is  a 
faving  to  him  of  his  right  to  the  living ;  and  then  as  the  parliament 
takes  care  that  there  fhall  be  a  right  faved  to  the  one  and  the  other, 
the  bi(hop,  and  the  incumbent,  why,  in  confequence  there  ihould  not 
be  the  king's  right  faved  as  to  this  incident  prerogative,  I  can  fee 
no  colour  of  reafon  in  die  world,  nor  that  there  is  any  need  that  he 
fhould  be  particularly  named,  when  it  is  a  royal  prerogative,  and 
fprings  by  operation  of  law,  as  charged  upon  all  prefentative  livings, 
and  therefore  it  would  be  vain  to  fay,  that  this  prefentative  church 
ihould  be  fubjed  to  it. 

So  that,  MY  LORD,  I  take  it  upon  thefe  confiderations  and  rca- 
fons  which  I  have  mentioned,  that  as  to  the  king  in  this  cafe,  his 
right  is  laved  to  him  by  conftrucSion  of  law,  as  it  is  given  him  by 
operation  of  law,  to  all  prefentative  churches,  and  therefore  I 
humbly  conclude  for  their  majefties  the  king  and  queen  \  and  pray 
your  judgment  for  them,  and  a  writ  to  the  archbilhop  to  admit  their 
clerk. 

The  Lord  Chief  Justice.  It  has  been  well  argued  on  both 
fides  truly :  I  fuppofe  you  intend  another  argument. 

Sir  Bartholomew  ShoSver.  Yes,  my  lord,  my  clients  do 
defire  another  next  term,  if  you  pleafe, 

Mr.  Attorney  General.  I  do  not  queftion  but  you  dcfire 
(o  delay. 

*  Sir  Bartholomew  Shower.  This  is  the  firiltime  that  this    •  [  4S5  ] 
point  has  been  afgued« 

(0)  lo  1  laft.  200«  Lord  Coke  ezpftirei      Co.  Litt.  1 1 5.  a.  note  (8)  feemt  to  be  the 
.  ])i*  opinion  opon  this  TubjeA  more  p^rti*      juileA  way  of  ftatiiig  x\ie  rule^  which  it 
cularlyt  ^rne.  ^  a  ftacute  made  in  the  aA       very  common  in  th«  booki,  both  at  u> 


<<  6rmatiTe  without  any  negative  erpreffed       common  law  and  cufllorrt*.    Sc:  alfo  Tiow. 
«  or  implied,  doth  not  talceaway  the  com-       1 11.    4  Cot  "^ 

«f  Koo  UVy*'  sad  this,  fayt  Mr.  I|arf r^ve ,      2  BuIiL  36^ 


Th? 
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K.»»o  The  Lord  Chief  Justice*    Wc  can  hear  no  other  argurocnt 

tii^HOT  OF     ^5  term :  nor,  inded,  do  I  believe  cither  fide  can  be  readj. 


HO] 

i>av»oif. 


Mr*  Attorney  General.    We  muft  fubmit,  my  i.oRX>y  ii 
jou  pleafe,  to  put  it  off  till  next  term. 

The  Lord  Chief  Justice.     The  matter  in  debate  is,  whe- 
ther the  king's  prerogative  be  not  confiftent  with  this  a£l  of  parlia- 
ment, for  that  this  is  not  the  fubjedl  matter  of  the  a£L     Now  vrc 
muft  confider  the  defign  of  every  s£tj  which  was  here  to  make  this 
a  new  parifti,  to  fettle  the  right  of  patronage^  and  then  to  make  dis- 
tribution of  the  patronage  according  to  that  right  which  they  drought 
fit  to  give  to  each  one.     Now  when  the  tlA  of  parliament  has  done 
this,  and  they  are  thereby  made  patrons  to  all  intents  and  purpdb, 
as  if  they  had  been  in  an  ancient  right,  whether  this  a<5l  be  not  fully 
fatisficd  by  this,  whether  the  king  be  mentioned  in  the  aA  or  not,  as 
to  his  prerogative,  is  the  thing  to  be  confidered.    Bccaute  the  pariih 
is  fo  large,  therefore  there  is  another  taken  out  of  it,  and  the  limit«^ 
of  a  new  parifli  fet  out,  and  regulation  made  of  the  patronage  and 
advowfon.     Now,  if  there  be  a  new  reiSlory  created,  and  the  right 
of  patronage  is  fettled  generally,  I  think  it  would  be  hard  to  difltn- 
{uifh  that  from  a  common  cafe  as  to  the  prerogative ;  but  here  is  a 
particular  right  and  prefentation  given  to  my  Lord  efLondcnj  he  to 
prefent  one  time  after  the  firft  avoidance  i  and  then  my  Lor  J  yermyi^ 
he  is  to  prefent  another  time ;  whether  or  no  this  being  ^  fettled, 
when  the  acl  fays  exprefsly  he  ihall  prefent,  this  be  not  a  diftintt 
right  of  prefentation  for   that  time  different  from   the    ordinary 
courfe  ?  or  whether  it  be  not  a  prefent  advowfon  vefted  in  inherit- 
ance, as  to  one  part  in  my  Lord  of  London ;  as  to  the  other  in  my 
Lord  yermyn^  is   the  main   point  in  the  cafe.     Now,  brother 
Gold,  you  fay  this  is  a  prerogative  avoidance,  I  take  it  not  to  be 
fo ;  it  is  an  avoidance  by  law,  as  much  as  if  he  had  taken  a  living: 
incompatible;  for  if  he  had  done  fo  without  a  difpenfation,  would 
not  that  have  avoided  both  thefe  livings  ?  certainly  it  would  i   thcrc- 
[  486  ]    fore  it  is  not  an  avoidance  by  reafon  ♦  of  the  king's  prerogative,  but 
bccaufc  it  is  another  preferment  in  the  church  incompatible  with 
that  of,  holding  this  living ;  and  then  you  put  the  cafe  of  Knolls  r. 
Pcwcl/y  in  Owen  116.  which  is  like  wife  reported  in  Moore  237. 
twice  by  the  names  of  KnoUs  v.  Luce  \  and  the  laft  is  that  cafe  cited 
by  Eggerton.     The  term  forfeited  by  outlawry,  is  a  royal  forfei- 
ture and  not  the  forfeiture  meant  as  to  the  fecond  leafe,  which  was 
really  fo ;  but  for  what  reafon  ?  becaufe  in  that  cafe  the  term  forfeit- 
ed has  ftiil  a  being,  and  the  king  claims  as  affignee  in  law;  but  if 
the  king  have  the  reverfion  where  the  term  is  extinguifhed  by  a  for- 
feiture, the  fecond  leafe  will  commence:  therefore,  though  themear^ 
of  the  prefentation  hac  vice  coming  to  the  crown  be  by  prerogative, 
yet  the  avoidance  is  by  operation  of  law.     Thefe  things  are  con- 
fiderables  I  deliver  no  manner  of  opinion  now^  but  only  mention  what 
I  take  to  be  the  main  point  in  queftion* 

Mr.  Justice  Giles  Eyre.    Truly,  I  take  it,  the  qucftion  is 
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no  more ;  but  whether  this  a£t  of  parliament  (being  a  new  a£t)  (hall        Kino 
bind  that  which  it  had  no  intention  at  all  to  meddle  with.  «     ^* 

The  Lord  Chief  Justice.     \Veli,  we  will  hear  you  to  it      ^*>"»o"- 
(ome  time  in  the  beginning  of  the  next  term. 

Mr.  Justice  Giles  Etre.  This  cafe  upon  the  record  is  but 
fhortly  this.  A  private  adl  of  parliament  is  made,  I  Jac,  2.  to 
make  a  certain  precinft  of  the  parifti  of  St,  Martin  in  the  Fields^ 
and  a  diftin6t  pariib  church  of  St.  James^  within  the  liberty  QiWift-^ 
minjiery  and  to  be  a  perpetual  reilory  with  cure  of  fouls.  And  the  a6t 
direds  or  orders,  that  the  then  vicar  of  St.  Martinis  (for  it  takes 
notice  that  he  is  fo)  Dr.  Tennifon^  {hall  be  the  firft  reftor  of  this 
new  parifh,  and  then  fettles  the  patronage,  advowfon,  and  prefenta^ 
tion,  to  this  new  rectory  after  the  deceale  of  that  reftor  (which  was 
Dr,  Tennifon  named  in  the  aft)  or  the  next  avoidance  thereof,  in 
the  bijhop  of  London^  and  his  fucceflbrs,  and  my  Lord  Jermn  and  his 
heirs,  in  fuch  manner  as  is  there  .exprefled,  to  wit,  the  nrft  reftor 
after  fuch  deceafe  or  avoidance  to  be  collated  by  the  bi(hop  and  his  «  r  .o-.  -i 
fucceflbrs;  the  next  •  after  that  to  be  prefented  hy  my  Lord  Jermyny  L  *▼  /  J 
or  his  heirs,  and  then  the  aft  gives  two  turns  to  the  bijhopy  and  his 
fucceflbrs,  and  one  turn  to  the  Lord  Jermyny  and  his  heirs  for  ever. 
After  this  aft  fo  made,  Dr.  Tenni/on  who  was  made  the  firft  reftor 
by  the  aft  of  parliament,  is  elefted  bijhop  of  Lincoln  \  but  before 
confecration,  the  archbifhop  doth  difpenfe  with  him  to  hold  thefe 
two  livings  in  commendam  from  the  twenty- fecond  o{  December  1691, 
to  the  firft  of  ^uly  following,  which  difpenfation  their  majefties,  ac- 
cording to  the  aft  of  Hen.  8.  confirm,  and  then  the  bi(hop  is  con- 
fecrated,  and  holds  this  reftory  and  vicarage  together  with  his  bifhop- 
rick  till  the  firft  oijuly  following,  and  then  this  reftory  oiSt.  J  ernes* s 
became  void  by  ceflion.  And  my  lord  bijhop  of  London^  it  being 
within  his  diocefe,  collates  it  to  the  defendant  Dr.  Bitchy  and  the 
king  and  queen  by  prerogative  prefent  their  clerk,  but  the  biftiop 
refufeth  to  admit  him,  upon  which  this  quare  impedit  is  brought  by 
their  majefties  to  recover  this  prefentation  to  which  the  defendant 
Birch  pleads  this  fpecial  matter,  and  Mr.  Attorney  has  demurred 
to  his  plea.  And  I  am  of  opinion  with  my  brother,  that  judgment 
in  this  cafe  ought  to  be  given  for  the  king  and  queen,  they'being 
by  their  prerogative  well  entitled  to  this  prefentation  and  difpenfa- 
tion of  the  archbiflliop,  nor  the  ftarute  for  making  this  a  parochial 
church  has  not  any  ways  debarred  their  majefties  of  this  preroga- 
tive prefentation.  It  is  agreed  by  all,  that  where  the  incumbent  is 
made  a  bifhop,  the  advowfon  by  his  confecration  becomes  void :  but 
whether  this  were  an  avoidance  by  the  common  law,  or  by  the  eccle- 
fiaftical  law  of  the  kingdom,  was  the  doubt,  which  as  I  take  it,  oc- 
cafioned  that  variety  of  opinions  in  our  books  between  the  king  and 
the  patron,  which  flioUld  have  the  prefentation.  Thofe  who  held 
the  patron  (hould  prefent,  do  alfo  hold,  that  this  avoidance  by  ccf- 
fion  is  an  avoidance  by  the  common  law,  which  occafioned  the  error, 
I  think,  of  denying  the  king  this  prerogative  which  I  am  of  opinion 
he  has  i  and  that  this  avoidance  is  an  avoidance  by  the  ecclefiafti- 
cal  law  of  the  kingdoni|  and  not  otherwife  an  avoidance  by  the 
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^^^^'  common  law,  than  as  tbe  ecclefuflical  law  is  part  c€  the  Ia«r  of  tbr 
Bi«HOPor      kingdom.     And  as  the  Jaw  of  holy  church  originally  made  this 

'  LoKsoH.  avoidance,  fo  it  may  at  the  time  that  it  makes  it  an  avoidance^  pro- 
vide that  the  king  hlmfelf,  who  makes  the  promotion  that  couics 
the  ceifion  as  fupreme  ordinary,  fhall  prefent  upon  fuch  avoidance : 

*  [  48S  ]  and  the  patron  is  not  thereby  prejudiced ;  for  by  his  *  prefewtation 
of  the  incumbent  who  is  afterwards  made  a  bifbop,  he  bad  difiniiled 
himfelf  of  the  avoidance  tiU  the  death,  deprivation,  or  refignation  of 
that  incumbent.  And  that  the  church  is  diicharged  of  the  incum- 
bency by  this  promotion  and  ceflion,  appears  by  the  Year  Book., 
II  Jnertm  4^  fo.  6p.  b,i  and  the  cafe  of  c^mmendamsy  £>avts  81.; 
and  the  cafe  of  Eed  v,  the  Bijhop  ef  Oxon^  Fang  ban  22.  ^  wherein 
there  are  fo  many  excellent  reafons  given  to  contradi£b  what  mj 
brother  fays,  that  it  is  an  avoidance  by  reafon  of  the  incompatibyity 
of  the  biihoprick  and  the  incumbency,  that  I  (hould  do  him  a  great 
deal  of  wrong  to  mention  all  that  1  ftnd  there  to  that  purpoie.  And 
the  bA  is  plainly  otherwife  :  for  it  is  plain,  there  can  be  no  incom- 
patibility in  the  things  themfelves,  becaufe  many  biihops  do  hoU 
livings  for  ever  in  conwundaw^  as  annexed  to  their  bilbopricks,  and 
particularly  the  biQiop  of  fVincheJler  has  two.  The  avoidance 
is  only  by  the  conftitution  of  the  church,  for  the  bifbop  was  origi- 
nally incumbent  of  all  the  livings  in  his  diocefe,  and  the  clerks  all 
employed  lender  him  as  his  vicars  and  curates.  And,  that  the  k'mg 
has  fuch  a  prerogative  of  filling  a  church  fo  void  by  cefTion  upon 
promoting  the  incumbent  to  be  a  bifbop,  is  plain  in  2  Rolh  Ar.  393. 
and  Wr'igMs  cafe^  in  Moore  399.  where  it  is  refolved,  that  ta  the 
law  is  by  multitudes  of  precedents,  and  authorities  there  produced, 
and  ccnllderately  perufed.  I  confefs  thofe  precedents  are,  that  fo 
it  had  been  ufcd  and  pradlifed,  precedents  de  fa£io :  but,  I  pray, 
can  there  be  ;|  better  title  to  any  right  thsui  continual  uiage  even  la 
the  cafe  of  a  common  perfon  ?  continual  ufage  in  the  cafe  of  the 
king  cannot  be  but  by  matter  of  record ;  and  when  precedents  of 
fuch  an  ufage  for  the  king  from  time  to  time  are  produced,  can  there 
be  a  better  or  a  ftronger  argument  of  a  title  for  tbe  king  ?  and  the 
cafe  of  Beds  v.  the  Bljbop  of  Oxford^  admits  it  beyond  all  difpute>  for 
there  they  will  not  fo  much  as  let  it  be  argued :  and  fo  Ctq.  Eli%, 
^()0.  and  2  Rolls  Ahr.  344.  all  fay  that  the  king  has  an  undoubted  pre- 
rogative to  prefent  upon  an  avoidance  by  ceffion.  Though  little  ap- 
pears in  our  books  of  this  prerogative  before  queen  Elizabeths  time, 
that  I  prefume  happened  becaufe  the  pope  cl?;med  it  in  difheriibn 
and  ufurpation  upon  the  crown,  being  an  avoidance  by  the  ecdefiaf- 
tical  law  of  the  kingdom ;  yet  I  take  it  as  a  fettled  refolution  and  maxim 
•  [  4^9  ]  of  the  law,  that  conftant  and  continued  u&ge  and  practice  for  more  • 
than  one  hundred  years,  is  more  than  a  good  warrant  to  conclude  that 
the  law  is  fo.  And  this  argument  will  not  be  (bak^n  by  (aying  it  is 
once  out  of  the  prerogative,  for  which  no  reafon  can  be  given^  foe 

Ftiio  5  &  6.  ^^^  king's  prerogative  is  part  of  the  law  of  the  kingdom,  and  the 
law  is  the  judge  and  meafure  of  right  and  wrong :  and  Statrford  in 
his  Trcatile  of  the  Prerogative  fays,  that  the  ftatute  of  prcrcfgatrij 
regis  doth  but  confirm  and  declare  that  which  was  the  common  bv 
))eforc»    But  let  me  demand  pf  t^im  Yi\iQ  mak^  his  p^je^Wx  wh^ 
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reafon  there  Is  to  be  given  for  collateral  warranties ;  yet  that  is  law,        ^mo 
though  a  natural  r^l'on  cannot  be  found  out  to  maintain  it;  and      Bisho'f  of 
3'et  I  take  it  to  be  a  good  reafon,  that  in  this  cafe  the  prefentadon       Ljud^s. 
upon  this  avoidance  is  given  to  the  king  as  fupreme  ordinary  by  the 
ecdefiailical  law:  we  are,  I  hope,  better  fons  of  die  church,  than 
to  think  the  conftitution  of  our  church  void  of  ail  reason.     But  I 
do  but  weaken  this  prerogative  which  has  been  fo  long  fetded,  by 
faying  fo  much,  as  if  it  wanted  arguments  to  fupport  it  j  and  I  had  not 
mentioned  it,  had  not  the  gendemen  that  argued  laft  for  the  defend- 
ant given  occafioa  for  it ;  for  though  they  pretended  they  would  not 
undertake  to  argue  it,  it  having  been  before  fettled  in  the  other  cafe, 
they  feemed  to  rack  dieir  Inventions  for  arguments  to  overthrow  it. 
The  king  then  having  this  prerogative  to  prefent  upon  an  avoidance 
by  ceffion,  I  think  he  is  not  debarred  of  it  by  this  difpenfation  -,  which 
I  did  not  obferve,  that  the  gentlemen  who  argued,  did  admit ;  and 
therefore  I  ibali  fpeak  but  ihordy  to  it.    He  is  not  barred  either  by  the 
difpenfation,  nor  the  a6l  of  parliament  that  impowers  it,  nor  the  king's 
confirmadon  puriliant  to  the  a6t  of  25  H^n.  8.    For  the  king,  by  his 
coniinnadonof  the  archbiihop's  difpenfation,  transfers  not  any  right  of 
his  to  the  incumbent,  but  barely  continues  his  po/Teifion  in  the  liv- 
ing, which  would  otherwife  have  been  void  by  the  confecration ; 
and  when  the  difpeniation  determined,  it  is  as  if  it  had  never  been, 
and  then  the  avoidance  is  made,  and  the  king's  prerogative  is  to 
take  place ;  the  avoidance  for  that  time  being  onlyfufpended  by  the 
difpenfadoa  which  had  not  been  of  force  Without  the  king's  con- 
firmadoii.     But  had  the  incumbent  died  or  retigned  during  the  con- 
dnuance  of  the  difpenfation,  he  being  compleat  incumbent  for  that 
time,  the  church  had  voided  by  death  or  refignation,  and  theif  ma- 
jeflies  could  not  have  prefented  to  it ;  ;!ud  this  appears  by  Park- 
hurJTi  cafe^  Dyer  228.  b.  and  233.  a.  and  2  Rolls  Abr,  344.  Then  *  .  *  [  490  ] 
the  king  having  this  prerogadve,  and  being  no  ways  debarred  by  this 
difpenfation  and  confirmation,  I  think  he  is  not  prejudiced  neither 
by  this  private  zBi  of  parliament;  for  I  think  this  no  ways  alters  tl;e 
cafe,  or  takes  from  the  king's  prerogative;  for  it  is  plain  upon  the 
whole  face  of  the  aft,  that  what  the  parliament  defigned  by  it  was  tvo 
ereS  a  new  parifb  church,  which  being  to  be  taken  out  of  another 
parifh  at  that  time  full  of  an  incumbent,  might  not  be  prejudiced  bv 
this  divifion,  and  the  patronage  of  this  new  church  for  the  future 
fetded*     In  order  to  the  filling  it  after  every  ordinary  avoidance,  it 
ena6b  that  Dr.  Tennifon^  whom  the  adt  takes    notice  of,    to  be 
the  prefent  incumbent  of  St.  Martin^ i^  out  of  which  this  of  iV. 
Jameses  is  carved,  fhould  be  the  firft  refior  of  this  new  parifh,  n:iJ 
then  vefts  the  patronage  in  the  hijbop  and  my  Lord  Jermyn^  by  turns, 
to  wit,  the  firft  turn  of  the  next  avoidance  to  /A^  btjhop^  and  the  ic- 
cond  to  my  hrd^  and  then  two  to  the  bijhop^  and  one  to  7ny  lord  iox 
ever.    So  that  to  make  a  reftory  prefentative,  and  fettle  the  advow- 
fon  of  it,  and  not  to  injure  the  prefent  incumbent,  cut  of  whofe 
pariih  the  new  one  is  taken,  is  all  that  the  aft  indeed  intended  ;  and 
it  will  be  a  flrange  conftruftion  of  the  aft,  that  it  vefting  the  ad- 
vowfon  in  the  bijhop  and  my  Lord  Jermyn^  and  givinj  the  next 
avoidance  to  thi  bifi)opy  thofe  vvprds  ^^  the  next  avoidance"  Ihould 
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exclude  the  king's  prerogative,  which  the  makers  of  the  zSt  never 
intended  to  meddle  with.  For  where  the  king  claims  a  thing,  with 
refped  to  his  royal  public  capacity,  there  I  think  it  as  a  certain  rak 
of  law,  that  general  words  in  an  z&  of  parliament  without  naming 
him,  will  not  bind  him,  fo  is  7  Co.  32*  and  fo  many  cafes  cited  in 
Magd*  ColL  cafi^  and  Plowd.  Conu  240.  And  that  this  being  newly 
made  a  re&ory  prefentative,  by  this  adt  of  parliament,  will  not  exempt 
it  from  the  king's  prerogative  is  plain ;  for  where  there  is  a  ceilion  of 
a  re£tory  prefentative,  the  king  is  to  have  his  prerogative  ;  and  be  it 
pld  or  new  that  makes  no  difference*  And  therefore,  it  has  been 
refolved,  that  the  wardfhip  of  the  heir  of  ajiuy  que  ufe  being  given  by 
the  ftatute  of  4  Hen.  7.  r.  1 7.  if  after  that  ftatute  cejiuy  que  uje  himfelf 
make  a  feoflrnent  to  the  neir,  and  die,  the  heir  within  age,  by 
force  of  the  ftatute  of  Marlbridge  made  two  hundred  years  before, 
he  fhall  be  in  ward.  And  many  other  cafes  upon  the  like  reafon 
there  are  in  f^emon*5  cafe^  4  Co.  4.  and  Plowd.  Com,  127.  Bulkley^s 
cafe.  To  make  this  a  donative  till  the  avoidance  of  Dr.  Tennifln^ 
I  muft  confefs  it  is  a  very  gteat  ftrain  of  wit,  it  being  to  expound 
*  [  49'  }  an  a£b  of  parliament  quite  contrary  to  the  intent  of  £e  makers,  * 
which  by  every  claufe  of  the  ?&  feems  to  be,  to  make  it  a  ponfh 
church  of  itfelf,  to  continue  the  prefent  incumbent,  and  to  fettle  the  pa- 
tronage.  And  conftrucSlions  of  ftatutes  are  to  be  made  of  the  w^ole 
a£ls,  according  to  the  intent  of  the  makers,  and  ^o  fometimes  are  to 
be  expounded  againft  the  letter,  to  prelerve  the  intent,  2  Co.  59.  b. 
and  Jones  J05.  But  I  think  no  cafe  can  be  put  in  law,  where  an 
2&  has  been  expounded  contrary  to  che  letter,  to  overthrow  the  in- 
tention.  And  it  is  plainly  a  fallacy  to  fay  Dr.  Tennifon  came  in  by 
donation  of  the  parliament  to  this  re<Slory,  and  thence  to  infer,  that 
it  is  a  donative,  and  not  a  rectory  prefentative,  till  it  is  made  fo 
by  the  bifliop's  prefentation.  For  oe  it  admitted,  that  Dr.  Tennifin 
came  in  by  donation  (though  it  may  as  properly,  if  not  more,  be 
called  a  prefentation  by  the  parliament  who  erected  the  living,  than 
a  donative,  which  is  without  formal  inftitution  and  induction,  the 
'  biihop  being  a  party,  and  his  confent,  and  all  a£b  of  jurifiii&ionbcii^ 
included  in  it)  but,  fuppofe  I  fay  he  ibould  come  in  by  donation, 
how  comes  it  to  be  a  donative  in  him,  and  prefentative  afterwards  ? 
The  parlii^iment,  it  is  plain,  gave  Dr.  Tennifon  no  right  that  he  had 
not'betbre ;  but  having  divided  the  parilh  of  which  he  was  incum* 
bent,  confirmed  him  in  the  poiTeifion  of  what  he  had  befbce,  by 
niaking  this  a  new  re£tory,  and  this  7&  immediately  upon  the  paf- 
fmg  of  it,  having  made  it  prefentative,  can  it  ceafe  to  be  fo  till  the 
biihop  prefent  ?  or  can  the  words  of  this  ad  give  away  the  king's 
prerogative  right,  if  it  happen  in  the  next  turn,  which  could  not 
be  forefeen  upon  the  making  of  the  a£i  ;  that  was  only  to  fetde  the 
ordinary  courfe  of  prefentation,  and  not  to  meddle  with  the  kill's 
prerogative,  which  was  but  an  accidental  thing.  Many  ads  of  par* 
Iiament  have  received  particular  interpretations,  to  avoid  a  particu- 
lar prejudice,  4  Injl.  33.  3  Co.  59.  But  no  cafe  can  be  (hewn  where 
the  words  of  an  2&  of  parliament  have  been  enlarged,  to  make  a 
conftrudion  to  bar  or  overthrow  that  which  the  niakers  never 
tl^ought  gf  gr  mtexided  tQ  middle  with*    And  Iheuld  I  iadmit  of 

(which 


Michaelmas  Term,  5  William  and  Mary,  In  B.  R.  4-9 

(which  I  deny)  that  the  words  of  this  aft  are  as  forcible  as  if  the  Kinc 

king  were  patron,  and  had  made  a  grant  of  the  next  avoidance,  and  «  ^'^\ 
fo  he  (hould  be  bound  by  them,  yet  in  that  cafe  which  was  boaftcd  Lok»on. 
at  the  bar  to  be  a  fingular  cafe,  and  unanfwerable,  I  think  the  king 
would  not  be  prevented  of  his  prerogative,  for  by  fuch  a  grant  no- 
thing paft  but  the  right  he  bad  to  the  next  turn,  as  ordinary  patron, 
not  any  thing  of  his  prerogative  right;  for  an  eftate  that  the  king 
hath  in  any  thing  which  comes  to  him  by  fuch  means  as  others 
come  to  them  by  *  is  one  eftate,  and  an  eftate  that  comes  to  him  *  f  402  5 
by  prerogative  is  another  eftate,  and  they  have  diftinft  confiderations 
and  operations  in  law,  Plowd.  Com.  333.  Rolls  Ahr,  195.  i  Co.  46, 
But  I  take  it,  that  cafe  though  the  law  isplain,  yet  is  not  the  king's 
cafe  here ;  but  this  is  rather  as  if  the  king  were  feifed  in  fee>  and 
when  the  church  is  full,  he  grants  away  the  patronage,  and  long 
after  the  grant  the  incumbent  is  made  a  biftiop,  and  To  the  living 
void  :  would  any  fay  that  this  grant  in  fee  would  include  his  prero- 
gative right  ?  That  can  never  be  intended ;  for  at  the  time  oi  the 
grant  it  could  not  be  forefeen,  and  therefore  it  cannot  be  in- 
cluded in  the  grant  fo,  nor  will  it  in  the  cafe  of  a  grant  of  the  next 
avoidance.  I  take  it,  the  books  are  plain,  that  they  are  two  diftinft 
eftates.  Therefore  the  aft  having  made  this  a  reftoryprefentative, 
which  becomes  void  by  cefHon,  the  king's  prerogative  operates  upon 
it ;  and  not  having  fatisfied  the  prerogative  turn  by  the  commcndam^ 
nor  barred  by  the  confirmation,  or  this  aft  of  parliament,  their  ma- 
jeftics  have  a  good  right  to  prefent  to  this  living,  and  therefore 
judgment  ought  to  be  given  for  them  againft  the  Bljhop  and  /);•• 
B'jrcL 
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The  Seventh  of  William  and  Mary, 
THE    KING'S    BENCH. 

Monday^  igti  November,  i694.* 


Sir  John  HoLt,  Knt.  Chiefjujlke. 
Sir  William  Gregory,^/.! 
Sir  Thomas  Rokeby,  Knt.     \jujlices^ 
Sir  Samuel  Eyre,  Knt.  \ 


Sir  Edward  Ward,  Knt.  Attorney  General. 
Sir  Thomas  Trevor,  Knt^  Solicitor  General. 


The  King  and  Queen  againji  the   Bilhop  of  London  Cafe  iS^. 
and  Peter  Birch. 

SEyre  Juftjce^  This  cafe  between  the  kikg  and  QtrEEN,  5.  c.  Antc^ 
«  and  the  bijhap  of  London^  ftands  for  the  refolution  of  the  413.441. 
court.  The  king  and  queen,  by  tiieir  attorney  general,  bring  a 
^uare  impedit  againft  the  bijhop  of  London  and  Dr,  Birchj  to  per- 
mit the  king  and  queen  to  prefent  a  fit  perfon  to  the  redlory  of  St. 
JameS'i  within  the  liberty  of  Wefiminfter*  And  this  comes  on  now 
upon  the  demurrer  of  the  attorney  general  to  the  plea  of 
Dr.  Birch.  The  attorney  general  in  the  declaration  fets  forth,  that 
by  an  zSi  of  parliament  made  i  Jac.  2.  c.  22.  a  precind  of  ground 
therein  exprefTed,  and  which  formerly  was  part  of  the  pari/h  of 
5/.  Martin  in  the  Fields^  (hould  from  henceforth  for  ever  after 
be  a  diilin£t  parifli  as  it  is  now,  to  be  caiiei  the  parifh  of  St. 
James^  within  the  liberty  of  WeJ}mnfiery  independent  upon  the 
parifh  of  St,  Martini  that  the  church  fituated  within  that  ' 
precin£t  (hould  be  the  pariih  churchy  that  thtre  fliould  be  a 
Voi;.  I.  I  i  re£tor 
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KiMO        tc&or  *  who  fhould  hzvccuram  animarum  of  die  inhabitants <sf  iat 
%iiiioVoV      P^i&  »  that,  there  fliould  be  ^   perpetual  fucceffion    of  redon 
LoMooN*      there;  that  J()r*  Tinniforiy  the  then  prefent  vicar  of  die  pariih  of 
^  J.  ^    St.  Martitiy  fhould  be  the  firft  reSor  oi  this  new  pariih  ;  and  thit 

I  49t  J  Df.^  Tennifon  and  his  Aicccfibrs,  re£lors,of  that  new  parifii,  fiiall  be 
incorporate,  and  have  a  corporate  capacity  and  a  fuccefion  by  die 
name  of  reAor  of  the  parifh  of  St.  James^  within  the  liberty  of 
WeftmnJleV'^  and  to  have  cure  of  fouls  ;  that  the  patronage,  advow- 
fon,  or  prcfentktion  of  this  parifh  and  redory  after  the  decease  of  the 
iirft  rcdior,  or  the  next  avoidance,  fhould  belong  to  and  be  vcfkd 
in  the  hifiyop  if  London  for  the  time  being!|  and  his  fiiccefibrs,  and 
Thomas  Lord  Jermyu  and  his  heirs  for  ever,  by  fuch  turns  as  in  die 
a£t  is  exprelTea,  thajt  is,  that  after  the  avoidance  of  Dr.  Tennlfs^s 
incumbency,  the  re£tor  fhall  be  prefehted  or  collated  by  the  bifbq) 
of  London  for  the  time  being,  the  next  by  my  Lord  yarwjn  or  his 
heirs;  then  the  two  next  turns  by  the  hifiiop  and  his  fucceflbrs; 
die  next  one  turn  by  my  Lord  Jermyn  or  his  heirs,  and  (b  to  con- 
tinue in  that  manner  for  ever.  He  fets  forCh  further,  that  by  virttie 
of  this  aft  of  parliament  Dr.  'Tennifon  wi  reftor  of  this  ntwfartp, 
and  parfon  imparfonee  of  diat  church,  and  was  afterwards  code- 
crated  bijhop  of  Lincoln^  whereby  the  living  Voided';  tblit  i(  be- 
longs to  the  king  and  queen  by  reafon  of  their  royal  prerogative  to 
prefent  a  fit  perfoii  to  that  church  fo  voided ;  and  diat  the  bijkf 
ff  London  and  Dr.  Birch  hindered  them,  &c.  To  this  Dr. 
iircb  comes  in  and  pleads,  that  he  i$  parfon  imparfonee  of  dsc 
church  by  oollatibn  of  the  bijhip  tf  London  ;  he  confefles  the  ad 
€)f  parliament,  and  that  Dr.  Tennifon  ^dvas  re£tor  diei^^  and  lets 
forth  further,  diat  Dr.  Tennifon  was  duly  created  and  confecnitdl 
hjhop  of  Lincoln^  and  that  thereby  the  church  became  void ;  and  tbc 
thereupon  the  bijhop  of  London  did  collate  him  clerk,  and  he  was  par- 
fon imparfonee  of  the  church  before  the  writ;  tt  hoc  paratus  ffi  veri- 
ficare.    The  Attorney  General  hereupon  demurs. 

And  I  AM  or  opinion  in  this  cafe,  that  the  plea  of  Dr.  Bird 
is  not  fufficient ;  but  that  die  king  and  queen  ought  to  prefent  to 
this  church,  and  that  judgment  ought  to  be  given  for  the  king  and 
<^een  accordingly. 

This  CASE  has  b'^en  argued  twice  at  the  bar  on  each  fide;  and  i: 
feems  to  me,  that  thofc  who  have  argued  on  the  part  of  the  ddenJanti, 
have  tnade  two  points  in  this  cafe. 

The  first  is,  whether  or  no  die  "king's  prerogative  of  prefenting 
to  a  redory  void  thus  by  ceffion,  and  the  promotion  of  die  in* 
*  [  495  1    ^ui^^Q^  *  ^^  operate  and  take  efied  upon  this  new  refiory. 

The  second  poin,t  that  is  made  is,  whether  or  tio  diis  Tt&orj 
is  prefentativey  or  at  leaft  was  fo  in  die  dme  of  Dr.  Tennifw^  for  ditV 
would  have  it  be,  that  at  leaft  during  this  time  it  was  a  d»nttti\:t\ 
and  that  it  was  never  Heard  that  die  king  prefented  to  a  dooauv: 
upon  his  promotion  of  the  incumbent. 
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As  to  THE  FIRST  'MINT  about  the  prerogative.  For  I  fliall  kj  ^^^^ 
nothing  updn  the  pofnt  of  Ae  conmundanij  ncitlier  have  I  opened  it  bisiToVof 
becaufe  the  counfel  for'the  defendant  waived  it  (it  Was  a  point  ad-  Lokdom. 
judged  in  Dr.  Lancaftir^s  cafe,  {a)  Upon  arguing  this  cafe  the  firft 
time  the  counfel  for  the  defendants  owned  the  prerogative  in  general 
to  prefent  to  a  benefice  upon  the  promotion  of  die  incurobent  to  a 
bifhoprick)  but  they  would  have  it  that  it  fhould  not  extend  to  this  new 
redory.  But  upon  the  fecond  argument  it  foenied  to  be  fuggefted, 
that  this  prerogative  of  tlie  king's  was  a  new  thing  in  genertil,  and 
that  H^righf  $  cafe  xn  Moor  {h)  was  grounded  upon  late  precedents. 
Now  that  point  has  been  fo  often  adjudged,  that  I  fhall  not  take 
iiny  pains  about  it;  but  fomething  1  iball  fay,  and  that  fball  be 
fliort ;  that  I  think  that  matter  was  fufficiently  fettled  in  JVright's 
cafs^  and  upon  great  confideration ;  for  the  book  fays,  that  the 
point  was  adjudged  upon  many  books^  as  well  as  precedents  cited, 
vouched,  and  perufed.  Manj  evidences  are  loft  by  time :  but  if  the 
hijhop  of  Ely  fpoke  truth  (which  I  doubt  not  at  all  he  did)  as  it  is  re- 
ported in  Bro.  Abr.  tit.  ^^  Prefentation  al  Efgltfe^'  12.  6i.  the  king 
had  fuch  a  prerogative  in  Edward  the  third's  time,  and  did  prefent 
by  virtue  of  this  prerogative;  and  certainly  there  ought  not  to  be 
any  doubt  of  that  point  at  this  time  of  day. 

But  as  to  the  queftion,  i^ether  or  no  diis  prerogative  fhould  take 
cffeft  upon  this  newly  created  reftory.  My  Lord  Coke  in  the 
cafe  oi  magdalen  College^  {c)  tell  us,  that  in  any  conftruclion  of  a6^s 
of  parliament,  the  original  intent  and  meaning  of  the  makers  of  the 
law  is  to  be  obferved :  and  that  will  appe^  in  this  cafe  by  the  whole 
purview  of^  this  adl  of  parliament,  whereby  it  is  obvious  to  colledl 
that  there  was  no  other  intention  in  it,  but  to  make  part  of  the  parifh 
of  5/.  Martin  a  parifh  of  itfelf,  it  being  of  too  large  an  extent  to  be 
taken  care  of  by  one  parfon,  and  that  therefore  this  parifh  fliould  be 
a  diftind  church,  and  confequently  fubjeS  to  the  king's  *  prcroga-  ♦  r  Aqd  1 
tive  as  well  as  any  other  rectories  whatfoever  that  are  prefented  to. 
It  is  enacted  that  the  precincl  of  ground  therein  mentioned,  which 
was  part  of  the  paiifli  of  St,  Martin^  fliould  be  thenceforth  a  dif- 
tincl  parifh  of  itfelf ;  diat  it  fliould  be  called  the  parifti  of  St,  James 
v^ithin  the  liberty  of  Wejlminfler ;  that  the  church  and  churcli-yard 
iilready  fet  out,  fliould  ferve  for  thofe  purpofes ;  that  there  ihould  be 
a  refibor  there,  v/ho  fliould  have  curam  animarum^  3nd  perpetual 
fucceffion;  that  the  re(Etor  fliould  have  the  houfe  in  the  church • 
yard  to  live  in ;  and  it  fettles  the  patronage.  Thefc  are  all  the  par- 
ticulars of  this  aft  of  parliament.  But  there  are  no  words,  nor  any  ^ 
matter  in  the  aft  of  parliament,  which  do  any  way  import  an  mtent 
that  the  king*  fliould  not  have  the  fame  right  of  prefenting  upon  ihe 
promotion  of  a  bifliop,  as  he  has  in  other  cafes  and  pariihes.  Per- 
haps, if  the  king  had  any  intereft  upon  the  foil,  upoii  which  the 
thurch-yard  (lands,  and  it  had  fo  appeared,  or  had  any  intereft  in  the 
poriih  church  of  St.  Martin^  out  of  which  this  new  parifli  church 
M'as  taken,  theihft  of  parKament  might  have  bound  fuch  the  V\\v^\ 

(«)  See  ante*  page  441^  («)  zx  Co.  74. 

l^j  Moor  399. 
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Knf«         right.     But  as  to  any  right  the  king  has  by  reaibn  of  his  preroTt 
BiiuoV  or      ^^^  "P°^  ***  accident  of  his  promoting  the  incumbent,  there  I^lt. 
Lou  DOM.      one  word  of  that  in  the  whole  a£l  of  parliament,  nor  any  thin:  lor 
it.     We  have  a  rule  in  law,  that  the  king  is  not  bound  by  an  icJn 
parliament  unlefs  he  be  particularly  named,  for  the  law  gives  br. 
that  prerogative,  for  the  dignity  of  his  pcrfon,  that  he  ihallnrrt 
by  conilruflion  of  law  included  in  common  words,  much  hfs  whi*! 
his  prerogatives  are  concerned.     There  are  many  cafes  to  \hi^  >• 
pofe,  and  I  (hall  inftance  but  in  one,  the  reafon  whereof  fcciis  ^ 
come  clofe  to  the  reafon  of  this  cafe,  and  that  is  the  cafe  up^t.: 
flatute  of  24  Hen,  8.  c,  12.  of  difpenfations  ;  and  the  name  ofth:>t'i 
is  Armiger  v,  Holland,  [d)     That  ftatute  appoints  that  djfperJi'i  ^ 
{hould  be  granted  by  the  archbifhop,  and  confirmed  under  the  ^ci* 
feal  i  and  there  are  in  that  ftatute  negative  words,  that  they  IhJi : : 
be  granted  in  any  other  manner.     Hicre  they  did  ai'judgc  tha '-« 
ftatute  only  transferred  to  the  archbifhop  the  authorities  the  f  n 
had ;  but  the  prerogative  which  the  king  had  at  common  b  t: 
grant  fuch  difpenfations,  were  not  taken  away  by  that  ad,  r.cr  t\  -ii 
he  be  reftraincd  unlefs  exprcfsly  named.     And  fo  is  the  op;:ir.; 
of  my  Lord  Hobart  146.  in  the  cafe  of  Colt  v.  Glover \  and  t- 
are  feveral  cafes  cited  there  likewife,  upon  other  ftatutes  to  L-:  L'-  - 
cffcft.     Now  the  cafe  before  us  is  a  much  ftronger  cafe,  fr...-: 
are  no  negative  words  in  this  'a£t  of  parliament.     It  is  well  Lc  1 
*  [  497  ]    ^^ri]g^A^*i  *  rtf/J,  that  the  judges  will  well  advife  before  they  will. >-' 
any  ancient  prerogative  in  the  crown.     I  do  not  deny  but  thit  i::>'' 
are  cafes  in  law,  where  the  king  fliall  be  bound  by  general  wcn>-' 
a  ftatute.     My  Lord  Coke  {e)  brings  them  all  under  diefe  h:»^. 
—First,  Such  afts  as  are  to  fupprcls  wrong. — Secondly, Such ^' 
are  to  take  away  fraud. — Thirdly,  To  prevent  the  decay  of  rc!L" - 
Now  certainly  this  aft  of  parliament  was  not  made  upon  anv  f^" 
accounts.     It  could  not  be  made  to  fuppreis  a  wrong,  fur  the  trirc; 
was  not  in  being,  not  in  ejfe  before:  here  is  no  pretence-  of  b^\ 
and  as  to  the  decay  of  religion,  this  adt  of  parliament  is  tk^^  ^ 
the  advancement  of  religion  and  the  profcflbrs  of  it.     Here  is  g-c::?: 
care  taken  for  the  fouls  of  the  inhabitants,  and  two  church  p'^'-'^- 
ments  made  out  of  one ;  and  in  neither  of  thefc  things  docs  "> 
king's  prerogative  interfere  at  all ;  for  let  the  king  or  th  ■':[■" 
have  a  right  to  prefent,  thefe  ends  are  equally  ferved.    Ay,  kri- 
they,  here  is  a  wrong  done  to  the  Lijbopy  for  he  lofes  his  c:hL: 
to  the  living.     If  the   bijhop  lofe  his  collation,  there  is  no  v*  •: 
done,  for  it  is  not  his  right  to  collate.     The  law  is  the  true  fl:Tv.  - 
of  right  and  wrong.     The  king's  prerogative  is  prt  of  th.Mi»» 
Engiandt  as  my  Lord  Coke  fays,  2  Iftft,  246.     And  if  by  the  k  r: 
prerogative  he  ought  to  prefent  in  other  cafes,  as  our  books  ly* 
ought,  then  it  is  a  wrong  to  the  king  to  deprive  him  of  Ac  fft'  *- 
tion.     It  is  not  a  greater  wrong  in  riiis  cai'e,  than  the  prcrogac-'  *" 
prefent  to  a  church,  during  the  vacancy  of  the  fee.    The  ore:- ' 
'  prefentatioii  belongs  to  the  bijhop  in  both  cafes,  but  the  law  inf*  • 
accidentals  gives  them  to  the  king.     And,  to  fay  the  rc:tc-</ 

\d)  Cro.  Elu.  549. 6oi.  690.   Moor  54^.         (#]  6  Co»  14. 
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le  patrimony  of  the  church,  I  grant  it ;  but  is  not  that  iatisfied  by  ^*"« 
le  incumbent's  receiving  the  profits,  who  is  a  member  of  the  Bitno?  or 
lurch,  if  he  is  prefented  by  the  king  as  well  as  by  the  bijhop  i  Lokoox. 
•jt,  (ay  they  then,  this  is  a  new  reclory,  created  by  thisatfl  of  parJia- 
ler.t.  I  cannot  fee  any  reafon  why,  or  how,  that  fliould  make  any 
i^crcnce  in  the  matter  at  all ;  that  the  one  is  an  ancient  rcftory  in 
le  other  cafe,  and  this  is  a  new  one  :  this  a  prerogative  inherent  in 
ic  crown,  and  operates  upon  all  prcfentative  churches,  when  once 
K  y  are  made  fo.  And  this  was  precedented  before,  in  that  new  parish 
f  oV.  Paul  Covent  Qt^rden^  *  taken  out  of  St.  Giles* s^  and  eredled  •  F  498  1 
ito  a  new  parifh  in  king  Charles  the  Firft's  time.  And  it  was  now 
tcly  prefented  to  by  the  king  and  queen,  upon  the  incumbent  Dr^ 
\itrick*s  being  made  a  bifhop.  I  have  caufed  the  aft  of  parliament 
i  that  cafe  to  be  looked  for,  and  have  perufsd  it,  and  there  is  not 
le  word  in  it  to  fave  the  king's  rig! it  any  more  than  there  is  in  this, 
h::  reafon  holds  as  well  in  bilhopricks  newly  created  by  aft  cf 
irliament.  For  it  may  as  well  be  faid  this  is  a  promotion  to  a 
i-vv  biflioprick,  and  therefore  the  prerogative  fhall  not  take  place ; 
iJ  yet  this  prerogative  of  the  kiirx's  was  never  queftioned.  It 
wS  taken  place  upx^n  the  king's  prefentation,  when  the  incumbent 
ras  promoted  to  a  new  bi.hoprick,  crcdled  by  ad  of  parliament, 

And  now  I  come  to  the  second  point  that  has  been  made 
\  this  cafe,  when  this  rectory  became  prefentative,  at  leaft,  whether 

was  in  the  titiie  of  the  new  b't/J)jp  of  Lincoln,  For  they  that  ar- 
ued  foi  the  defendant,  would  have  the  incumbency  of  Dr.  Tennifon 

>  be  a  donative,  and  then  the  king's  prerogative  could  not  operate 
pen  the  avoidance  of  a  donative.     Now  for  that. 

First,  I  am  of  opinion  that  Dr.  Tennifon^  s  incumbency  vras  of  a 
.*£lory  prefentative,  and  this  appears  by  the  a£t  of  parliament  itfelf, 
^hereby  the  patronage  is  fettled  as  well  as  the  pai^ilh.  It  euavSts  that 
Kre  fhall  be  a  reftor,  and  a  perpetual  fuccelTion  of  the  redlor  \  and 
!en  that  there  Ihall  be  a  prero;>jtive  and  right  of  prefentationjithen 

firil  appoints  Dr.  Tennifon  to  be  the  firlt  rector,  he  being  vicar  then 
F  St.  Martin* 5^  and  after  that  the  prefentation  (hall  be  in  the  bi(hop 
nd  my  Lord  Jtrnjyn^  as  the  a£t  directs  j  by  which  it  appears  that  it 
^as  tu  be  a  rectory  prefentative  ;  and  there  are  no  other  words  that 
lake  it  to  be  otherwife.  But  fey  they,  Dr.  Tennifon  is  made  the 
rft  rector,  and  then  afterwards  the  patronage  and  prefentation  \\ 
ttL-d.  I  anfwer  to  that,  thofe  words  which  make  Dr.  Tennifm  rec- 
^r,  are  through  neceffity,  that  he  might  be  the  firft ;  and  yet  it  does 
ot  alter  the  luturc  of  the  patroxuge.  And  it  would  be  a  very  ftrange 
:)rurdity  to  fay,  that  the  makers  of  this  zSi  of  parliament  did  intend 
« fifttle  a  rei^ry,  that  fliould  be  partly  donative,  and  partly  prefenta* 
ve ;  that  would  be  a  very  ftrange  conftruftion.  As  •  Plowden  lays  •  [  499  ] 
)  the  cafe  of  JjbtQn  v.  Stubf^  the  fenfe  and  reafon  of  the  law,  is 
le  law,  and  not  the  words  taken  &r\&\y ;  and  it  appears  by  the 
^l^ole  firame  of  this  ad,  that  as  this  parifli  was  made  out  of  another,  ' 

>  it  ihould  be  prefentative  as  the  church  out  of  which  it  was  taken 
"as  prefenutive.    By  the  pleading  it  muft  be  underftood  to  be  pre- 

I  i  3  (entativei 
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*vT"        fentative ;  for  it  is  agreed  that  the  church  becomes  vwd  bj  thepo 
BttHo*^  OF     niotion  of  the  bifhofH  which  could  not  be,  if  it  had  been  dooatifc. 

And  therefore  I  (hall  confider  the  reafons  ^hy  an  incumbenc)'  cf 
a  church  pre(enutive  is  void,  by  the  jiromption  of  the  incuinbent  to 
a  bi.'h  .prick  i  and  I  (hall  confider  the  nature  g[  a  donative,  and  upon 
what  principles  it  is  founded. 

As  to  THE  FIRST,  I  do  not  take  it  to  be  as  has  been  iaid,  that  this 
is  a  prerogative  ^yoidaqce.  I  take  it  there  is  no  fu^  thing  as  a 
prerogative  avoidance ;  for  as  it  is  faid  in  the  cafe  of  the  king  tr. 
the  bijhop  of  Wlnchefttr^  Cro,  Jac,  54.  the  law  gives  no  privily 
to  the  king  to  avoid  an  incumbency;  but  the  church  becomes 
void  by  reafon  the  bilhoprick  and  the  redory  are  incompad- 
ble  in  one  perfon.  And  this  is  ratione  eminent'ng  by  reafon  of 
the  dignity  of  the  bifhop,  that  he  who  is  advanced  to  die  fuperiii- 
tendency  of  the  church,  (hould  not  be  redtor  in  the  fame  church. 
And  fo  It  is  faid  in  JVoodUy^s  cafe^  as  it  is  reported  in  JVincb^  98. 

Then  as  to  the  nature  of  a  donative^  although  the  ezercife  and 
fundion  of  it  is  ecclefiaftical  ^d  iptritual,  yet  it  is  a  lay  foundation* 
As  it  is  {aid  2  RoiL  Abr.  343.  it  is  of  the  foundation  and  ere&on 
of  the  donor,  not  by  the  ordinary,  and  follows^  the  rules  and  Jaws 
ecclefiaftical,  as  in  the  cafe  of  Fatrchild  v.  Grajts^  Cn.  Jat.  63, 
reported  likewife  in  YeL  6i,  It  is  no  way  fubjed  to  the  ecclefiaib- 
cal  jurifdidion,  nor  any  part,  nor  any  order  in  the  church. 

Now  to  apply  this.  If  the  church  become  void,  it  is  by  the  pro- 
motion, as  it  is  agreed  by  the  defendants  in  this  plea;  it  muft  be 
underftood  to  be  by  reafon  of  the  incompatibility  for  a  paribn  to  be 
a  bifhop  and  rector  of  the  fame  church  ;  but  the  lame  perion  mi^ut 
be  a  biftiop,  and  yet  incumbent  of  a  donative.  It  viras  never  known, 
as  hr.s  been  (aid  by  the  defendants  couniel,  that  the  king  ever  pre- 
fented  to  a  donative,  upon  making  the  incumbent  a  bifhop  ;  and  I 
take  it,  that  the  reafon  of  that  is  becaufe  a  donative  makes  no  figure 
in  the  order  or  occonomy  of  the  church,  and  fo  too  the  hiihopiirk 
and  a  doiiative  arc  compatible. 

♦  £  500  ]  *  For  thefe  reafons,  I  am  of  opinion  first  of  all,  that  the  prero- 
gative of  the  king  (hall  operate  upon  this,  though  a  new  rpe>ory: 
and  then,  secondly,  that  this  rectory  is  prefentative,  and  therefc^ 
the  prefc;ntation  belongs  to  the  king  and  queen,  by  their  prerc^arive, 
and  tiiat  judgment  ought  to  be  given  for  them  accordingly. 


•r  <oi  1         *  -^  WRIT  OF  ERROR  in  parliament  was  brought  by  the  ploa- 
*"  ^     tiffs  Henry  bifhop  of  London  and  Peter  Birch  doaor  of  divinity, 

upon  a  judgment  in  a  quart  impedit  given  for  their  majefties  in  the 
court  of  King's  Bench  by  the  uniform  opinion  of  tub  whou 
COURT,  for  the  prefentation  to  the  re&ory  of  St.  Jamis  in  the 
liberty  of  Wcfimnjiery  vacant  by  the  promotion  of  Dr.  Toun^  » 
the  biihoprick.  of  Lincoln. 

X  Dr.  Tbmsi 
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Dr.  Thomas  Tennifon  being  lawful  vicar  of  the  parifh  of  St.         '^«*« 
Martin  in  the  Fuldsy  one  part  of  the  faid  pariih  was  by  aft  of  par-     biiiwV  or 
Uament  ere<9^  into  a  diftinft  parifii  and  reftory,  and  called  by  the      Umoom. 
name  of  the  parifh  and  reftorv  of  St.  James  within  the  liberty  of         ^^^  ' 
ffyfrmnjlfr  f   and  JDn  Tennifon  appointed  the  firft   re^r  there.  ,5^*   i^jac. » 
The  fame  a£l  vefts  the  patronage  in  the  b'ljhop  of  London  aad  his  fuc-p 
ccflbrs,  and  Thouas  Lord  Jennyn  and  his  heirs  \  and  then  appoints 
in  what  order  and  proportion  each  of  the  faid  patrons  (hall  prefent ; 
viz.  that  the  firft  reflor  after  the  deceafe  of  the  faid  Dr.  Tennijfon^  Ante  413. 441, 
or  other  next  avoidance,  (hould  be  prefcnted  or  collated  by  the  btjhop  ^^^ 
of  London  for  the  time  being,  and  the  next  by  the  Lord  Jerntyn  and 
his  heirs ;  the  two  next  by  die  bijhop  of  London  and  his  fucceflbrsi 
and  the  next  by  *  the  Lord  Jermyn  and  his  heirs  \  and  the  like  fuc-    •  [  50a    ] 
ceffion  of  two  turns  and  one  turn^  for  all  times  to  come.     Dr.  Ten-  ^  Detmh. 
yiifon  was  duly  eledled  bi/hop  of  Lincoln.  .Before  Dr.  Tennifon^ s  confe-  1691. 
c ration,  the  then  archbijhop  of  Canterbury  granted  a  diipenfation  to  *|  ^'«**« 
him  in  due  form  of  law,  to  retain  and  keep  the  vicarage  of  5^  Mar-^  '  ^'* 
thi^  and  the  reftory  of  5/.  James^  together  with  the  bijhoprick  of 
Lincoln^  until  the  firft  of  fuly  then  next  following.     This  was  con-  ,^  Vecmi. 
firmed  by  the  king  and  queen,  by  letters  patents  under  the  great  1691. 
feal  of  England  (as  the  ftatute  of  25  Hen.  8.  c.  21.  requires).     After 
which,  v/z.  The  faid  bifhop  eleft  was  confecrated ;  but  by  virtue  of  25  Decemk* 
the  difpenfation,  and  according  to  the  rules  of  law,  the  living  did  not  1691. 
become  void  at  the  time  of  the  confecration  (as  otherwife  it  would 
have  done);  nor  did  it  become  void  until  the  firft  of  July  1692,  at 
which  time  it  voided  by  ceflion :  in  which  cafe  the  crown  hath  an 
undoubted  fight  to  fupply  it  by  prefentation  for  that  turn,  to  whom- 
I'oever  the  patronage  belongs. 

This  cause  was  feveral  times  argued  at  the  bar,  and  after« 
wards  folemnlyat  the  B£XCh»  and  judgment  given  by  the  whols 
coyi^T  for  their  majcllics, 

The  matters  which  have  been,  and  probably  may  be  again  ftii:red 
agah^ft  their  majeities  right  in  this  cafe,  are  thefc. 

First,  Whether  the  crown,  upon  the  promotion  of  the  incum- 
bent of  a  f'lbjefl's  living  to  a  bilhoprick,  has  a  right  by  prerogative 
to  prefent  to  that  living  for  the  next  turn  i 

Secokdly,  If  there  be  fuch  a  prerogative,  ytty  whether  the  dif- 
penfation and  confirmation  in  this  cafe  do  not  amount  to  a  fervintr 
of  that  turn  ? 

Thirdly,  Whether  this  aft  of  parliament  has  made  any  altera-^ 
tion  in  this  cafe,  to  differ  it  from  the  crown's  prefenting  upon  or- 
dinary vacancies  in  othei'  livings,  upon  the  promotion  of  the  incum* 
bents  ? 

The  TWO  FIRST  of  thefc  points  being  adjudged  with  the  crpwn 
in  the  cafe  of  St.  Martinis  (which,  was  enjoyed  accordingly)!  and 
there  being  no  difference  ;^S  to  thefc  points  between  St.  Martinis  and 
St.  James's, 
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KiKo  The  THIRD  POINT  rifiHg  upon  the  aft  of  pariiament  was  pria- 

811^0?  or     cipally  and  indeed  only  intended  to  be  conftdered  in  the  cafe  of  Su 

London.       JarKt^s's ;  but  fome  of  the  now  plaintifis  counfel  ftirring  die  two  ia& 

points  again,  the  court  of  King's  Bench  took  them  aSb  into  cocii- 

deration,  and  gave  judgment  upon  all  three  for  their  maiefties; 

^  [  5^3  ]    which  was  done  bv  ^  the  uniform  opinion  of  ths  wholb  Ccuilt 

with  great  cleameis. 

As  to  THE  FIRST  POINT,  This  prerogative  and  right  of  preToit- 
ing  by  the  crown,  upon  the  promotion  of  the  incumbent  of  a  fob- 
left's  livine;  to  a  bi(hoprick,  is  an  ancient  right  fettled  and  e{b« 
olifhed  by  divers  folemn  judgments  in  the  reigns  of  king  Henry  the 
eighth,  queen  Elizabeibj  king  Jafws  the  firft,  and  downwards ; 
and  whenever  queftioned  or  doubted,  always  prevailed ;  and  diere 
is  no  one  judgment  or  judicial  opinion  in  the  law  books  againft  it, 
but  manv  for  it.  And  if  fo  full  and  particular  an  exercife  <^  dm 
prerogative  do  not  appear  in  the  old  books  of  the  law,  as  has  dcvst 
in  and  from  the  reign  of  king  Henry  the  eighth  downwards,  it  maj 
reafonably  be  fuppoTed  to  be  occafioned  by  the  unlimited  power  and 
pfurpation  which  the  popes  of  Rome  afliimed  to  themfelves  in  thii 
kingdom,  ill  making  bifhops,  conferring  titles  to  vacant  livings, 
and  the  like,  not  only  againft  the  prerogative,  but  even  againft  the 
ftatutes  of  the  realm.  And  if  any  inferences  have  at  any  time  bees 
drawn  from  any  thing  (aid  in  any  old  book  in  doubt  of  fuch  prero- 
gative, the  fame  have  been  reftified  by  fettled  judgments  in  coom 
for  many  ages  paft,  in  times  when  the  learning  and  integrity  of  d^c 
judges  admitted  of  no  difpute.  Nor  is  it  any  objeftion  againft  this 
right  of  the  crown,  that  it  has  not  been  put  in  execution  in  ionic 
pales  anciently  where  the  crown  had  another  tide,  by  reafon  of 
wardship,  or  of  the  temporalities  of  a  biftioprick  being  in  the  kind's 
hands  J  for  befide  what  is  (aid  before  as  to  the.  pope's  daiofis  ani 
ufurpations,  the  crown,  without  prejudice  to  the  prerogative,  might 
make  uie  of  that  other  title  not  claimed  by  the  pope,  upon  which  to 
bring  quart  impedits  (wherein  one  fingle  tide  muft  be  relied  oa) 
radier  than  to  niake  ufe  of  that  which  the  pope  then  challenged  and 
ufurped,  it  being  improper  for  the  king  to  fet  up  his  own  preroga- 
tive againft  himfelf,  when  he  h^d  another  tide  in  him  by  way  of  in* 
tereft.  And  it  feems  a  ftrange  attempt  after  fo  many  ages,  and 
fuch  fetded  judicial  determinations,  to  queftion  tliat  point  ^prero- 
gative, whereunto  (till  this*  cafe)  an  entire  fubmiffion  has  been 
made,  and  many  eminent  clergymen  of  the  church  of  England  Yavt 
enjoyed,  and  fome  now  do  hold  livings  u^ider  the  tide  of  that  prero- 
gative ;  and  it  appears  by  fome  books  of  prefentations  to  livings 
in  and  fmce  the  reign  of  queen  Elizabeth^  ftill  extant  (die  fonncr 
being  loft  or  deftroyed)  that  the  crown  has  prefented  feveral  hur.- 
dreds  of  times  upon  fuch  promotions,  and  enjoyment  were  bad  ac* 
cordingly. 

*  [  5^4  ]  *  As  to  THE  SECOND  POINT  about  the  difpenferion*,  Aat  can  ia 
no  fort  be  any  objeftion  to  the  right  of  the  crown;  for  this  diipcnsV 
tion  being  granted  to  the  Encumbent  to  retain  his  living,  is  not  injud^- 
ment  of  law  ^ny  conmendam^  but  coming  before  the  confecration  was 
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lawful  and  eflTe^hial}  and  the  now  plaintiffs  by  their  pleadings  in        ^m^ 
the  caufe,  have  owned  and  admitted  it  to  be  fo ;  and  dien  thereby      bishop  or 
the  avoidance  was  fufpended,  ^d  no  vacancy  happened  by  the  con-       Loudon* 
fecration^  nor  till  the  difpeniation  expired,  which  was  the  firft  of 
July  1692.     So  that  to  affirm  this  difpenfation,  or  confirmation, 
did  ferve  or  execute  thcf  king's  turn,  is  to  fay  the  king  ufed  his  turn 
before  he  had  it,  or  filled  a  vacancy  before  it  was,  and  that  not  by 
his  own,  but  by  tlie  a<^  or  inflrument  of  the  archbifhop ;  the  con* 
firmation  (which  is  the  king's  a£l)  being  barely  a  formality  required 
by  the  flatute  of    Hen.  8.  c.  ^  to  the  difpenfation  of  the  archbifhop. 

As  to  THE  THIRD  POINT  upon  the  a<Sl  of  parliament,  there  have 
been  two  things  objefied  by  the  now  plaintifPs  council. — ^Fjrst, 
That  St,  Janus  is  a  new  reSory  created  by  a£l  of  parliament,  and 
that  Dr.  Tennifin  came  not  into  it  by  prefentation,  but  donation ; 
and  that  Ujc  prerogative  operates  only  upon  prefentative  livings. — 
Secondly,  That  by  the  exprefs  worus  of  the  aft  it  is  provided,  that 
the  fii  ft  reftor,  after  the  deceafe  of  Dr.  Tennifon,  or  next  avoidance, 
fhall  be  prcfented  or  collated  by  the  bijhop  of  London,  As  to  the 
FIRST  >  there  is  no  doubt  but  that  St,  Jameses  is  by,  the  a£l  made  a 
prefentative  re6bory,  participating  of  the  nature  of  other  prefenta- 
tive livings,  and  Dr,  Tcnnijon  was  continued  in  his  former  cure, 
though  under  another  name  :  and  there  is  no  reafon  in  law  to  make  it 
a  donative,  or  otlierwiie  than  of  the  nature  of  a  prefentaiive  living  in 
Dr.  Tennifon^  nor  for  a  dillinftion  between  old  and  new  reftoricsj 
but  the  right  of  the  prerogative  being  founded  upon  the  promotion 
of  the  incumbent  that  holds  equally  both  in  old  and  new  rcftories 
where  fuch  promotion  happens  to  be,  and  when  this  new  reftory 
voided  by  promotion,  then,  and  not  till  then,  the  crown's  preroga- 
tive to  prcient  arcfe,  as  much  as  it  v/ould  or  could  have  done  in  the 
cafe  of  an  old  prefentative  living.  As  *  to  the  second  ;  there  can  •  [  505  J 
be  no  reafon  to  think  the  a£k  intended  to  take  away  the  prerogative 
of  the  crown,  which,  generally  fpeakiag,  is  not  bound,  unhis  fpe- 
cially  named  5  but  the  end  of  this  acl  was  to  eredt  a  new  parilh  and 
redlory ;  and  to  make  them  of  the  fame  niUure  with  other  parilbes 
and  rectories  ;  and  to  fettle  the  rights  of  each  as  between  tlie  patrons 
and  parifhioners  ;  but  in  no  fort  to  meddle  with,  much  lefs  to  take 
away  the  rights  cf  the  crown ;  nor  was  there  any  need  of  a  faving  of 
the  king*s  right  which  arofe  by  the  a<ft  by  making  the  re;Story  pre- 
fentative. And  it  is  not  of  any  weight  to  fay  the  exprefs  words  are 
for  tht  bijhofi  prefcnting;  the. intent  of  the  aa  is  fatisficd  by  fettling 
the  ordinary  courfe  of  prefcntations,  without  excluding  the  preroga- 
tive, and  the  bijhop  mull  take  his  right  fubjeft  to  the  ruL^s  of  law, 
one  part  of  which  is  the  prerogative;  and  it  hath  been  refolved 
that  the  grantee  of  the  next  pr^ftntation  mufl  give  way  to  tlie  pre- 
rogative, though  he  lofe  his  turn  by  it :  and  if  this  y£t  fhould  be 
taken  literally,  then  there  would  be  no  right  to  prefent  by  lapfc,  nor 
prefentation  by  the  crown,  in  cafe  of  any  forfeiture,  or  of  the  tempo- 
ralities being  in  the  king's  hands,  which  would  be  abfuid  to  main- 
tain J  and  fuch  a  literal  confiruction  is  againfl  the  rules  and  rcafoa 
of  law,  and  many  judicial  determinations  in  the  like  cafes. 

Wherefore  it  is  prayed  the  judgment  may  be  affirmed.  (/) 

(/)  The  judgment  wju  a^rmed  accordjnglx,  S»C.  Showtr*!  Cafes  in  Pari.  1^5. 
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Harcourt  againft  Fox.  Cafe  264. 

LEVINS  Strjeant.  May  it  pleafe  your  lordfliip,  Simon  Harcourt  Mehltatui  */- 
is  plaintiff,  and  John  Fox  is  defendant.     This  is  in  an  ajfump-  ^"^^^^/^^ 
fit  for   forty  {hillings,  had  and  received  by  the  defendant  for  th^  appointed  pur. 
plaintifPs  ufe.     Upon  mn  aJfuTnpfit  pleaded,  the  jury  find  a  fpecial  fu-nt  to  1  Will, 
yerdia— First  they  find  the  ibtute  of  37  Hen.  8.  c.  i.    And  ^f^l^^  *'« 
that  itatute  doth  recite,  that  the  Lord  Chancellor  before  then  had  perqoifices  of 
had  the  nomination  of  the  cu/ios  rotu/orumy  and  the  cttftet  had  the  office  received 
appointment  of  the  clerk  of  the  peace ;  and  then  takes  notice,  that  Jjj*tJ5^^'thr* 
of  late  feveral  perfons  had  been  made  cujloda  and  clerks  of  the  office  by  a  fuc. 
peace  for  lives,  whereby  great  mifdemeanours  had  been;  and  for  cccdingr»/«f 
reformation  of  them,  it  enads,  that  none  be  made  cujios^  but  by  a  JJf'tppSntoeiit 
bill  under  the  king's   hand,  and  he  (hould  remain  cujlos  till  the  t>eing  ^mjki/w  ~ 
king  by  another  bill  under  his  hand  appoints  another  peribn  to  benefigefferu^ 
be  cuftos\  and  that  t\ery  cuflos  rotukrum  do  appoint  the  clerk  of  Jhe«mdfil*Jf 
the  peace  who  is  to  hold  the  ♦  office  fo  long  as  the  other  fhould  the  cufi^u 
continue  cuftos-i    fo  as  he  demean  bimfclf   well    in   the    office,  s.  c.  Ante, 
— SEcoND|.y,  They  find  the  Itatute  of  the  i  WiUiam  and  Marfy  4*6 
'•  21.  which  appoints,  that  the  cuftos  (hall  be  made  according  to  the  ?"^-  Poft>5»^. 
appointment  in  the  ftatute  of  37  Hen.  S.'c.  i.  which  had  been  altered  li.  Ray.  ,6x^ 
by  aflatute  made  in  the  reign  of  Edward  the  fixth,  which  I  (hall  853-  'Hi* 
have  ocafion  to  open  by  and  by.    And  it  further  ena£b,  that  the    ^  .  ^ 

cuftoi  roiiilorum  iball  appoint  a  perfon  to  be  clerk  of  the  peace  to        L  5^7  ^ 
execute  the  fame  by  himfelf  or  his  fuffictent  deputy,  and  to  take 
wd  receive  the  fees  and  profits  for  fo  long  time  only  as  he  ihall 
veil  demean  himfelf  in  his  faid  office.    Then  the  next  daufe  iS| 
**  that  if  any  clerk  of  the  peace  do  mifdemean  himfelf  in  the  office, 
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HARcovftT  upon  complaint  in  writing  to  the  juftices  at  the  quarter  (efions, 
Fox.  ^^y  ^^^7  remove  or  fafpend  him,  and  dien  die  cii/ffos  (hall  nomi- 

nate another,  but  if  he  negled  to  nominate  before  die  next  qoaiter 
feiHons,  the  juftices  of  the  peace  at  that  quarter  feffions  fhall  appoint 
ene  to  bold  the.  office  and  execute  the  fame  by  himfelf .  or  deputy, 
and  to  receive  die  foes  and  profits :  here  indeed  it  is  not  (aid  how 
lone  he  (hall  hold  it,  but  it  is  added  by  way  of  ^  Proviso,  that  he 
^  mall  be  liable  to  all  thj  penalties,  forfeitures,  condidons,  limita* 
^  tions^and  provifions  therein  and  thereby  mentioned  and  exprefili, 
^  and  be  removed  or  difcharged  by  die  juftices  in  manner  above 
«  fpecified."  Then  there  is  another  daufe  in  the  new  ftatutc  which 
enads,  that  the  aifiosy  or  any  other  perfon  to  whom  it  belongs  to 
appoint  a  clerk  of  the  peace,  (hall  not  fell  the  place,  or  take  an  j 
bond  or  afliirance  to  receive  any  reward,  money,  fee,  or  proJi:» 
direfUy  or  iodiredly  to  him,  or  any  other,  for  fuch  appointmeTit, 
upon  pain  that  both  the  buyer  and  the  feller  (ball  be  di&bled  to  hoM 
their  places,  and  (hall  forfeit  the  double  value  of  the  things  given 
or  taken.  Then  comes  the  laft  claufe  j  *«  that  every  clerk  of  the 
^  peace  before  he  enter  upon  the  execution  of  the  office,  (hall  in 
•*  open  feffions  fwecr  that  he  has  not,  nor  will  pay  any  money  or 
"  reward,  or  give  any  bond  or  affiirance  to  pay  money,  fee,  or 
"  profit,  directly  or  indire&Iy  to  any  perfon  or  perfons  whomibcver 
**  for  fuch  nomination  or  appointment,"  Then  the  jury  find  fcr- 
ther,  that  on  the  9th  of  July  in  the,  firft  year  of  JViUiam  and  Man^ 
my  Lord  of  Clare  was  made  cujlos  rotuUrum  for  the  county  of  Aiid^ 
Mcfex^  and  he  appointed  Mr,  Harcourt  the  plaintiff  clerk  of  the 
peace,  and  they  find  the  patent  in  hac  wr3<?,  whereby  he  is  appointed 
to  be  clerk  of  the  peace  for  fo  long  rime  as  he  (hall  well  demean 

•  r  ro8  j  himfelf  in  the  office.  And  *  then  they  find,  that  afterwards  in  the 
third  year  of  IViUiam  and  Mary^  my  Lord  of  Clare  is  remcvci 
from  the  place  of  cuflos^  and  my  Lord  of  Bedford  is  made  cujlos^  and 
he  makes  the  defendant  Mr.  Fox  clerk  of  the  peace,  with  a  li mira- 
tion in  the  words  of  37  Hen.  8.  r.  i.  to  conrinue  clerk  of  the 
peace  fo  long  time  as  my  Lord  of  Bedford  ihould  continue  cvfhi 
rotulorunii  he  demeaning  himfelf  well  in  the  faid  ofHcc,  Th.y 
find  liicewifc,  that  this  clerk  of  the  peace  thus  put  in  by  mj 
Lord  of  Bedford^  hath  received  money  as  fees  lor  'the  officj, 
for  which  the  clerk  of  the  peace  put  in  by  my  Lord  of  G*:-: 
hath  brought  his  action;  but  which  of  them  is  reaUy  clerk 
•of  the  peace  the  jury  are  doubtful,  and  fubmit  it  to  the  judgment 
of  the  court :  and  if  the  law  be  for  the  plainrifF,  they  find  fcr 
the  plainriff;  if  the  law  be  for  the  defisndant,  they  find  for  the 
defendant*  My  Lord,  the  caufe  upon  this  verdi£l  is  (hordy  but 
this.  The  Earl  of  Clare  is  put  into  the  office  of  cuftos  muUrkvi 
(ince  the  ftatute  of  i  IVtll.  and  Mary^  c.  21.  he  puts  \n  the  jJam- 
dffto  be  clerk  of  the  peace  in  the  words  of  that  ftatute :  my  Lo^d 
of  Clare  is  removed,  and  my  Lord  of  Bedford  \%  made  <jj/?«  m/*/:- 
rum^  and  he  puts  in  the  defendant  to  be  clerk  of  the  peace  in  die 
words  of  the  ftatute  of  37  Hen.  8.  c.  I.  and  the  queftioq  in  the  caie 
is,  whether  of  thefe  two  be  clerk  of  the  peace  at  th^  dme  of  the 
defendant's  receiving  the  fees  of  the  office.  And  with  fubmiffion 
1  conceive  the  plaintiff  was  then,  and  ftill  is  clerk  of  die  peace  by 
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virtue  of  the  conftitution  and  appointment  of  my  Lm-i  of  dare :  Haicowrt 
but  however  the  defendant  is  not,  if  the  plaintiff  {hould  not  be,  for  J^^ 
he  IS  not  put  in  according  to  the  limitation  la  this  laft  law.  Mr 
xoRD,  there  was  a  ftatute  that  came  between  thefe  two  mentioned 
in  this  rpecial  verdi6t,  and  which  in  (hort  was  the  occafion  of  making 
this  laft  ftatute,  and  that  is  3  &  4  Edw.  6.  c.  i.  which  recites  the 
ftutute  of  37  Hen.  8.  r,  I.  and  the  inconveniencies  that  arofe 
thereupon  for  want  of  a  cuftos  many  times,  becaufe  they  could  not 
come  immediately  to  get  the  king's  hand  to  the  billj  and  therefore 
it  doth  appoint  the  eujios  ftiould  be  made  by  the  chancellor  or  keeper, 
as  it  was  before  this  ftatute  of  37  Hen.  8.  c.  1.  Now  this  ftatute 
of  If^dliam  and  Mary  doth  reftore  the  ftatute  of  37  Hen.  8.  c.  u 
as  to  the  cuftos  rotukrum  to  be  appointed  by  the  king  by  bill  to 
continue  till  the  king  appoint  another  by  bilU  But  •  my  lord,  as  *  C  5^9  3 
to  the  clerk  of  the  peace,  that  ftatute  of  3  &  4  Edw.  6.  e.  i.  faid 
nothing,  but  appointed  only  the  manaer  of  malane  the  cuftos  j  and 
the  clerk  of  the  peace,  as  to  his  office,  it  flood  as  it  was  before. 
T^ow  this  laft  ftatute  appointing  that  the  cuftos  ftiail  be  made  ac- 
cording to  the  method  prefcribed  in  the  ftatute  of  37  Hen.  8.  f.  i. 
therefore  I  do  hurnbly  conceive,  the  defendant  would  infer  from 
hence,  that  becaufe  the  cuflos  rotulcrum  was  to  be  made  according  to 
the  ftatute  of  37  Hen.  8.  c.  I.  the  clerk  of  the  peace  muft  be 
made  according  to  the  ftatute  too,  and  thence  I  do  imaaine  the 
difference  between  the  plaintiff  and  defendant  cloth  arife*  But  with 
fub.niilion  to  your  lordfliip,  I  conceive  this  inference  can  be  drawn 
neither  from  the  words,  nor  from  the  meaning  of  the  ftatute  of  the 
fir  ft  of  this  king  and  queen;  for  though  it  did  intend,  that  the 
cuftos  rotulorum  mould  be  made  and  continue  as  he  was  before  the 
ftatute  of  Edward  the  fixth.  Yet  I  think  it  is  plain  it  did  not  in- 
tend that  the  clerk  of  the  peacj  fiiould  continue  as  he  was  by  the 
ftatute  of  Henry  the  eighth.  But  I  rather  take  it,  that  this  is  a  new 
law  as  to  this  office  of  clerk  of  the  peace  to  new  mould  the  office, 
and  make  it  difrl-Tent  from  what  it  was  before  this  new  adl.  My 
LORD,  I  conceive  that  what  they  would  have,  cannot  be  inferred 
from  the  words  of  the  ftatute;  for  the  word.=?  are,  that  the  cujhs 
r-Aulorum  fliall  be  made  according  as  is  directed  by  the  ftatute  in 
the  37  Hen.  8.  f.  I.  and  if  it  had  gone  no  further,  what  had  that 
been  as  to  the  clerk  of  the  peace  ?  They  might  then  have  had 
more  ground  to  infer,  that  the  clerk  of  the  peace  fliould  continue 
as  he  was  before,  if  tins  ftatute  had  faid  no  more,  though  perhaps 
it  might  have  hecn  fomewhat  difficult  to  have  made  fuch  an  expo- 
fition  iince  the  ftatute  had  rcftored  the  one  ofHcer,  but  not  men- 
tioned the  other.  Truly  I  cannot  tell  what  expofition  might  have 
been,  but  here  I  am  fure  there  can  be  none  fuch ;  for  v/hen  it 
comes  to  declare  the  right  of  nomination  of  the  clerk  of  the  peace 
to  be  in  the  cuJlos^  it  plainly  fcys  the  clerk  fliall  be  made  in  another 
manner,  than  he  was  to  be  made  by  37  Hen,  8.  c.  i.  for  the  words 
of  the  limitation  are  otherwife  in  this  Itatute  than  in  that.  The  fta« 
tute  of  37  Hen.  8.  r.  i.  %s,  he  fliall  be  clerk  fo  long  as  the  cuftos 
fliall  contmue  in  his  office,  demeaning  himfelf  well ;  but  the  words 
of  this  ftatute  are,  that  the  iuftos  fliall  make  the  clerk  of  the  peace 

to 


494  Cafter  terfh^  5  "William  &hd^M^»  it  B.  tL 

HA»eovBT     to  execi^te  the  office  fo  fong  as  he  fl^l  deme^  himi^wdl  in  ii 

Fox.         office,    it  does  not  iky  dts  long  as  he  continues  cufics^  fo  as  he  ()> 

mean  himfelf  ^Uy  wiuch  are  die  words  .of  At  M  ibtiite,  i»t 

iimply  1^  abfolutely,  fo  long  as  he  well  'demean  himfelf  is  the 

•  C  5^^  ]  office.    Now,  ♦  MY  LORO^  tS»  I  take  plainly  to  be  an  cftatefo 

life;  for  if  any  judicial  or  miniftcrial  office  be  granted  to  anymza 
to  hold,  fo  long  as  be  behaves  himfelf  well  in  the  office,  diat  is  as 
eftate  for  life,  unlefs  he  lofe  it  for  milbehaviour.  So  was  Sir 
^  y»hn  IFaUirU  tafe^  (a)  as  to  the  office  of  chief  baron  of  ifcc 
exchequer ;.  and  fo  was  Ju/Ka  Archer's  cab  (i»)  in  the  time  of  king 
Cbarlis  the  fecond.  He  was  made  a  judge  of  the  (Common  Flos 
fUOm  diufi  bene  giffirity  and  though  he  was  difplaced  as  'far  as  tbej 
pould,  yet  be  continued  judge  of  diat  court  to  the  time  of  ^ 
'  death ;  and  his  name  was  ufed  in  all  the  fines  and  other  records  of 
the  court :  and  fo  it  is  in  all  cafes  of  grants  from  the  king;  or  firom 
any  other  -peribn*  And  then  with  your  fiivour,  my  iord,  tiiis 
ftatute  of  JVilliam  and  Mary  appointmg  diat.the  rw/foi  retubrm 
IhaU  be  made  according  to  the  provifion  of  37  Hen.  0.  r.  i.  but  the 
derk  of  the  peace  (haH  remain  clerk,  as  long  as  lie  well  demeaos 
himfelf  in  his  office;  that  is  a  quite  different  liihitatidn  fromtim 
other  ftatute  of  37  Hen.  8.  r.  i .  and  the  only  qualification  of  his  efbt& 
in  the  office,  is  by  the  words  of  this  ftatute,  during  good  behaviour; 
and  that  is  an  eftate  for  life,  unlefs  his  miibehaviour  in  his  office; 
and  from  dience  I  am  fure  it  cannot  be  coUefled,  as  oat  of  the 
words  of  the  ftatute,  that  he  (hall  be  removable  by  Ae  cufissy  or 
by  the  removal  of  the  cu/los^  or  by  any  body  elfe,  but  for  raiioehavi- 
our.  My  lord,  I  conceive  they  'will  find  it  as  hard  to  make  out 
any  fuch  inference  from  the  intention  of  this  aA  of  parliament, 
from  the  words  that  he  (hall  be  removeable  any  ways  but  for  mit- 
demeanor :  I  confefs  it  will  be  hard  by  an  implacit  intention  t» 
think,  that  when  the  ftatute  fays  he  ihall  continue  fo  long  as  he  de- 
means  himfelf  well,  which  gives  him  an  eftate  for  life,  any  coUatetai 
words  fliould  take  that  eftate  out  of  him,  and  make  him  to  holil 
his  office  no  longer  than  the  cit/los  continues  cu/l9S.  But,  my  loeDt 
I  take  it  with  fubmiffion,  from  the  whole  frame  of  this  Ifatute,  it 
is  plain  the  parliament  did  not  intend  to  reftore  the  ftatute  of  3; 
Hen.  8.  «•  i.  in  all  points,  but  did  intend  to  hew  mould  diisoficc 
of  the  clerk  of  the  peace,  in  another,  and  a  very  different  manner, 
than  as  it  ftood  by  that  ftatute ;  for  if  tlfey  had  intended  die  other, 
there  had  need  been  done  no  more  than  to  have  repealed  die  ftatute 
of  3  &  4  Edw.  6.  c.  I.  and  then  all  had  been  as  it  was  before;  but 
that  they  have  not  done :  for  they  have  indeed  made  die  aifiu  rthf 
lorum  to  be  as  he  was  before,  by  that  ftatute;  but  the  words  con- 

•  r  Ca  I  1     *^*"^'"g  *®  clerldhip  of  the  peace  flu-e  quite  othcrwifc  than  the 
I  5*    J    ^ordg  in  the  ftatute.    This  ♦  ftatute  of  TriUiam  and  Msrf  dife 

in  many  things  from  bodi  our  former  ftatutes. " 

First,  In  the  words  that  have  been  mentioned  bow  loi^  ^ 
W  CO 
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laU  renudn  in  hb  office^  fo  long  only  a&  he  fhaD  demean  himfelf    HARCbutr 
reU  in  it,  that  is,  fimply  and  abfolutely,  without  dependence  upon        ^^ 
ic'cttft^Sj  or  upon  his  Removal  out  ^  his  office.    Secondly,  It 
ifFers  in  the  mapiter  of  putting  him  out,  that  is  by  coihplaint  to 
ic  juftices  m  feffions,  and  that  in  writing,  and  that  prov^  before 
lem ;  and  then  they  upon  the  proof  may  fiifpend  or  difcharge. 
<fow  thefe  circumflances  were  not  neceflary  before ;  for  if  the  clerk 
f  tiie  peade  had  committed  a  mifdemeanor,  having  but  an  uncer- 
ain  intereft  in  his  office,  he  might  be  removed  without  complaint 
n  writing  ;  the  atftos  might  have  put  him  out  by  worll  of  mouth, 
5  the  cafe  is  in  j6y#r,  114.  h.  which  I  tak^  to  be  a  far  ftronger 
afe  dian  this ;  TH£  Lord  Chibf  Justicb  of  the  Common  Pleas, 
)y  the  opinion  of  the.  whole  court,  difcharged  Faux  a  philizer  for 
nifdemeanor  in  his  office,  and  fwore  in  another  *,  but  there  was  no 
'ccord  of  this  diicharge  made 'upon  the  roll,  nor  f^aux  called  to 
infwer,  according  to  law,  and  there  it  is  refolved  «  good  diifcteu^e 
lotwithftanding :    and   fore   the  }uftices    of  peace  might  much 
nore  eaiiJy  difcharge  the  clerk  of  the  peace,  if  he  had  fo  uncertain 
uiintereit;  but  now  this  law  requires  tluitthe  complaint  muft 
be  in  writing,  and  proved,  which  argues  that  they  thought  he  had 
fuch  an  idtcreft  in  his  office,   that  he  was  not  (lightly  to   be 
ouftedof  it.    And  then,  my  lord,  when  he  is  put  out,  it  differs 
in  this  too,  that  the  juftices  of  the  peace  may  now  appoint  a  clerk 
of  die  peace  by  this  futute,  if  the  cu/ios  negledl  to  name  one  before 
the  next  Ceffions:  it  is  true,  it  is  not  (aid  for  how  long  he  (ball 
hold  die  place  whom  the  juftices  put  in,  that  is  not  material  to  our 
cafe  at  prefent :  but  I  think  upon  the  whole  fiice  of  the  zA  he  (hould 
have  the  fame  eftate  in  his  office,  as  he  had  who  was  put  in  by 
the  cu/fosy  becaufe  it  is^faid  he  (hail  be  liable  and  fubjed  to  the  (ame 
penalties  and  conditions  before-mentioned,  and  to  be  removed  and 
difcharged  in  the  (ame  manner;  and  if  the  cu/los  had  not  named  a 
clerk,  and  the  jufHces  had  put  in  one,  the  reafon  of  the  thing  argues 
he  muft  be  in  upon  the  fame  terms,  as  if  he  were  put  in  by  the 
cuftos,  upon  whofe  neglcdi  and  default  he  was  put  in  by  the  juftices* 
Another  difference  there  is  in  this  ftatute,  from  both  the  former ; 
and,  which  indeed,  is  a  (ingular  difference  from  other  offices  in 
die  law,  and  that  is,  he  muft  take  an  oath  before  he  enter  upon 
the  office,  that  he  neither  hath  given  or  will  give  any  thing  for  it; 
this  was  never  incumbent  upon  the  clerk  of  the  peace  *  befoie,  nor     *  [  5^31  } 
Kpon  any  odier  officer  of  the  law.    I  know  it  is  true,  the  (btute  of 
^Mdward  the  fixdi,  where  provifion  is  made  againft  buying  and  fellinjg 
^  offices  relating  to  adminiftration  of  juftice,  puts'diiability  upon 
im  that  grants  die  place,  and  upon  the  party  that  is  let  in*    But 
'^is  (btute  does  not  only  do  fo,  but  it  gives  the  forfeiture  of  double 
hat  was  given  and  received,  which  is  beyond  what  any  law  hath 
)ne  in  this  kind  before.     From  all  whicn,  my  lord,  I  conclude^ 
it  appears  that  the  intention  of  the  parliament  was  by  this  a£^, 
new-mouMthe  office,  and  put  it  in  other  circum(bnces  than  it 
>s  in  before ;  and  therefore  I  take  it,  my  bufinefs  is  to  keep  clofe 
^  this  ftatute  i  and  if  I  (hould  go  about  to  enquire  into  the  ori- 
Ind  of  the  other  office  of  cu/los  rotuhrum^  1  (hould  embulan  in 

timbrit^ 
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Haicoobt     tinebrisj  that  is,  I  fliould  attempt  to  do  a  thing  I  fhould  be  abfc 
Fox.  ^^  "'^^^  ^^''7  '^^^  ^^*     ^^  ^as  been  a  very  ancient  officer,  asd 

of  "confiderable  power  in  the  country  ;  he  keeps  the  records  of  tb: 
crown  in  the  coupty,  and  draws  up  indidbnents :  this  court  has 
taken  notice  of  him  as  a  known  officer,  and  I  know  this  coun 
has  fined  him  for  faults  in  his  ofiice ;  he  is  an  officer  known  in  ths 
law,  and  a  minifter  of  common  juftice  to  the  nation  in  the  countrr. 
And  therefore  I  think,  with  fubmiffion,  the  parliament's  meaning 
was  to  fettle  this  office,  {o  that  he  fliouid  not  come  in  by  corrup- 
tion, and  that  he  fliould  have  encouragement  to  demean  himlek' 
well  when  he  doth  come  in.  The  a£l  hath  not  fo  carefully  pro- 
vided for  the  at/los  himfelf,  which  they  thought  honorary  and  titu- 
lar, and  not  fo  nearly  interefted  in  the  miniftratton  of  juftice  to  th? 
nation,  and  therefore  he  may  be  in  and  out  at  the  king's  jdeafure; 
but  they  take  care  that  the  clerk  of  the  peace,  who  is  a  minifter  c; 
juftice,  fliould  have  a  more  fixed  eftate  in. his  office,  and  have  ef- 
tabliflied  particular  qualifications  for  him.  I  cannot  (ay  how  it^^ 
before  the  ftatute  of  37  Hen.  8.  r.  i.  but  I  can  (ay  that  it  was 
granted  for  life  before  that  ftatute  $  for  the  ftatute  itfelf  lays  (b,  and 
fets  it  forth  for  a  grievance,  that  fure  muft  be  that  it  was  granted 
tounflcilful  perfonsfbr  life,  or  elfe  the  mere  grant  for  life  is  a  ftran|£ 
kind  of  grievance,  and  it  is  a  grievance  if  it  be  one  that  runs  dircugh 
the  whde  common  faiw,  as  to  minifterial  offices ;  for  all  the  offices 
in  this  court,  in  the  Chancery^  in  the  Exchequer^  in  the  Comm^ 
PUasy  and  generally  all  over  the  kingdom  relating  to  the  admini- 
ftration  of  juftice,  and  even  the  judges  themfelves  are  officers  for 
life;  and  why  there  fliould  be  more  c^  a  grievance  in  this  ca(e  thai 

*  [  5^3  J     in  theirs,  *  I  do  not  fee ;  in  general  they  are  all  for  kfe^  though 
fome  few  particular  ones  may  be  excepted  indeed.    And,  ray  lord, 
though  I  cannot  fay  this  place  was  ever  granted  anciently  (b,  for 
they  will  tell  me  thsre  was  a  time  when  there  were  no  juftices  c: 
the  peace ;  and  this  being  their  derkj  there  viras  a  time  when  thtr? 
was  no  clerk  of  the  peace ;  yet  I  can  tell,  that  before  there  were 
jujiices  of  the  peacfj  there  were  confervators  rf  the  peace^  and  it  ]s 
like  they  had  their  clerk  in  their  courts  to  do  their  bufinefs  for  theo), ' 
and  keep  the  records,  and  it  is  likely  this  officer  was  in  imitatioo  of  I 
that.     But  I  cannot  dire<Stly  tell  how  things  might  be,  for  this  matter 
is  all  in  nubihus.     But  I  can  fay,  my  lord,  if  the  derklhipof  the  p<3.ce 
was  not  granted  for  life  before,  1  think  it  had  been  better  it  had  bet 
fo,  and  will  be  better  now  if  it  be  fo,  and  not  leave  it  as  an  unce 
tain  intereft :  and  I  think  I  am  juftilied  in  this  opinion  by  the  prac 
tice  of  the  whole  law ;  for  furely  the  law  would  not  admit  tb 
generally  die  offices  of  juftice  fliould  be  granted  for  life,  if  it  to. 
not  thought  that  it  was  better  they  (houTd  be  £>,  and  certainir  i^ 
is  better  they  fliould  be  fo,  and  that  too  in  many  refpeds.     FikW^ 
It  is  better  for  the  office,  for  if  the  party  be  in  for  life,  he  will  uk^ 
more  care  to  colle(5l  the  beft  precedents  for  drawing  up  indti5bnii;3| 
and  other  records  for  the  management  of  an  office  wherein  he  is 
fpend  his  whole  life.     And  I  conceive  it  is  better  for  the  officer^  t 
he  will  have  the  more  encouragement  to  do  what  belonss  to  t: 
duty  of  the  olHcc  when  he  knows  he  has  a  fixed  eftate  in  his  ofic:^ 
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snd  that  will  make  him  look  very  carefully  to  the  rights  of  the  office.    Ha»cov»t 
^nd  I  likewife  conceive  it    is  better  for  all  the  fubjedts  that  it  J"' 

fhould  be  fo;  for  they  may  well  expeft  to  have  juftice  better  done  by 
a  man  who  is  bound  to  it  upon  the  penalty  of  forfeiting  a  place  that 
he  has  for  his  life,  if  he  behave  himfelf  well  in  it,  than  by  a  man  who 
may  expeS  to  be  turned  out  every  day,  or  for  a  flight  occafion ;  for 
it  is  ail  one  to  him  whether  he  behave  himfdf  well  or  ill  in  a  place 
he  cannot  promife  himf<;if  any  enjoyment  of,  though  he  behave  him- 
felf never  fo  well ;  jind  fo  there  may  be  more  damage  or  injury  from 
fuch  an  one,  than  from  one  thut  has  a  fixed  eftate  in  his  office. 
With  your  lordfhip's  favour,  I  fay  it  is  no  hurt  to  any  body  that 
it  fliould  be  an  ofHce  for  life,  for  it  lias  an  annexed  condition  to  be 
forfeited  upon   mifJemsanour,  and  this  has  been  a  coiidition  and 
provilion  annexed  by  the  law  to  all  offices,  they  being  trufts,  and 
mifJcmeanours  in  the  office  is  a  breach  of  truft.     And  •  truly  I    *  [  5^4-  1 
think  it  is  worfe  for  no  body,  but  for  thofe  that  have  the  placing  and 
difplacing  at  their  pleafure;.beraufe  they  cannot  bind  them  to  fuch 
cbicrvance  and  obedience  to  them,  as  if  they  had  a  power  to  turn 
them  out  if  they  would  not  do  v/hat  they  might  have  a  mind  to 
have  them  do  ;  it  is  injurious  in  no  other  reject  whatfoevei  ;  and  I 
think  that  will  not  be  tliought  a  public  miibhief.    I  conceive  tiiis 
might  be  fone  reafon  for  the  iTiaking  this  new  adlj  for  the  parlia-* 
mcnt  might  obferve  thit  fome  years  before  there  had  b.*en  orrcat 
changing  of  offices  that  ufually  were  for  life  into  offices  quamdiu 
placuerit-^  this  is  very  well  known  in  Wejlmmfter  HaU\  and  1  did 
know  fome  of  them  myfelf,  particularly  the  judges  of  the  courts  of 
common  law,  for  I  myfelf  (among  others)  loft  my  judge's  place  by 
it,  and  this  might  be  the  reafon  why  the  parliament  put  this  oath 
upon  the  clerk  of  the  peace,  "  that  neither  dire<Sly  or  indiiectly  he 
"  had  given,  or  would  have  given  anything  for  the  place,"  It  is  pof- 
fible  they  might  take  notice  that  the  ufual  way  was  to  apply  to  the 
fecretary  in  chancery  for  clerkfliips  of  the  peace,  and  when  the  bar- 
gain was  made  that  fuch  an  one  fliould  be  clerk  of  the  peace,  giving 
fuch  a  gratuity,  then  fuch  a  one  was  to  be  made  cujlos^  as  would 
make  this  man  clerk  of  the  peace  ;  and  fo  the  cuftodes  rotulorum  were 
changed  many  times,  and  at  one  time  altogether,  when  fuch  appli-^  • 
cation  was  made,  fo  that  in  effetSl  the  clerk  firft  made  the  cujios^  and 
then  the  cuflos  the  clerk;  for  the  clerk  gave  thefecreury  a  gratuity, 
and  then  he  was  to  be  clerk,  and  fuch  a  one  made  cujics  as  would 
make  him  clerk.     I  apprehend  this  may  be  taken  notice  of  by  the 
parliament,  it  being  fo  much  in  ufe  before,  and  therefore  is  there  fo 
ftrift  an  oath  impofed  upon  this  office  as  never  Was  before,  nor  is 
now  upon  any  other  office.     My  lord,  if  the  parliament  had  fuch 
thoughts  as  thefe  are,  which  fhould  be  the  reafoos  of  new  moulding 
this  office  as  I  conceive  this  a£t  does,  then  I  cannot  apprehend  that 
they  would  intend  to  make  him  removeable  at  will,  but  give  him  fo 
iixed  an  eftate  in  his  office,   as  Ihould  encourage  him  to  behave 
himfelf  vreli  in  it.     So  that,  iince  neither  the  words  of  this  ad,  nor 
the  intent  of  it  are  fufficient  grounds  for  inferring  the  clerk's  being 
removable  for  any  thing  but  mifdemeanour,  I  humbly  hope  your 
lordihip  will  thiak  he  is  not  fo.    My  lord,  as  for  ttu  defendant 
Vol.  I.  K  k  Mr. 
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Haicowit      Mr.  Fox^  I  conceive,  as  I  faid,  that  he  is  not  clerk  of  the  peace,  fcr 

F  Jx.  ^^  ftatutc  of  fViliiam  and  Mary  fays  "  he  fnall  execute  the  office,  and 

*<  take  the  fees  for  fo  long  time  only  as  he  fhall  behave  himfelf  wd) 

*  [  5^5  ]  *'  in  it  ;'*  but  ♦  the  defendant  is  made  clerk  according  to  the  woids  of 
■^  Ae  ftatute  of  Henry  the  eighth,  which  are  quite  otherwife  than  tlwfc 
of  this  ftatute  ;  and  this  being  die  laft  law  is  to  take  place  :  fo  that 
I  think  he  is  not  made  clerk  of  the  peace  at  all,  and  fo  iK>t  intitled 
to  the  fees  of  the  office ;  but  the  plaintift'  is  clerk  of  the  peace, 
and  has  aright  to  the  fees :  and  therefore  I  pray  your  judgment  for 
him. 

♦  [  516  ]         ♦  On  this  day,  Friday,  30  Juney  1693,  the  Court  delivered 

their  opinions  in  this  c:x\jSq  fcriatim, 

Trimty  Term,         Eyres  Juflice.     This  IS  an   indebitatus  ajfumpfit  for  forty  (hi?- 
5^*^*^^"^'  lings.     Upon  non  aj/ump^t  p\Gad{:dy  the  jury  find  a  fpecial  vcrdid. 
They  find  the  aft  of  37  Hen.   8.  f.   i.  and  feveral  claufes  of  it 
concerning  the  cu/los  rotulcrum^  and  clerk  of  the  peace  \  and  the\- 
alfo  find  that  the  aft  of  the  fii  ft  of  this  king  and  queen  about  the 
commiffioners  for  the  great  feal,  and  feveral  claufes  of  that  act,  re- 
lating alfo  to  thofe  offices  of  cujlos  rotukrum^  and  clerk  of  the  peace. 
s.  c.  Ante,  426.  Then  they  find  that  after  the  making  that  laft  aft,  the  Earl  iif  Clare 
506'  was  duly  conftituted  cujias  rotulorum  of  the  county  of  Mtddlejex^  and 

afterwards  he  did  by  writing  under  his  hand  and  (eal,  which  the  jury 
find  in  hac  verba^  appoint  the  plaintiff  to  be  clerk  of  the  peace  for 
the  county,  to  hold  and  execute  that  office  by  himfelf,  or  his  fuffi- 
cient  deputy,  for  fo  long  time  as  the  plaintiff  ibould  well  demean 
himfelf  therein ;  and  they  likewife  find  that  the  plaintiff  at  the  time 
when  he  was  named  to  this  office,  was  a  perfon  refident  within  the 

*  [  SC  J     county,  and  capable  of  the  place  j  and  afterwards  •  at  a  feffions  bdd 

for  the  county,  the  plaintiff  was  duly  admitted  to  the  office,  and 
duly  exercifed  the  feme.*  They  fiirther  find,  that  on  the  5^1  of 
February f  in  the  third  year  of  this  king  and  queen,  the  Ecrl  zf 
Clare  was  removed  from  being  cujios  rctulorunij  and  the  Earl  cf 
Bedford  was  duly  conftituted  cu/ios^  and  he  by  writing  under  his 
hand  and  feal,  found  likewife  in  hac  verba^  named  and  conftituted  the 
defendant  to  be  clerk  of  the  peace,  to  hold  and  exercife  the  office 
during  fuch  time  as  he  ftiould  remain  cuJlos^  the  defendant  demean* 
ing  himfelf  well  therein ;  and  that  the  defendant  afterwards,  at  a 
quarter  feffions  for  this  county  was  duly  admitted  into  the  office,  and 
during  the  time  that  he  had  and  executed  the  office,  did  receive  fees 
belonging  to  the  office  of  clerk  of  the  peace,  to  the  value  of  five 
fhillijigs  i  and  if  upon  the  whole  matter  the  court  does  adjudge  die 
defendant  did  affume  upon  himfelf  to  pay  this  money,  they  find  fior 
the  plaintiff;  if  otherwife,  they  find  for  the  defendant. '  And  upon 
this  fpecial  verdift  I  am  of  opinion  judgment  ought  to  be  given  tor 
the  plaintiff.-— I  (hall  not  ground  myfelf  in  giving  this  judgment 
upon  that  which  vras  much  infifted  upon  at  the  bar,  that  it  was  |^n 
within  this  fpecial  verdift,  that  however  it  happened  as  to  the  pLiiv 
tiff,  the  defendant  could  have  no  title  to  this  office,  becaufe  his  ap- 
pointment does  not  purfue  the  words  of  that  laft  aft,  it  bwing  oisjy 

for 


Trinity  Term,  5  William  and  Mary,  in  B.  R-  49^ 

^  for  fo  long  time  as  the  Earl  of  Bedford  remained  cufias;**  for  I  take?    I^ahcowjit 
it,  the  plaintiff  muft  recover  by  the  ftrength  of  his  own  title,  and  f^- 

not  by  the  weaknefs  of  the  defendant's  tide ;  but  withal  I-  am  of 
opinion,  that  notwithftandine  that  limitation  in  the  defendant*^  grantj 
if  the  plaintiff  was  not  ftill  clerk  of  the  peace,  the  defendant  would  be 
clerk  of  the'  peace  within  this  aft  of  parliament  j  for  I  take  it,  the 
^ti/hs  rotulorum  has  only  a  power  to  nominate,  and  when  once  the 
clerk  is  in  his  eftate  in  the  office,  he  is  fettled  by  the  ftatute,  and  not 
by  the  limitation  in  the  grant ;  and  it  is  like  the  cafe  in  Dyer  153.  b» 
The  cafe  cf  the  regifter  of  the  admiralty  which  was  granted  to  two, 
and  the  longer  liver  of  them ;  whereas  the  cuftom  alledged  was  of  a 
fingle  perfon,  and  there  it  was  much  infifted  upon  that  this  was  an 
ill  limitation,  and  that  fhould  avoid  the  grant;  but  it  was  held 
otherwife,  and  that  the  intereft  is  by  the  cuftom,  and  not  by  the 
limitation ;  and  fo  there  it  is  plain,  though  it  be  an  ill  limitation 
and  nomination  that  would  not  avoid  the  defendant's  title  to  the 
office,  he  being  in  by  the  ftatute,  and  the  cnjios  having  nothing  but 
the  nomination  thereof,  that  obieiStion,  I  think  has  nothing  in  it. 
But  •  that  which  I  found  my  judgment  upon  is,  that  the  plaintiff  *  [  S^^  j 
does  continue  ftill  clerk  of  the  peace,  notwithftanding  that  the 
Earl  of  Clare  \s  removed  from  being  cujlos  rotulorum.  We  are,  I  muft 
confefs,  much  in  ^he  dark  as  to  the  beginning  of  the  office  of  clerk 
of  the  peace,  and  as  to  what  eftate  and  term  he  had  in  the  office 
anciently ;  that  no  where  appears  further  than  what  may  be  coUedled 
out  of  the  preamble  of  the  ftatute  of  37  Hcti,  8,  c,  i.  which  doeg 
recite  ^  that  till  then,  of  late,  the  cu/fos  rotuloru?n  had  the  nomination 
"  of  clerk  of  the  peace,  as  the  chancellor  or  keeper  had  of  the  cu/losj 
"  and  that  feveral  unlearned  men  had  then  for  feveral  late  years,  got 
"  grants  of  this  office  for  their  lives,"  which  being  recited  there  to  be 
mifchievous,  to  reform  it,  it  is  enacted  **  that  the  cujlos  fhall  be 
"  appointed  by  the  king,  and  then  he  to  appoint  the  clerk  of  the  peace,'* 
which  clerk  of  the  peace  was,  by  exprefs  limitation  of  that  aft,  to 
hold  the  office  "  for  fo  long  time  as  the  other  remained  cuj^oSy  fo  as  he 
"  demeaned  hi  mfelfhoneftly  in  the  office,"  "which  office,"  itprovides, 
"  the  clerk  may  execute  by  himfelf  or  his  deputy,  foas  that  deputy  be 
''  admitted  by  the  cu/ios^  and  be  fufficient  to  execute  the  office."  By 
this  ftatute,  to  remedy  the  mifchiefs  complained  of  in  the  aft,  the 
clerk  of  the  peace  is  put  wholly  under  the  power  of  the  czi/los  rotu-* 
loruTTij  having  his  creation  from  him,  and  a  power  to  make  a  deputy 
by  his  approbation  and  his  duration  with  him,  being  to  continue 
with  him  in  the  office  fo  long  as  the  other  continued  cu/losy  behav- 
ing himfelf  well,  and  the  words  "  unlefs  difplaced  by  the  cujloi^'*  I  take 
it,  are  to  be  interpreted  for  mifdemeanour ;  which  I  take  it  by  this 
aft  the  cufto$  might  do,  and  the  feffions  of  the  peace  had  no  power 
to  difplace  him  of  all ;  for  though  they,l)cing  the  court  where  he 
was  an  officer,  might  fufpend  him  for  mifdemeanour,  yet  they  could 
not  deprive  him  of  his  office,  but  he  might  ftill  continue  in  the  office 
though  fulpended  from, execution;  for  the  words,  ^  fo  that  the  faid 
^  clerk  demean  himfelf  in  the  (aid  office  juftly  and  honeftly''  in  this 
a£t,  were  added  to  abridge  the  eftate  of  the  clerk  of  the  peace  lA 
his  officei  and  to  enlarge  the  power  of  the  cuflos  rotulorum^  and  tq 
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HAKcootT  give  him  that  created  him  a  power  to  difplace  him  for  mifHeniea* 
Fox.  nour,  and  not  to  fct  up  a  jurifdiftion  in  others.  From  all  which 
parts  of-  this  aft  fo  penned,  I  think  it  muft  be  obvious  to  every 
man's  underibnding,  that  this  act  was  but  declarative  of  wh^ 
was  the  law  before  the  making  of  the  act;  and  the  chief  thing 
*  [  5'9  ]  defiffned  in  it  was,  that  the  office  of  the  clerk  of  the  *  peace  (hould 
be  iuled  and  executed  by  a  learneil,  abK',honeft  perfon  ;  and  the  bell 
means  to  effedl  this  end  the  parliament  thought  to  be  by  putting 
the  clerk  of  the  peace  v/holly  under  the  power  of  the  cii/ios  rstul&- 
mm  in  the  fcveral  refpefts  that  have  been  mentioned.  And  matters 
fo  ftanding  upon  the  ftatute  of  37  Hen,  8.  f.  i.  at  the  time  of  the 
making  this  lail  a£t,  which  makes  the  queflion  before  us  in  this  caf^; 
and  the  end  defigned  by  that  ftatute  of  37  Hen,  i.e.  i.  not  being 
fo  well  efFefted  by  the  means  therein  prefcribed,  the  parliament  by 
this  aft,  intending  the  fame  thing,  viz,  to  have  the  office  filled  by  a 
perfon  every  way  fit  to  difchargc  the  duty  of  it,  defigned  to  procure 
the  performance  of  this  intention  by  quite  different  means  from 
thofe  in  the  former  ftatute,  as  by  taking  the  clerk  of  the  peace 
wholly  out  of  the  power  of  the  cujhsy  fave  only  the  nomination  and 
fubjefting  him  when  named  to  another  jurifdiftion,  that  is,  to  the 
feffions  of  the  peace  to  which  he  was  properly  an  attendant.  And 
that  this  was  the  intention  of  the  aft,  appears  from  the  feveral  parts 
of  it,  as  particularly  the  cuJ}os  rotulorunCs  nomination  is  abridged  to 
a  perfon  refiding  within  the  county,  and  care  is  taken  that  he  fliall 
not  be  put  in  tor  money,  and  that  iuch  eftate  as  he  has  in  the 
office,  (hall  be  only  upon  good  behaviour ;  which  behaviour  (haU 
be  under  the  infpeaion  of  the  court  of  feffions  to  which  he  is  an  offi- 
i  ccr,  and  that  for  the  means  of  obtaining  the  ends  which  they  de- 
figned, was  by  putting  him  wholly  under  the  power  of  the  court  of 
feffions,  is  plain,  by  their  giving  the  cujios  the  bare  nomination^ 
and  giving  the  feffions  the  power  of  fjfpending  and  difcharging,  and 
in  giving  the  clerk  of  the  peace  another  eftate  in  his  office, 
than  that  depending  upon  the  cujlos^s  eftate  in  his  office,  which  I 
think  will  not  be  denied  is  done  whatfoever  eftate  th^t  proves  to 
be  in  law,  and  by  giving  him  a  power  to  make  a  deputy  without 
the  approbation  of  the  cuflos^  which  he  could  not  do  before  ;  for  as 
my  Lord  Coke  fays  In  Lincoln  College  ccpy  (r )  "  the  office  of  a 
"  good  expofitor  of  an  aft  of  parliament,  is  to  make  conftruftion  upon 
'*  all  the  parts  together,  and  not  of  one  part  only  by  itfclf,"  and  from 
the  feveral  parts  of  this  aft  taken  together,  I  think  it  will  not  be 
denied  but  this  was  the  intent  of  parliament ;  and  this,  the  reincdv, 
provided  they  defigned  to  have  the  clerk  of  the  peace's  office  wJU 
fupplied,  and  it  being  one  branch  of  this  remedy  prefcribed  by  the 
aft,  that  is  of  taking  him  out  of  the  power  of  the  cujlos^  to  wit, 
the  giving  him  a  diftinft  eftate  in  the  office  from  the  office  of  the 

^  cujlos'^  the  words  of  the  aft  herein  are  certainly  to  be  conlbued  moft 

L  5^0  J     favourably  to  anfwcr  the  intent  of  the  law  makers,  and  they  arc  to  ♦ 

have  the  largeft  conftruftion  that  they  can  bear,  in  order  to  ad« 

(f)  3  Co.  58.    a  And.  31. 
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vance  that  intent.     And  I  do  think,  that  without  any  ftrained  con-    Harcourt 
ftrudion,  both  bv  the  intent  of  the  law  makers  and  the  words  of  ^^ 

the  aft,  there  is  plainly  given  to  the  clerk  of  the  peace  an  eftate  for         ^°** 
life  in  his  office  determinable  upon  his  good  behaviour ;  for  the  ex- 
prefs  words  of  the  aft  are,  "  to  execute  the  fame  by  himfelf,  or 
*'  his  fufficient  deputy,  for  fo  long  time  only  as  he  (hall  well  de- 
**  mean  himfelf  inrthe  office ;"  which  words  inlands  and  tenements, 
as  well  as  in  offices,  requifite  circumftances  and  ceremonies  being 
performed,  as  it  is  faid  3  /«/?.  42,  is  an  eftate  for  life  determinable 
upon  the  good  behaviour  of  the  party.     And  truly  I  take  it,  the 
exprefs  limitation  in  this  a(9:  is  an  exclufion  of  the  former  eftate  of  v 
the  clerk  of  the  peace  in  his  office,  which  was  only  fo  long  as  the 
cuftos  continued  in  his  office  according  to  the  rule  in  law,  **  ex* 
prejjio  unius  eft  exclufio  alter ius  ;*'  and  this  claufe  in  the  aft  is  a 
fiibftantial  enafting  claufe  no  way  relating  to  the  ftatute  ^  Henry  the 
eighth.     And  as  to  the  clerk  of  the  peace,  his  eftate  thereby  limited 
feems  to  be  as  it  were  introduftive  of  a  n2w  law;  and  though  the 
ivordsare  penned  in  the  affirmative,  yet  they  do  imply  a  negative, 
that  he  (hall  have  this  eftate  in  his  office,  and  no  other.     Whether  a 
fubfequcnt  ftatute  affirmative  is  a  repeal  of  a  former  ftatute  piade 
concerning  the  fame  matter,  is  a  large  field  to  walk  in,  and  no  way 
pertinent  to  this  cafe;  for  all  thofe  ftatutes  depend  upon  the  penning  ; 
and  the  intent  of  the  malcers  muft  be  coUefted  out  of  the  words, 
how  far  they  meant  to  repeal  or  confirm  ;  and  therefore  leaving  that 
coniideration,  I  ftiall  rather  betake  myfelf  to  that  which  is  more 
pertinent  to  our  purpofe ;  which  is,  that  ftatutes  introduftive  of  a 
new  law  penned  in  the  affirmative,  do  always  repeal  former  ftatutes 
concerning  the  fame  matter,  as  implying  a  negative;  and  if  this  be  a 
new  eftate  in  this  office  created  by  this  aft  of  parliament,  as  plainly 
it  is,  it  being  different  from  that  which  was  the  former  eftate  by 
die  ftatute  o? Henry  the  eighth,  I  take  it,  this  ftatute  introducing 
a  new  law  being  in  the  affirmative,  does  plainly  imply  a  negative. 
Now  that  affirmative  ftatutes  introduftive  of  anew  law,  do  imply  xiCo.6r. 
a  negative,  I  rely  upon  the  cafe  of  JVithwen  v,  Baldwin^  I  Sid.  4ln^.43- 
55.  and  P/owd,  Com.   iiyb.  Town/end's  caj%  where  you  may  fee  ^-^"y-  »^ 
a  great  deal  of  this  learning   plainly  laid   down  to   this   purpofe. 
And  *  if  this  be  not  fo  conftrued,  you  may  as  well  fay  this  very    ^  r  -^j   i 
claufe,  "  that  the  cujios  fliall  name  one  refiding  in  the  county,"  does        *"  "* 

not  innply  a  negative,  that  he  fliall  not  name  a  foreigner ;  as  the  claufe 
which  creates  the  clerk's  eftate  in  the  office,  does  not  imply  a  ne- 
gative, that  he  fliall  have  no  other  but  that,  Befides,  I  think  it  will 
not  be  denied,  but  that  the  clerk  of  the  peace  that  is  named  by  the 
juflices  upon  default  of  the  cuftos  nominating,  fliall  have  an  eftato 
for  life  in  his  office,  for  then  it  is  introduftive  unqueftionably  of  a 
new  law,  for  the  juftlces  had  no  fuch  power  before  j  and  in  that 
cafe,  if  the  words  had  been,  "  that  he  fliall  execute  the  office  for 
*<  fo  long  time  only  as  he  fliall  demean  himfelf  well  in  it,*'  who 
will  deny  that  to  have  been  an  eftate  for  life  ?  But  though  the 
words  are  not  fo,  yet  I  take  it,  the  ftatute  has  done  the  fame  thing ; 
for  when  he  gives  the  juftices  power  to  nominate  in  default  of  a 
ppminalion  by  the  cuJloS'^  and  fays,  one  fo  nominated  fliall  have  the 
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Hakcov^t  oiEcc  **  under  the  fame  limitations  and  provifocs  as  are  before  racn- 
lox.  "  ^*^*ocd in  this  aft;**  it  is  plain,  there  is  no  limitation  in  the  st^y  but 
only  that  he  (hall  hold  it  for  fo  long  time  as  he  demeans  himfelf  well 
Jn  it:  then  the  provifo  being  added  to  the  other  claufe,  it  is  as 
inuch  as  if  the  limitation  had  been  in  that  claufc.  Now,  if  the 
parliament  did  intend  that  the  clerk  put  in  by  the  juftices  Should  have 
an  ettate  for  life  in  his  office,  then  furely  they  did  not  intend  the 
clerk  that  is  put  in  by  the  cujfos  fhould  nave  a  lefs  or  a  greater,  or 
other  eftate  than  the  clerk  put  in  by  the  juftices.  Therefore  upon 
this  adl  being  thus  penned,  and  thus  conil:rued  as  I  take  it  it  ought 
to  be  for  the  reafons  that  I  have  mentioned,  I  do  conceive  that  the 
plaintiff  continues  clerk  of  the  peace,  notv/ithflanding  the  removal 
of  my  Lord  of  Clare  from  being  cu/Ios  rotulorunty  and  ♦hat  he  is  well 
•ntitled  to  receive  this  five  fhillings  received  by  the  defendant  out 
of  the  fees  of  the  office :  and  therefore  I  think  judgment  ought  to 
\>t  given  for  the  plaintiff. 

Gregory  ^ujiice.  This  is  an  adlion  on  the  cafe,  wherein  the 
jury  find  a  fpecial  verdict,  which  I  (hall  not  need  to  repeat,  ray 
BROTHER  Eyres  having  opened  it  at  large.  The  fole  queftion 
•  [  522  ]  upon  it  is,  whether  *  the  plaintiff  being  made  clerk  of  the  peace  of 
tfiis  county,  by  the  Earl  of  Qare  when  he  was  cuftos  TDtuIommy 
doth  ft  ill  continue  clerk  of  the  peace,  notwidiftanding  the  Earl 
rf  Qare  was  removed  and  the  Earl  of  Bedford  made  cujles  rotuk^ 
rum<i  who  hath  named  the  defendant  to  be  clerk  of  the  peace. 
And  the  doubt  is,  which  of  thefe  two  has  the  better  title  to  this 
office.  The  matter  comes  in  queftion  upon  the  conftrudion,  and 
comparing  together  of  two  ftatutes;  that  of  the  37  Hen.  8.  c.  I. 
concerning  the  naming  of  the  cu/ics  and  clerk  of  the  peace,  and  the 
ftatute  of  the  firft  year  of  this  king  and  queen  about  enabling  the 
lords  commiffioners  of  the  great  feal,  to  aiSl  as  lord  chancellor,  or 
lord  keeper,  I  was  not  in  court  the  laft  term  when  this  cafe  was 
argued  the  fecond  time,  therefore  I  fKall  not  take  upon  mc  to  an- 
fwer  the  objcftions  that  were  made  on  either  fide;  but  I  Ihall  only 
apply  myfelf  to  confider  what  conftruftion  is  to*  be  made  upon  the 
aa  of  the  firft  of  this  king  and  queen,  and  how  far  it  either  confifts 
ivith,  or  is  repugnant  to,  the  former  flatute.  And  indeed  I  do  agree 
with  my  brother,  that  the  plaintiff  has  a  good  title  to  the  office, 
and  ought  to  recover  the  fees.  First,  I  do  confider  what  altera- 
tions this  flatute  has  made  from  the  former  ftatutes ;  and.  there  I 
find, — Fir/}^  It  does  in  a  fort  repeal  the  ftatute  of  3  &  4  Edtu,  6. 
c.  I.  which  had  taken  the  nomination  of  the  cu/los  ratubrum  out  of 
the  king,  as  it  was  fettled  by  37  Hen,  8.  «:.  i.  arid  placed  it  in  the 
lord  chancellor,  or  lord  keeper.  For  this  aft  doth  appoint,  that  the 
cujhs  rotuUrum  fhpuld  be  named,  as  was  ordained  by  the  ftatute  of 
37  Hen,  8.  f.  I.  and  fo  the  nomination  comes  to  die  king  again. 
Secondly^  I  take  it,  this  aft  doth  abridge  the  power  of  the  ct^os^  as 
to  the  naming  of  the  cle^^k  of  the  peace  in  that  particular,  which 
is  not  in  the  other  ftatute,  that  whereas  before  the  atflos  might  have 
named  any  man,  let  him  live  where  he  would,  to  be  clerk  of  the 
raace  j  and  the  common  praftige  was,  that,  neidier  before  nor  after 
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Ac  nomination,  the  party  named  was  refldent  in  the  county,  but     Harcourt 
The  county  bufmefs  was  all  tranfafted  by  a  deputy.     Now  it  is  p''* 

cnadcd,  «  that  the  cuftos  rotulorum  (hall  appoint  one  refideut  in  the 
**  county,"  and  cannot  name  a  foreigner  rcfident  in  another  county. 
^birdly^  •  It  doth  abridge  the  power  of  the  cujios^^  as  to  the  de-         t  5^3  J 
termination  of  the  clerk  of  the  peace's  office :  for  whereas  before 
He  was  rcmoveabJe  for  mifdemeanour  by  the  cujios^  now  that  power 
is  transferred  to  the  juftices  of  the  peace  at  their  quarter  feffions: 
rtay,  if,  after  he  is  removed  by  the  feffions,  the  cuftos  does  not  at  the 
next  feffions  nominate  one  to  be  clerk  of  the  peace,  it  takes,  for  that 
turn,  the  power  from  him  of  naming  a  clerk,  and  transfers  it  to  the 
<)uarter  feffions,  who  have  power  to  make  one  for  him.     So  that 
although  the  cuflos  be  to  be  named,  according  as  is  appointed  in  the 
ftatute  of  37  Hen.  8.  f .  1 .  yet  he  is  not  to  exercife  the  fame  power 
whicfi  that  ftatute  gave  him.     For  the  great  queftion  now  is,  what 
alteration  this  latter  ftatute  has  made,  in  relation  to  the  clerk  of  the 
peace  and  his  office  ?     And  in  that  point  whether  the  ftatute  of  37 
Men.  8,  r.  1.  and  this  of  the  firft  of  this  king  and  queen,  are  coq- 
fiilcnt  together  J  and  I  take  it  they  are  not.     For  the  ftatute  of  37 
Hen,  %.  c.  I.  doth  give  the  clerk  of  the  peace  but  an  eflate  at  will 
in  this  office.     I  do  not  mean  at  the  will  of  the  cujlos^  but  at  the 
king's  will  and  pleafure,  for  that  ftatute  fays  exprefsly  he  fliall  conti-* 
nue  clerk,  as  long  as  the  cujios  continues  cuftoi  j  fo  that  though  he 
was  not  removeable  by  the  cujios  rotulorum  at  his  will,  yet,  if  the  king 
named  a  new  cujhs  rotulorum^  the  clerk  of  the  peace  was  determined, 
and  the  addition  of  thofe  words  "  if  he  fliall  fo  long  well  demean 
*^  himielf  in  the  office"  fignify  nothing,  becaufe  they  are  annexed  to 
.nn   eftate  that  was  originally  but  at  will.     But  now  I  take  the 
ftatute  of  the  firft  of  this  king  and  queei\  to  be  a  new  law,  as  to 
this  particular,  and  that  it  relates  not  tp  the  former  aft ;  for  I  con- 
ceive that  by  this  aft  the  clerk  of  the  peace  has  his  office  for  his 
life,  by  thefe  words,  "  to  have  and  enjoy  fo  long  as  he  fliall  well 
"  demean  himfelf  in  the  office*"     If  thefe  words  had  been  annexed 
to  a  grant  of  any  other  office  in    Wejiininflcr  HaUy  without  all 
quefl:ion  the  grantee  had  been  an  officer  for  life,  {d)     And  I  do  not 
fee  but  that  the  clerk  of  the  peace  being  an  officer  relating  to  the 
execution  of  the  law,  his  office  muft  be  governed  by  thofe  rules 
chat  govern  other  officers  of  like  nature.     In  the  year  book,  2  Hertm 
1*  pL   I.  he  is  called  not  on]y  clericus  pachy  h\xt  attornatus  domini 
rcgisy  and  that  is  a  proper  office  for  him,  for  he  draws  the  ilFues  upon 
traverfcs,  and  fo  was  as  attorney  in  that  court  for  the  king.     When 
once  the  cuJIos  has  named  him,  he  has  no  further  power  by  this 
aft  over  him,  but  he  is  in  by  virtue  of  the  ftatute;  and  ♦  I  take  it,     •  r  r^A  ] 
he  is  not  removeable  by  the  death,  or  removal  of  the  cu/los  rotulo* 
runty  any  more  than  any  other  officer  here  in  Weflmmfter  Hall  As 
upon  the  death  or  removal  of  the  judge  that  placed  him  in;  for 
being  onpe  in  his  office,  the  law  fettles  hini  theVe,     And  for  thjs 
word  "  only"  viz.  "  that  be  fliall  hold  the  offige  fo  long  only  as  he 

(<0  C^o,  lA%^^P     >  Roll  Abr. 844.    Show.  P.  C,  i6i.    4  Mod,  173^    %  Bac  Abr. 
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Habcovrt      cc  ^ell  dcmeaiis  himfelf  in  the  office,"  I  cannot  think  that  in  thai 
Fox  place  it  fignifies  any  thing  more  properly  than  to  be  detenriining  of 

wha«.  eilate  the  clerk  ihould  have  in  bis  office^  that  he  Ihould  be  re- 
rnovable  upon  no  other  caufe.  The  word  "  only"  in  another  oflBcc 
would  not  have  nnade  any  alteration  as  to  the  law,  and  I  czxinat 
conceive  why  it  (hould  in  this.  If  the  meaning  of  the  law  xnakcn 
had  been  otherwife,  they  would  have  referred  this  clerk  of  the 
peace  to  the  order  appointed  by  the  ftatute  of  37  Hen.  8.  r.  i.  as 
the  other  was.  But  this  is  a  diftindt  enadling  claufe,  having  no  re- 
lation to  it  at  all.  And  that  this  ihould  be  the  meaning  of  it,  fcems 
to  me  to  appear  by  thofe  fubfequent  claufes  that  my  brother  hath 
pbferved.  For  in  the  next  follo\\ing  claufe,  which  impowers  the 
feilions  to  remove  the  clerk  for  mifdemeanour,  and  to  name  another 
in  default  of  the  cu/hs  his  nomination,  the  a6t  fay?,  **  that  he  who  is 
<*  nominated  by  the  juftices  fliall  hold  and  enjoy  the  office,"  ipeaking 
indefinitely,  and  that,  I  take  it,  would  make  an  eflate  for  life.  But 
the  next  enfuing  claufe  makes  it  more  clear,  that  though  there  be 
no  exprefs  limitation  in  the  foregoing  claufe,  yet  it  faith  *'  he  ihaJl 
*'  be  fubjeft  to  the  fame  limitations,  forfeitures  and  conditions  as  arc 
^*  before  in  the  a6l  mentioned  and  exprefTcd."  Now  there  is  no  limi- 
tation of  his  eflate  in  his  office,  but  that  of  good  behaviour.  There- 
fore, I  fay,  upon  the  whole  matter,  I  take  it,  that  the  plaintiff  being 
named  clerk  of  the  peace  by  the  Earl  of  Qarey  when  he  was  cujfsi 
reiulorum^  had  by  that  an  eftate  fiir  life  in  his  office ;  and  I  take 
it  he  is  well  intitled  to  the  fees  of  the  office;  and  that  therefore  in 
this  cafe  the  plaintiff  ought  to  have  his  judgment. 

DoLBEN  Jujlice*  And  I  am  of  the  fame  opinion  that  the  plain- 
tiff ought  to  have  his  judgment.  I  do  agree  that  which  my  bro- 
ther Eyres  offered  at  firfl,  that  the  plaintiff  mufl  make  himfeif 
a  title,  or  he  can  have  no  judgment;  he  is  not  to  depend  upon 
•  [  5^5  J  the  weaknefs  of  the  defendant's  title*  And  I  think  the  plaintiff 
hath  a  good  title  to  this  Oiffice ;  and  that,  notwithflanding  the  re- 
moval of  the  Earl  of  Qare  from  the  office  of  cuftos  rotulorum^  he. 
yet  continues  flill  clerk  of  the  peace  of  this  county.  The  truth 
IS  in  ^is  f:afe,  it  cannot  be  expedcd  that  much  fhould  be  faid ;  all 
that  is  ppffible  to  be  faid,  I  think,  my  brothers  have  fpoken  already ; 
fpr  it  (lands  upon  thefe  two  a6ls  of  parliament,  and  if  you  will  take 
tlicfe  two  a£is  of  parliament  into  confi deration  (upon  reading  of 
them,  and  weighing  tlie  feveral  parts  and  claufes  in  them)  I  cannot 
but  think  any  man  will  agree  with  me  that  this  is  a  plain  cafe,  and 
truly  I  do  not  find  any  difficulty  at  all  in  it.  I  did  indeed  cxped 
the  counfel  for  the  defendant  in  their  arguments  of  this  cafe  would 
have  laid  fome  ftrcfs  upon  the  word  **  onlv ;"  for  if  any  office  be 
granted  to  a  man  to  enjoy,  fo  Ipng  as  he  fnall  behave  himfelf  well 
in  it,  no  one  will  doubt  but  the  grantee  hath  an  eflatc  for  life  in 
the  office.  Now  whether  the  word  "  only"  doth  make  any  diffis- 
rence  in  the  cafe  is  the  queflion ;  and  truly,  I  mufl  fay,  I  can  fee 
none.  Whatlbever  the  meaning  of  putting  in  that  word  was,  I 
carmot  tell,  nor  have  heard  any  thing  fatisfailorily  fpoken  to  it.  For 
if  any  one  hath  an  office  granted  to  him  to  hold  quamdiu  tanium 
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V  bene gejirit^  would  that  make  it  not  to  be  an  eftate  for  life?    Haicooit 
But  th?  reading  of  this  ftatute  to  me,  gives  me  full  fatisfoftion         y^, 
h'jit  the  law  makers  intended  that  the  change  or  death  of  the  cuftos 
'Qtulorum  (hould  not  avoid  the  office  of  clerk  of  the  peace:  that  it 
lid  fo  by  the  ftatute  of  37  Hen,  8.  c.  i.  is  plain ;  for  there  the  words 
irc,  ^(  he  fhall  be  clerk  of  the  peace  fo  long  as  the  other  continueth 

*  cujlos^  'I'hen  the  queftion  is,  whether  there  be  any  alteration  made 
by  this  laft  ftatute;  and  that  the  ftatute  of  37  Hen,  8.  r.  1.  was 
ilr.rcd  as  to  the  cujioi  by  that  of  3  &  4  Edw,  6.  f.  I.  cannot  be 
iifputed,  for  it  was  the  declared  end  of  that  ftatute.  But  I  think 
t  as  plain  tliat  it  was  not  altered  as  to  the  clerk  of  the  peace,  for 
here  is  nothing  of  alc;:ration  appears.  All  that  it  does  is,  whereas, 
j<;t  ire  the  kin^^  by  bill  did  appoint  the  cujios  rotuloruniy  the  ftatute 
353  &  4  Edw.  6.  c.  I.  has  reftored  it  to  the  great  seal.  But  now 
-lis  llatute  of  Jf^iUiam  and  AInry  does  not  only  make  an  alteration  in 
eturning  the  appointment  of  the  ctifios  into  the  former  channel;  but 
[  take  it  is  inffodudtive  of  a  new  law,  as  to  the  clerk  of  the  peace  ; 

or  I  pray  mind  the  words  of  it,  how  it  is  penned.     Saith  ♦  the     *  L  S^^  J 
iatute  of  37  Hen,  8.  r.  i.  "  when  the  cuftos  rotulorum  fhall  have 

*  named  the  cleric  of  the  pcucc,  he  fliall  enjoy  the  famtf  office,  and 
'  execute  it  by  himfelf  or  depucy,  during  fuch  time  as.  the  cu/ios  con- 
'  tinueth  cufios^  fo  as  he  behave  himfelf  well  in  it."  And  oy  that  it 
s  plain  he  had  no  other  title  but  what  depended  upon  the  continu- 
ince  of  the  cuflos.  But  now  this  latter  ftatute  faith,  '*  that  whenever 
'  the  cu.:os  (liall  find  the  place  void,  he  fhall  have  power  to  nominate 
'  and  appoint  a  fit  perfon  to  be  clerk  of  the  peace,  to  execute  the 
'  iame  by  himfelf  or  his  fufficient  deputy,  and  to  take  the  fees  for 
'  fo  long  time  only  as  he  fhall  well  demean  himfelf.."  Can  any  man 
}elieve  that  (which  is  the  only  thing  in  the  queftion,  for  they  had 
lothing  elfctofay)  thefe  words  make  no  alteration  of  the  clerk's 
-ftate  in  his  office,  from  what  it  was  by  the  ftatute  of  37  Hen,  8. 
\  I.  And  they  muft  fay  fo,  or  the  law  is  clear  for  the  plaintiff". 
rJut  when  one  llatute  (ays  "  he  fhall  have  the  office,  during  the  time 
'  that  the  cujios  continueth  atftos  upon  his  good  behaviour;"  and, 
he  other  fays,  "  fo  long  only  as  he  fhall  well  demean  himfelf  in  the 
^  office,"  th»it  muft  needs  make  an  alteration.  And  truly  it  feems  to 
Tie  that  thofe  words  are  not  to  be  flighted  "  when  he  finds  the  place 
'  to  be  void"  then  he  fhall  nominate  fo  and  fo.  There  was  no  need 
»f  that  by  the  ftatute  of  37  Hen,  8.  f.  i.  for  there  it  was  always 
oid  upon  the  removal  of  the  cu/iosy  but  here  it  is  limited  as  to  his 
lomination  whenfoever  it  is  void,  which  fhews  that  the  parliament 
neant  not  that  it  fliould  be  void  upon  every  change  of  a  cujios.  I 
hink,  truly,  that  tiiere  rs  another  thing  that  is  very  coniiderable,  and 
t  has  been  obfcrved  already  by  both  my  brothers ;  and  that  is,  the 
;re?.t  many  alterations  that  are  made  in  this  laft  law  concerning  the 
lifice  of  clerk  of  the  peace,  which  were  not  in  the  other  of  37 
Hen,  i,  c,  I.  for  the  cti/ios  now  cannot  name  any  perfon  but  one  re« 
ident  in  the  county.  The  juftices  of  the  peace  have  now  a  power, 
f  they  find  he  uoes  not  demean  himfelf  well  in  his  office,  to  fuf- 
)end  or  difcharge  him,  which  they  had  not  before.  And  I  take  it 
0  be  very  clear,  that  if  the  cuftos  do  not  before  the  next  feffions 
(fter  fuch  difcharge  nominate  another,  they  may  put  in  one ;  and 

who 
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Hakcovht     who  they  put  in  fliall  hold  the  office,  not  during  die  pleafureof  the:;- 
F«L  ^'»  ^"^  '*  ^^  '^^8  ^'"^  ^  ^^  ^^"  ^^'^  demean  hin^elf  in  the  office. " 

My  broAers  having  fo  fully  fpoken  to  this  cafe,  and  it  being  orlj 
upon  the  conftrudion  of  (hort  words,  in  an  aft  of  parliament,  i  thirk 
there  needs  little  to  be  faid,  and  all  that  can  be  has  been  (aid ;  rd 
therefore  I  take  it  to  be  clear,  that  the  plaintiff  ought  to  have  b 
judgment. 

•  [  5*7  3        •Holt  Cbhf  Jvftice.    I  will  fhortly  put  Ae  cafe,  and  it  is  © 

more  than  this.     The  Earl  of  Clare  is  made  cufios  rctuUma  c: 
•MiddUfex^  according  to  the  uatute  of  37  Hen.  8.  r.  i.  wUdi  » 
revived  by  the  ftatute  of  the  firft  of  this  king  and  queen.    He  bein? 
fo  cuftos  rotulorupi,  did,  by  his  deed  bearing  date  the  19th  of J^&t, 
in  the  firft  year  of  the  king  and  queen,  conftitute  the  plaintitt  Mr. 
Harcourt  to  be  clerk  of  the  peace  of  that  county,  to  have  and  exe- 
cute that  office  by  himfelf  or  fufficient  deputy,  fo  ^g  as  he  d^d 
well  behave  himfelf  in  it.     After  this  my  Lord  if  Clare  was  removtJ 
from  the  place  of  cujfos^  and  my  Lord  of  Bedford  was  duly  vKiii 
atflos  rotulorunUi  and  he  being  fo  made,  doth  by  his  deed  appoint  tbe 
defendant  Mr.  Fox  to  be  clerk  of  the  peace,  for  fo  long  time  as  k 
Ihould  continue  cuftos  rotuloruniy  if  the  faid  Afr.  Fox  the  defbxbDt 
did  well  behave  himfelf  in  the  office.     And  the  queftion  is,  whe- 
ther or  no,  by  the  amotion  of  my  Lord  of  Qare  from  the  office  of 
cuftos  rotuloruntj  Mr.  Harcourt  the  plaintiff  doth  ceafe  to  be  dci 
c«  the  peace  ?     For  then  the  law  is  for  the  defendant,  othcrwifc  it  ii 
for  the  plaintiff.     And  I  do  concur  in  opinion  with  my  brodiers 
that  judgment  ought  to  be  given  for  the  plaintiff,  and  that  be  is  llill 
clerk  of  the  peace,  notwithftanding  that  he  who  made  him  fo,  is  net 
ftiU  cuftos  rotulorum.     And  this  cafe  indeed  does  depend  altogedier 
upon  the  ftatute  in  the  firft  year  of  this  king  and  queen:  but  how- 
ever, it  may  not  be  improper  before  I  give  the  particular  rcaforts 
that  I  rely  upon,  for  the  ground  of  my  opinion,  a  little  to  confiiicr 
bow  it  comes  to  pafs,  that  there  is  fuch  an  office  as  cuftos retubnm^ 
and  how  that  cu/los  comes  to  have  the  right  to  nominate  and  appoint 
the  clerk  of  the  peace.     That  the  cuftos  is  not  an  officer  time  im- 
memorial is  moft  i^ain,  becaufe  the  commiffion  of  the  peace,  to 
which  that  office  relates  is  not  fo ;  but  did  commence  in  time  cf 
memory;  but  that  he  is  an  ancient  officer,  doth  appear.    Whe- 
ther he  was  before  the  firft  and  fourteenth  of  Edward  the  fccond>  I 
think  is  not  certam,  but  that  he  is  an  ancient  officer  may  be  fccnin 
Lamhard's  Eirenarcha^fo.  371.    Now  you  know  the  commiffion  d 
the  peace  did  commence  in  time  of  memory;  and  that  thejufticts 
were  not  appointed  by  the  crown,  before  the  firft  of  Edward  the 
third,  and  then  they  were  made  in  lieu  of  the  confervators  of  die 

*  [  53^8  ]     P^^^i  ^^^  ^^^^  ^  ancient  •  officers  as  die  law  knew :  fo  lays 

the  ftatute  of  i  Edw.  3.  c.  16.  «  for  the  better  keeping  and  main- 
<^  tenance  of  the  peace,  the  king  wHls  that  good  men  in  every  counrr 
^«  be  affigned  to  keep  die  peace."  In  what  manner  they  were  to  keep 
the  peace,  and  how  they  .were  to  execute  the  authority  that  wi? 
given  them  by  this  aft  of  parliament,  does  not  appear;  but  no  ques- 
tion they  wcfe  to  take  fuch  methods  for  the  keeping  of  thepeacf 
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the  old  confervators  were.    But  that  not  appearing^  I  take  not    Harcourt 
3n  me  to  determine  what  method  they  were  to  take  for  keeping  ^'^ 

the  peace,  or  whether  thev  wtre  more  than  high  conftables. 
It  the  ftatute  that  makes  tnem  compleat Judges  is,  that  of  34 
liv.  3.  c.  I.  about  what  fort  of  perfons  mall  be  juftices  of  th^ 
ice,  and  what  authority  they  have.  They  were  to  have  a  com* 
(lion ;  they  had  authority  to  hold  a  court;  and  thereby  they  wert 
Iges  of  a  court  of  record.  This  did  give  occafion  to  the  com- 
:ncenient  of  the  office  oi  cuftos  rotubrum;  for  they,  being  judges 
record,  the  records  of  that  court  muft  be  in  their  cuftody.  Ail 
li(S^ments  and  all  proceedings  upon  them,  pleas,  convi6Hons,  ac- 
ittals,  and  judgments  muft  be  entered  upon  record ;  and,  in  legal 
iiftru^lion,  all  the  juftices  had  them  in  their  cuftody,  and  have 
tm  to  this  day ;  for  all  certioraries  are  directed  to  the  juftices  in 
tieral ;  but  in  regard  it  might  be  inconvenient  that  the  records 
>uld  be  difperfed  among  them  promifcuoufly,  and  not  kept  toge- 
*v  in  one  hand,  I  look  upon  it  that  it  was  in  the  power  of  Sie 
ig  to  appoint  fome  particular  perfon  to  have  the  cuftody  and 
arge  of  die  records,  and  that  he  ftiould  be  a  perfon  refponfible 
the  fubjeft  for  the  fafe  keeping  of  them,  and  to  whom  he  might 
ve  refort  upon  all  occafions,  when  he  haa  any  ufe  of  them.  This 
is  thought  convenient  j  for  the  words  at  the  end  of  the  commif- 
►n  of  the  peace  are,  **  we  appoint  you  fuch  an  one  to  be  keeper 
of  the  records  and  rolls  of  the  county."  So  that  though  legally^ 
I  faid,  the  records  are  in  the  pofieffion  of  all  the  juftices  of  the 
ace,  all  certiorariesy  and  all  writs  of  errors  being  direfted  to  them, 
t  diredUy  they  are  in  the  cuftody  of  the  cu^os  rotulorumy  and  if 
'  negligence  or  mifdemeanour  they  happen  to  be  loft  or  mifcarry,  he 
refponfible  to  the  king,  and  to  the  fubjeft,  for  fuch  lofs  or  mif- 
rriage.  This  feems  to  me  to  be  the  commencement  of  this 
fice  of  cuflcs  rotulorum\  for  no  one  being  more  in  commiffion 
an  another,  it  was  in  the  power  of  the  king  by  his  prcrpgative, 
appoint  one  to  keep  the  records.  But  therefore  it  do2S  neceffa- 
!y  •  follow,  that  no  perfon  whatfoevcr  could  be  cuflos^  that  was  *  X  S^9  1 
>t  a  juftice  of  peace  in  commiffion.  The  king  could  not  name 
le  that  was  not  in  commiffion,  for  it  would  be  an  errrant  contra- 
Aion  to  make  judges  of  record,  to  whom  properly  "the  cuftody  of 
ofe  records  belongs,  and  by  any  z&.  to  take  from  them  that  cuf- 
dy,  and  put  in  another  that  >Vas  none  of  the  court,  to  keep  the 
cords,  when  writs  are  to  be  direfted  to  the  judges  of  the  court,  to 
-rtify  thofe  records  when  there  is  occafion  to  remove  them.  And 
lerefore  by  3  Hen.  7.  c:  I.  If  a  recognizance  for  keeping  of  the 
^ace  be  returned  to  the  feffibns,  and  the  party  make  default,  it  is 
>  be  certified  into  the  chancen;  or  this  court,  or  the  exchequer,  by 
latj'uftice  who  is  cujlos  rotutorunu  But  then,  fince  I  have  faid 
^t  it  is  in  the  king's  power  to  appoint  a  particular  perfon,  one  in 
le  commiffion  of  the  peace,  to  have  the  cuftodv  of  the  rolls  and 
icords  of  the  county,  how  comes  it  to  pafs  as  the  ftatute  of  37  Hen. 
'C,i,  fays,  ^^  that  the  lord  chancellor  did  ufe  to  nominate  and  appoint 
^tcufios  rotukrumV*  I  fay,  he  named  him  vrW»f/£^r/i  jit  belongs  to 
un  to  grant  oHt  all  commiffions  of  the  peace  under  the  great  feal,  and 

that 
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Haicoitit  that  he  does  without  a  particular  warrant  legally  notwithflanding  tkt 
jT*^  ftatute ;  and  yet  he  was  named  by  the  kihg  in  conftrudrion  of  law.  7c: 
the  commiffion  is  in  the  king's  name ;  but  a<^ually  the  charut^or 
named  him,  for  that  is  incident  to  his  office,  on  the  behalf^  ana  in 
the  name  and  ftile  of  the  king.  So  you  fee  it  was  always  done,  ever 
fince  that  ftatute  of  3  &  4  E^w.  6.  c.  i,  before  the  ftatute  of  37  H^n. 
S.  c.  I.  was  revived  by  the  ftatute  of  i  ff^lL  &  Mary*  Alwap  the 
cu/los  rotulorum  was  appointed  in  the  name  of  the  king,  but  the 
chancellor  or  keeper  did  always  grant  the  commiilion  virtuie  cfficiiy 
and  never  had  any  warrant  for  thefe  things.  But  it  is  the  duty  of 
him  who  has  the  cuftody  of  the  great  feal  to  take  care  for  the  ordi- 
nary and  common  adminiftration  of  the  government.  Now  jufiiccs 
of  die  peace  are  (though  in  a  fubordinate  nature)  ports  of  that  or- 
dinary adminiftration,  and  therefore,  though  they  now  have  a  judl- 
*  cature  by  34  Edw.  3.  r.  i.  yet  it  belongs  to  the  fame  office  to  ilTue 
out  thofe  commiffions  of  the  peace,  as  well  as  thofe  of  oyer  and  Ur- 
mnery  which  are  of  courfe  made  out  with  particular  warrant  for  io 
doing.  But  then  this  ftatute  of  37  Hen.  8.  c.  i.  acknowledging 
^*  that  the  power  of  nominating  the  cuftos  rotulorumj  was  in  the  loid 
<<  chancellor  for  the  time  being,''  it  doth  look  upon  it  that  the  takin? 

*  [  53^  J  of  it  out  of  the  power  of  the  lord  chancellor,  to  do  it  virtute  ♦  effni 
without  warrant  was  a  better  courfe,  and  therefore  the  ftatute  did 
not  repeal  that  incroachment,  but  appointed  a  middle  way  that  the 
euTtos  ftiould  be  nominated  by  bill,  figned  with  the  king's  own  hand. 
That  is,  my  lord  chancellor  ftiould  appoint  bim  by  commiffion, 
under  the  great  feal,  but  this  muft  be  upon  a  bill  figned  with  the 
king's  hand  as  his  warrant.  This  was  afterwards  thought  ver; 
inconvenient  at  every  turn,  to  apply  to  the  king  for  a  bill ;  and 
dierefore  the  ftatute  of  3  &  4  Edw.  b.  ex.  repealed  the  ftatute  of  37 
Hen.  8.  r.  I.  as  to  this  matter,  and  reftored  the  lord  chancellor  to  ms 
ancient  power  of  nominating  the  cuftos  rotulorum.  So  that  it  is 
plain  that  this  power  which  the  lord  chancellor  had  was  incident  to 
this  office  i  and  for  this  you  have  the  judgment  of  the  parliament  in 
both  thefe  ftatutes.  But  then  in  the  next  place  it  is  to  be  confidered 
how  the  cuftos  rotulorum  comes  to  make  the  clerk  of  the  peace.  For 
as  my  brother  Gregory  obferved,  the  clerk  of  the  peace  docs 
aA  for  the  king  as  his  attorney,  and  at  the  feffions  does  join  iflue  for 
the  king.  The  cu^os  names  him  for  this  reafon,  becaufe  the  roUs 
s^id  records  of  the  feffions  being  by  the  commiffion  put  into  the  cuf- 
tody of  the  cti/ios  rotulorum^  the  clerk  being  the  perfon  that  muft 
be  trufted  with  the  rolls  to  make  entries  upon,  to  draw  judgments, 
to  record  picas,  to  join  iflues,  and  enter  judgments ;  then  of  common 
Tight,  by  the  common  law  of  the  land,  it  belongs  to  him  that  hath 
the  keeping  of  the  records,  to  nominate  this  clerk,  and  not  to  any 
one  elfe.  And  it  would  be  the  moft  luireafonable  thing  in  the 
world,  that  the  cujlos  rotulorum  being  intrufted  with  the  cuftody  of 
the  records  by  his  commiffion,  any  other  fliould  be  made  clerk  of 
the  peace,  for  the  a£lual  pofieffion  of  thofe  records,  than  fuch  an  one 
as  he  ftiould  appoint,  when  upon  any  lofs  or  mifcarriage,  he  is  an- 
fwerable  for  it  himfelf,  to  the  king  and  the  fubjed.  I  appeal  to 
any  one  whether  that  be  reafonable.    My  lord  Coke,  2  It^.  425. 

iA 
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his  comment  upon  the  ftatute  of  Wepninfter  die  fecond  hath  a    HAtcovEx 
ye  difcourfe  upon  this  point,  about  the  judges  of  this  court  and  the         ^^^ 
•mmon  Pleas,  appointing  their  clerks  to  enrol  pleas  before  them  in 
ir  circuits :  and  he  &ys  this  is  according  to  the  rule  of  the  com- 
•n    law,  that  it  belongs  to   them  who  are  judges  of  record  to 
ke  their  own  clerks,  and  that  upon  two  reafons. 

*  F IRST,  They  are  moft  concerned  \  their  afts  are  to  be  recorded ;     •  [  53'  ] 
mirtaking  of  which  is  a  difhonour  to  the  juftices,  and  a  prc- 
lice  to  the  party.     And, 

Secondly,  The  law  intrufts  in  thefc  matters  thofe  that  beft 
icrftand  who  is  moft  fit  and  proper  to  perform  the  duty  of  the 
ce  ;  and  therefore  for  the  benefit  of  the  fubjeft,  and  the  honour 
1  faf  jcy  of  the  perfon  trufted,  he  ought  to  have  the  nomination 
thjt  perfon  who  is  thus  to  be  intrufted  under  him. 

And  that  was  thereafon  of  the  judgment  in  MitUrCs  cafe^  4  Co. 
.  about  die  office  of  county  clerk,  as  it  is  likewife  that  which  is 
■nplained  of  in  the  ftatute  of  37  Hen,  8.  f.  I.  that  feveral  were 
ds  clerks  of  the  peace  by  grants  for  life  that  were  infafficient. 
t  in  M'itton*s  cafe  the  queftion  was,  whether  the  king's  grant  of 
r  office  of  county  clerk  was  good ;  and  it  was  held  it  was  not  * 
od ;  for  it  was  held  to  be  infeparably  incident  to  the  offica  of  the 
iriff,  and  could  not  by  any  law  or  contrivance  be  taken  away  from 
n.  So  that  having  as  well  as  I  can,  given  an  account  of  the  na-> 
c  of  the  office  of  cujlos  rotulorumj  and  the  reafonablenefs  of  his 
t  having  the  nomination  of  the  clerk  of  the  peace,  I  fhall  now 
re  the  particular  reafons  upon  which  I  ground  my  judgment  in 
s  cafe.  The  words  of  the  ftatute  that  make  the  queftion  have 
en  read  to  you,  and  therefore  I  fhall  not  trouble  you  with  the  re- 
tition  of  them.     But  the  reafons  I  go  upon  are  thefe : 

First,  The  words  themfelves  in  their  natural  and  proper  ex- 
it, do  fignify  an  eftate  for  life,  the  clerk  behaving  himfelf  well,  as 
:>fe  are  the  words,  ^^  for  fo  long  time  only  as  he  fhall  behave 
iimfelf  well  in  the  office."  (f )  Truly,  though  the  counfel  at  the 
r  did  not  fo  much  infift  upon  the  word  "  only"  as  I  expcfted, 
t  I  declare  it  was  the  only  fcruple  I  had,  and  fhould  not  have 
ubted  the  thing  at  all  upon  reading  the  words :  and  I  believe 
w  would  have  doubted,  if  the  words  had  been  *'  for  fo  long  time  as 
he  (hall  behave  himfelf  well"  without  the  word  «  onlv."  Then  it 
d  been  fo  indefiiiite  a  limitation,  that  no  man,  I  thinlc,  would  have 
»ubted  (for  my  part  I  fhould  not  have  made  the  leaft  queftion) 
It  that  it  was  an  eftate  for  life.  Then  let  us  fee  whether  there 
any  difference  by  the  putting  in  this  word  ^  only."  Is  not  that 
long  an  eftate  as  the  other?  Is  it  lefs  for  that  word ?  Surelv 
K  If  fo  be,  then,  "  for  fo  •  long  time  as  he  fhall  behave  himfelf  *  I  53^  J 
well,"  and  ^  for  fo  long  time  only  as  he  fhall  behave  himfelf  well," 


(0  4  Mod.  173.  *i  Bac  Abr.  S444    Co.  Ut  42.    Uhow.  Caftt  in  PMuDOt,  itt^ 
BacAbr.  67  u 
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lUftcevmr     be  of  equal  exttnC»  then  he  has  an  dbte  fbr  life  in  the  ooecsie^ 


FOK. 


a»  well  as  in  die  other. 

SficOKDLY,  My  next  reafon  is  this*  Here  is  certunlj  fooe 
power  given  to  the  €uJios  rotulorunu  Now  taking  it  to  be  a  po^nr 
eiven  by  the  ftatute,  then  the  ftatute  intended  fomediing,  a>:  t 
being  a  power  to  nominate  the  clerk  of  the  peace,  the  words  tL 
follow  muft  intend  a  limitation  of  his  eftate  in  his  office.  For  :t 
had  a  power  to  nominate  before,  and  here  is  a  power  given  i:ij 
anew  by  this  ftatute.  Let  us  take  then  the  cafe  of  0^'^r'^ 
to  a  man  without  refped  to  an  Intereft.  Suppofe  a  tenant  for  lirc^- 
way  of  ufe,  and  a  power  is  given  to  him  to  make  leafes  for  21  y^'^ 
only,  is  not  this  as  much  as  for  twenty-one  years  abfidutely  ?  Ar: 
be  doth  make  a  leafe  for  twenty-one  years,  and  dien  dies,  is  net 
this  a  good  leafe.  Tenant  for  life  could  have  made  a  leafe  f:: 
years  before  determinable  upon  his  death,  and  fo  could  the  r : ' 
rotulorum  have  made  a  clerk  of  the  peace  determinable  upon  :a 
death  or  removal  before  this  ftatute.  But  then  when  be  has  ik: 
a  power  given  him  by  a  particular  ftatute,  not  in  refpeSofi> 
intereft,  but  only  of  his  prefent  pofleiEon,  certainly  this  nomlDatki 
bein^  an  execution  of  his  power,  when  he  hath  done  that,  he  b 
done  with  the  bufinefs,  he  has  no  more  to  do  widi  this  office,  ti: 
clerk  of  the  peace  then  being  under  that  conftitution  which  ^ 
limited  how  the  clerk  fo  nominated  ftiall  be  eftated  in  his  o£oe. 

Thirdly,  If  this  claufe  hath  not  this  conftrudiion,  it  is  put  it? 
no  manner  of  purpofe  at  all.  And  I  think  we  fliould  be  very  b:.i 
men  when  we  are  intrufted  with  the  execution  of  the  law,  anctt^ 
interpretation  of  a£h  of  parliament  to  rejefl  any  words  that  arc  ^> 
fible  in  an  aS.  And  if  we  fhould  look  upon  this  office  to  be  r.^ 
otherwife  ordered  by  this  a£t,  than  it  was  upon  37  Hen,  8.c.  i.  ^'^-^ 
reje6l  theft  words  that  are  thus  put  into  the  ?£t.  Now  to  ^' 
purpofe  did  the  makers  of  this  ftatute  put  thofe  words  ia  ?  for  t:f 
aft  of  37  Hen.  8.  f.  i.  fays,  "  he  fliall  be  clerk  fo  long  as  the  r.; 
**  remains  in  his  office,  if  he  behaved  hhnfelf  well."  But  thcfe  vvf-' 
in  this  aft  fay,  "  he  (hall  hold  the  office  for  fo  long  time  only  2>  ^* 
**  fliall  behave  himfelf  well  in  it,"  without  faying  "  if  fo  bethc  r:  : 
[  533  3  **  remain  cuftos*'  Therefore  that  is  indefinite  and  abfolutc.  ^Vi:y* 
did  the  makers  of  this  aft  omit  thefc  words,  "  fo  long  as  the  ci^^^^' 
**  mains  cuftos^''  and  put  in  only  thefe  words, *«  fo  long  time  ashc  fc-1 
«  behave  himfelf  well  ?"  Surely  there  was  a  reafon  to  omit  fort 
Words,  and  put  in  others.  Thcn'if  the  aft  had  omitted  the  wi'^ 
during  fuch  time  as  the  cufm  remains  in  his  office,  and  has  njt> 
tloned  thefe  words,  «  fo  long  as  he  behaveth  himfelf  well,"  it  is  w- •! 
and  proper  to  conclude  their  meaning  was,  that  he  fliould  have  "^ 
office  without  more  ado  upon  good  ^haviour.  And  we  art  fo  * 
to  confider  this  as  a  new  lihiitation,  and  that  it  was  made  for  Kx^ 
purpofe  or  other. 

Fourthly,  The  next  thing  is  this ;  if  is  plain  as^to  Ac  derk  c: 
the  p«»ce,  the  makers  of  this  aft  did  defign  the  <^ce  fliouM  vsf<  !^ 
according  as  it  was  appointed  by  die  37  Hen.  8.  r.  i.  for,      ^ 
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Ftrji^  Confider  when  it  comes  to  the  appointment  of  the  cujt9t^    Haicovkt 
mentions  the  very  title  of  the  aft  of  37  Hen.  8.  c.  i.  "  a  biljf  for  ^ 

cuftoi  rotukrum  and  clerkihip  of  the  peace/*  which  concerns  both  °^* 

£ce$>  and  takes  notice  of  both.  But  then  as  to  the  cuftos^ 
I  exprcfs  terms  it  revives  the  ftatute  of  37  Hen.  8.  f.  i.  and  fays, 
the  nomination  ihall  be  as  is  there  dire&ed."  Now  if  they  had  in* 
^nded  the  fame  for  the  clerk,  there  had  need  to  have  been  added 
lit  a  few  words  more,  i.  e.  to  have  faid,  ^  that  this  nomination 
fhould  be  likewife  as  in  that  ftatute/'  But  not  doing  this,  it  is 
lain  their  intent  was,  that  the  clerk  of  the  peace  fhould  not  be 
3pointed  in  that  manner,  but  the  cuftos  fhould.     And, 

Secendly^  It  is  plain,  they  did  defign  and  intend  an  alteration,  and 
)  have  quite  another  method  obferved ;  for  odierwife  why  did  they 
lake  this  new  provifion  about  it  that  they  have  done  ?  If  they 
itended  it  fhould  be  as  it  was,  they  would  either  have  been  filent, 
nd  left  it  untouched,  or  they  would  have  put  it  in  fuch  words  as 
rould  have  declared  fuch  an  intent.  •  And  dierefore  having  put  in 
lefe  claufes,  it  is  plain  an  alteration  was  intended,  and  that  the 
lerk  of  the  peace  ^ould  be  altogether  according  to  a  new  modeL 

Fifthly,  Their  intent  that  he  fhould  not  depend  upon  the 
!^w,  does  feem  plain  too;  which  is  another  reafon,  I  go  upon. 
\  he  defign  of  the  makers  of  this  aft  was,  to  take  off  much  of  that 
ependance  which  the  clerk  before  had  upon  the  cuftos^  and  to  make 
im  more  dependant  on  the  juftices  of  the  peace.  For  *  before  *  [  53+  ] 
txis  a<a  the  juftices  of  the  peace  could  not  remove  him  for  mifde- 
leanour,  but  the  ctStoi  was  to  do  it,,  becaufe  he  put  him  in.  It  is 
rue  the  juftices  had  an  intereft  in  him  as  their  fcrvant  in  court,  but 
e  that  put  him  in,  could  only  turn  him  out ;  but  now  it  is  quite 
therwife.  I  do  not  fay  the  cujtos  cannot  do  it,  but  the  juftices 
lay,  which  they  could  not  before ;  and  the  ftatute  has  made  three 
Iterations  in  this  claufe. 

F\rft^  Before  the  aft  the  r;//fw, might  appoint  any  perfon  that 
ved  any  where  elfe  to  be  clerk  of  the  peace ;  |iow  it  muft  be 
nly  one  refident  within  the  county,  that  is,  an  inhabitant,  where 
is  work  lies;  fb  that  the  power  of  the  cuftos  is  abridged  in 
liat. 

Secondfy'i  Before  tills  ftatute,  when  the  cuftos  had  appointed  the 
Icrk,  that  clerk  could  make  no  deputy  whatfoever,  but  fuch  as  the 
uftos  approved  of }  but  here  the  clerk  may  make  what  deputy  be 
i^iU,  fo  as  he  be  fit  for  it. 

ThirJlyj  There  is  another  fort  of  limitation  of  this  eftate  In  the 
ffice,  dian  is  in  37  Hen.  8.  So  that  it  feems  to  defign,  that  the 
arliament  would  abridge  the  power  of  the  cujiosy  both  m  the  qua^ 
iication  of  the  party  to  be  appointed  clerk,  and  in  enabling  die 
lerk  to  make  what  deputy  he  would,  and  to  execute  the  office 
dierwife  than  he  did  before,  and  in  making  him  a  perfon  that 
tiould  fubfift  upoa  other  limitations  in  the  next  place. 

SiXTHtYy 
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Habco^it         Sixthly,  It  fccms  to  me  upon  the  whole  frame  <^  the  afi,  » \ 
Fox.  ^  the  intent  of  the  parliament  to  make  fuch  provifion,  thai  at 

feffions  and  juftices  of  the  peace  fhould  always  be  furniflied  with  ^ 
able  clerk  of  the  peace  i  and,  to  encourage  him  in  the  fiiithful  ex-  j 
ecution  of  the  office,  they  fctde  the  eftate  fo  as  to  put  him  ou:  or' 
fear  of  lofmg  it  for  ^y  thing  but  his  own  milbehaviour  in  k.  If  be 
was  a  man  .of  approved  fufficiency,  he  was  not  fo  eafily  to  be  pand 
with,  or  upon  fuch  an  accidental  thing  as  the  amotion  or  deau  ci 
the  ct^tos  i  and  it  fecms  the  public  good  was  deflgned  ;  for  it  was  1 
great  mifchief  to  have  the  office  fo  eafily  vacable. 

Seventhly,  In  the  laft  place  as  to  this  word  "only"  which  wss 
the  only  vtrord  that  made  me  doubt,  I  think  the  dehgn  of  it  wi> 
not  to  limit  or  leiFen  the  intereft  of  the  clerk  in  his  office ;  b^t 
rather  to  leiTen  the  power  of  the  ctdftos^  and  reftrain  him ;  that  it 
*  C  535  ]  fhould  be  only  in  the  power  of  the  cuftos  to  nominate  for  Co  long  * 
time'as  the  clerk  behaved  himfelf  well  intheoffice;and  that  hebi^  iwj 
fhould  not  make  a  grant  of  it  for  a  lefs  intereft  or  eftat«,  than  upca 
good  behaviour.  He  is  fo  confined  up  by  this  ad,  that  he  (hall  not 
make  him  during  pleafurey  ox  for  year s^  but  when  he  has  rooiU 
nated  him,  that  is,  all  he  has  to  do,  and  then  he  is  in  by  the  act 
that  gives  him  eftate ;  and  this  feems  to  me  to  be  the  feji(e  of  ±e 
whole  aft.  I  compare  it  to  the  cafe  which  my  Lord  Chief  Jes- 
TICK  HoBART  puts  of  himfelf  in  his  book,  folio  153.  in  the  cafe 
of  Cult  V,  Giovcr,  Srfys  he,  **  I  cannot  grant  the  offices  of  my  g^rt 
"  as  chief  juftice  for  lefs  time  than  for  life,'*  and  he  puts  the  cafe  there 
of  a  man's  affigning  a  rent  for  dower  out  of  the  lands  dowablr, 
that  it  muft  be  for  no  lefs  eftate  than  life ;  for  the  eftate  was 
by  cuftom,  and  it  cannot  be  granted  for  a  lefler  eftate  than  whit 
the  cuftom  appoints ;  and  in  that  cafe  of  the  chief  juftice,  in  grant- 
ing offices  in  his  gift,  all  that  he  had  to  do,  was  to  point  out  cb: 
perfon  that  ftiould  have  the  office ;  the  cuftom  fettled  his  eftate  in  ii 
So  here  all  that  the  cuftos  has  to  do  in  reference  to  this  office  ct 
clerk  of  the  peace,  is  to  point  out  the  perfon  that  fliould  have  h ; 
and  as  the  other  is  in  by  cuftom,  fo  here  he  is  in  by  suSt  of  parlia- 
ment; the  cuftos  when  he  has  named  him,  he  has  executed  Vs 
authority,  and  cannot  qualify  the  intereft  which  pafles  by  th;r  -ct. 
I  am  the  more  inclined  to  be  of  this  opinion,  becaufe  I  kne./  ibe 
temper  and  inclination  of  the  parliament,  at  the  time  when  this  2^ 
was  made ;  their  defign  was,  that  men  fliould  have  places  not  to 
hold  precarioufly  or  determinable  upon  will  and  pleafure,  but  have  a 
certain  durable  eftate,  that  they  might  adt  in  them  without  fczi 
of  lofuig  them ;  we  all  know  it,  and  our  places  as  judges  are  io 
fettled,  only  determinable  upon  mifbehaviour,  Contemp^raria  etp^ 
Jitio  legis  eft  optima^  a  contemporary  expofition  of  a  law,  if  there  be 
any  qucftion  about  it,  as  our- books  tell  us,  is  alv^^ys  the  beft,  be- 
c^ufe  the  temper  of  the  law  makers  is  then  beft  known.  There* 
fore  upon  the  whole  matter,  I  take  it  the  clerk  of  the  peace  before 
the  ftatute  of  37  Hen.  8.  was  removable  at  the  pleafure  of  tbe 
cuftos  rotulorum^  becaufe  he  was  his  clerk ;  but  th^  n  by  that  flat Jtt: 
he  is  transformed  into  an  officer,  and  has  a  durable  eftate  in  his 
office,  as  long  as  the  cuftos  continued  cuftos^  and  he  behaved  himicli 
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well  in  the  office :  he  has  by  that  ftatute  fees,  and  a  power  to  make    Harcouit 
a  •  deputy,  fuch  as  the  cufm  fliould  approve  of;  fo  that  if  he  behaved  -^^^ 

himfelf  well,  the  cuftos  could  not  turn  him  out.  But  now  I  think 
lince  the  making  of  this  laft  ftatute  in  the  firft  of  this  king  and  *  [  53^  J 
queen,  he  has  abfolutely  an  JLSTATEfor  life  in  his  office  indepen- 
dent upon  the  cuJloS',  and  determinable  only  upon  mifbehaviour. 
And  for  thefe  reafons  I  do  concur  with  my  brothers,  that  Judgment 
ought  to  be  given  for  the  plaintiff. 

[A  WRIT  OF  ERROR  in  parliament  was  brought  upon  this  judg^ 
meat. 

And  It  was  argued  for  the  plaintiff  in  the  writ  of  errot,  that 
this  judgment  ought  to  be  reverfed.     And  firft  it  was  (aid,  that 
whatibever  the  common  law  was  as  to  anCient  offices,  could  be  no 
rule  in  this  matter :  many  and  moft  of  thofe  were  for  life ;  but  my 
Lord  Coke  fays,  that  the  office  of  chancellor  of  England  could  not 
be  granted  to  any  bne  for  life,  becaufe  it  was  never  fo  granted ;  the 
like  of  treafurer;  fo»  that  cuftom  and  nothing  elfe  can  govern  in 
thofe  offices.     But  here  can  be  no  pretence  of  its  being  a  common 
law  office ;  for  the  common  law  knew  no  fuch  thing  as  juftices  of 
the  peace,  to  whom,  they  fay,  he  is  a  clerk:    The  firft  fbtute 
which  makes  juftices,  has  no  mention  of  clerk;  but  it  was  merely 
an  incident ;  iome  perfon  of  ncceffity  was  to  officiate  in  that  kind  ; 
and  where  he  is  called  the  juftice's  clerk,  it  can  only  be,  that  he  was 
one  appointed  by  them  to  make  and  write  their  records  for  them  ; 
and  it  Is  probable,  that,  in  ancient  time,  he  that  was  their  clerk  was 
cuftos  rotulorumy  and  intrufted  with  the  keeping  of  the   records ; 
then  it  coming  to  be  an  honorarv  thing  to  be  cuftos^  he  that  was  the 
moft  eminent  for  quality  amongu  them,  was  appointed  to  that  truft, 
and  then  he  appointed  his  clerk  under  him  :  for  there  is  no  ancient 
ftatute  or  law,  that  empowered  the  chancellor  to  make  a  cu/ios ; 
but  he  making  out  the  commiffion  of  the  peace,  might  very  well 
name  one  of  them  to  be  keeper  of  the  records,  and  to  have  the  firft      ' 
place  amongft  them  ;  and  fuch  perfon  might  very  well  appoint  his 
deputy  or  fervant,  who  in  time  came  to  be  clerk  of  the  peace. 
We  have  no  certain,  but  this  is  the  moft  probable,  account  of  %': 

the  thing. 

Then  the  ftatute  of  37  Hen.  8.  r.  i.  recites, « that  the  chancellor 
"  had  much  perverted  the  inftitution,  by  afTuming  to  make  cuftos^ 5  for 
« life,  and  fo  the  clerks  of  the  peace  were  for  life  likewife."  The  end 
of  that  a£l  was  not  only  to  remove  ignorant  perfons ;  for  the  common 
law  itfelf  would  turn  any  fuch  out  of  office,  if  he  be  not  able  to 
perfbrai  the  duty  of  it;  but  the  grants  for  life,  were  the  great 
grievance;  and  dierefore  to  remedy  that  mifchief  the  cuftos  muft  be 
appointed  by  bill  fiened  with  the  king's  own  hand,  and  at  bift  plea«> 
fure  removeable,  and  the  clerk  of  the  peace  to  be  appointed  by  the 
cuftos^  and  to  continue  oply  during  the  time  of  the  others  continuing 
to  be  cuftos.  This  (though  not  in  the  negative)  doth  amount  to  it» 
viz.  that  he  (hall  continue  no  longer ;  efpecially  when  the  Z&  re« 
cites  the  mifchief  to  be  a  continuance  during  life :  it  implies  diat 
the  clerkfhip  of  the  peace  A^ouid  be  never  granted,  for  a  longer 
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Harcovit  intereft,  than  the  cufm  had  in  his  office.  The  3  and  4  EhA 
j^'jj^  *  docs  indeed  repeal  part  of  the  37  Hen.  8.  not  hy  C3qpre6  words,  ba 
by  a  very  ftrong  implication,  by  giving  the  cfaiancellor  a  power  to 
nominate  the  cujios ;  but  the  office  of  clerk  of  the  peace  is  not 
touched  by  that  of  Edw,  6.  and  continues  as  fettled  by  37  ik^  i 
which  is  during  the  continnance  of  the  cuftcs. 

Then  it  is  the  new  ftatute,  which  gives  the  occafion  of  the  prc- 
fent  difpute ;  and  there  is  nothing  in  this  a£t,  which  can  make  fucfa 
an  alteration  in  the  law,  as  was  below  contended  fer :  the  won:> 
fo  long  only  as  he  Jkall  well  demean  himfelf^  arc  not  enlarging  of  l« 
cftate,  but  rcftridVive  \  and  whenfoever  it  is  confidered  how  to  noke 
a  grant  for  life  to  be  good,  you  muft  confider  the  power  and  capa- 
city of  the  grantor,  and  how  the  thing  is  capable  of  Dcing  fo  grand; 
as  in  cafe  of  tenant  in  tail  or  fee,  and  each  make  a  leafc  for  life;i3 
the  latter  cafe,  it  is  for  the  life  of  the  leflee ;  and  in  the  former, 
for  the  life  of  the  tenant  in  tail,  becaufe  of  the  different  capacitid 
of  the  grantors ;  and  fo  the  thing  itfelf  is  confiderable ;  here  is  an 
exprefs  ftatute,  diat  faith  "  it  (hall  be  only  during  the  continuance  cf 
"  the  cujUi :"  now  that  provifion  is  to  be  purfued :  it  is  faid,  than 
grant  quamdlufe  bene  gejerit^  is  for  life ;  but  the  words  themfelvts 
do  not  import  any  fuch  thing ;  it  is  indeed  a  reftriclive  condition 
which  the  law  impofes  upon  all  offices ;  for  mifbehaviour  in  any 
office,  if  in  fee,  is  a  forfeiture ;  but  the  chief  confideration  is  i^ 
it  be  an  office  that  is  capable  of  being  granted  for  life ;  if  it  be  lb, 
thefe  words  may  amount  to  a  grant  for  life,  as  expounded  by  uii^c 
and  the  nature  or  capacity  of  the  office  itfelf  j  but  otherwlfe,  if  the 
office  be  not  grantable  for  life,  fuch  words  will  not  give  an  eftatc 
for  ilfe  :  thefe  words  feem  only  to  be  an  expreffion  of  what  the  law 
always  implies,  though  not  particularly  exprefled.  If  it  opcrott 
any  thing,  it  feems  only  to  have  reference  to  the  power  of  the  gria- 
tor,  as  a  reftricHon  on  him,  and  not  as  an  cnliU'gcment  of  the  dbtc 
of  tlie  grantee,  efpccially  where  by  a  luwin  being  there  isaniuu- 
pacity  upon  the  very  office  not  to  be  granted  for  life. 

Then  it  was  urged  that  the  fhtute  of  37  Hen.  8,  was  noC  re- 
pealed: ^tbe.3  and  4  Edfiv*  6.  doth  not  alt#r  this  matter  at  all  j  ^"^ 
where  it  did  make  any  alteration,  the  iame  is  exprefsly  repealed  b/ 
this  laft  a£l  in  queftion.  It  is  a  fettled  rule,  that  if  there  be  wo 
flatutes,  and  both  confiftent  and  not  contradictory,  the  latter  ca 
never  be  faid  to  repeal  tlie  former;  and  fois  Dr.  FoJler'iCGJt^^^ 
Rtp.  5,  6.  fo  it  is  in  JVills^  Hodghinfou  and  IVooi^  CnS^r^'y 
This  laft  act  of  /fW.  and  Mary  is  coniiftent  with  the  37  /&«•  ^'^-^ 
one  fays,  "  he  (hall  continue  during  the  time  that  the  rr/^wdothrt* 
*'  main  fuch,  fo  as  he  demean  himfelf  well :"  the  other  fays,  "hf  ^^ 
**  enjoy  his  place,  fo  long  only  as  he  demeans  himfelf  weB  in  '^^ 
Now  take  the  office  to  be  by  the  37  Hen.  8.  only  grantable » 
hold  during  the  continuance  of  the  cuftos^  then  fuppofe  inthc&fff. 
a6%  it  fhould  be  faid  ^  to  hold  fo  long  only  as  he  demean  hii^ 
^  well ;"  where  is  the  inconfiftency  or  contradiction  ?  And  'i^^ 
ihen  this  laft  a,<a  does  not  repeal  the  former  as  to  diis  matter.  A^ 
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Mr.  /ijr'x  grant  is  purTuant  to  die  ftatute  of  Hen.  8,  and  Mr.    HAteou^r 
Harcomrfs  has  no  relation  to  iu  /^^ 

Then  it  was  argued  that  it  was  unreafonable  that  a  cuftos  fhould  ha^e 
an  officer  under  him  of  another's  choice,  when  himfelf  is  refponubL' 
for  the  records  which  fuch  officer  is  concerned  with.     The  |.ri;n  try 
intent  of  this  laft  aft  was  only  to  fettle  the  doubts  about  the  kv;e;)  jrs 
of  THE  GREAT  $EAL,  HOt  to  alter  the  eftate  of  the  office  of  cleric  of 
the  peace.     The  offices  of  the  judges  in  Pf^e^minfi^r-^hall  Aettrminc  But  new  by 
with  the  king's  life  who  grants  them,  though  they  are  granted  to  i  Ce .  3.r.  23. 
hold  during  good  behaviour.     In  this  aft,  die  reafon  of  ufing  thefe  of*^j"Ji^A*j|ji'^ 
words,  was  tor  caution,  to  advert! fe  them  that  mifbehaviour  fhould  Mminuein 
forfeit  their  places.     If  an  alteration  of  the  law  had  been  intended,  force  dur  ng 
they  would  have  faid,  «  for  life,  fo  as  he  demean  himfelf  weU,"  efpe-  ^*J^j,'r^^^f^^;^th^^ 
cially  when  (as  was.  faid  before)  he  was  removeable  for  mifbeha^  ft'rndJng*^ the  dc- 
viour  by  the  former  laws  in  being.     Wherefore  upon  the  whole  mife  of  the 
matter,  it  was  prayed  that  the  judgment  might  be  reveried.  ^^iTwk.  PC  ^ 

On  the  other  fide  it  was  argued  with  the  judgment,  that  it  is  clear 
and  apparent  that  this  T&oilV.^  M.  was  made  not  only  to  fatisfy 
doubts,  and  prevent  qucftions  about  the. office  for  the  cuftody  of  the 
great  feal,  but  to  fetde  the  manner  of  naming  the  cuftos  and  clerk  of 
the  peace ;  and  that  it  is  in  part  introdudive  of  a  new  law ;  and  m 
part  a  reviver  of  the  old :  but  the  general  end  was,  that  that  office 
of  clerk  (hould  be  filled  and  executed  by  a  learned, .  able,  honefl! 
perfon,  becaufe  it  concerns  the  adminiftration  of  juftice.     He  is 
the  king's  attorney  in  many  refpefts :  he  not  only  writes  the  fenfe 
of  the  juftices  in  their  ordeis,  but  draws  indi^ments,  and,  upon 
traverfes,  he  joins  ifliie,  as  one  qui  pro  domino  rege  in  ea  parte  fe^ 
quitur^  and  prays  judgment  for  the  king  in  many  cafes  v  joins  irt 
demurrer,  when  occafion  requires,  and  is,  in  the  feffions,  the  fame  as 
the  clerk  of  the  crown  is  in  die  King*s  Bench.     Now  to  accom* 
pli{h  this  end  of  having  a  perfon  well  qualified,  and  to  encourage 
and  oblige  him  to  his  good  behaviour,  it  requires  a  refidence  in  the 
county ;  it  enjoins  that  the  perfon  named  be  able^  it  fubjedb  him 
to  the  jurifdidtion  of  the  juftices,  who  have  a  daily  obfervance  oif 
his  demeanour ;  it  gives  them  a  power  to  remove  him  upon  a  jufi: 
complaint,  which  they  could  not  before ;  it  frees  him  from  the  ufuaj 
temptation  to  fraud  and  corruption,  by  introducing  him  gratis  etfing 
prctio  I  and,  to  provoke  his  care  and  diligence,  it  gives  him  a  more 
durable  eftate  in  his  office  than  he  had  before,  when  he  bought  it^ 
viz.  freehold,  an  eftate  for  his  life :  that  it  ihould  be  fo  is  conveni- 
ent ;  becaufe  then  he  will  be  encouraged  to  endeavour  the  increafe 
of  his  knowledge  in  that  employment,  which  he  may  enjoy  during 
•  life ;  whereas  precarious  dependent  interefts  in  places  tempt  men  to 
the  contrary. 

That  diis  is  an  eftate'  for  life,  appears  from  the  words  of  die  aft; 
they  do  dire<ft  how  long  he  fhall  enjoy  his  o^e,  «  fo  long  only  as  he 
"  Jhall  behave  himfelf  well  :'*  if  the  word  only  had  been  omitted,  thci^ 
coulj  be  no  colour  for  a  doubt ;  by  Co.  Lit.  \±.  it  is  an  eftate  for 
lift  determinable  upon  milbchaviour ;  for  *«^durirtg  good  behaviour'*  is 
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Habcovkt     during  life ;  it  is  fo  long  as  he  doth  behave  himfelf  well ;  /.  e.    B'he 
^'^  behaves  himfelf  well  in  it  fo  long  as  he  lives,  he  is  to  have  h  ib  long 

as  he  lives;  during  Ufe^  and  during  good  detmanoury  are  di«e- 
fore  fynonymous.  phrafesj  the  fame  thing  when  ufed  with  relatioQ 
CO  offices;  the  condition  annexed,  if  obferved,  continues  it  during 
life  ;  the  contrary  determines  it :  this  is  the  rule  and  law  in  cafe  oi' 
offices  in  general,  and  muft  hold  in  this;  for  this  is  an  office^ 
2  Hen.  7.  I.  He  is  called  atf  domini  regis  \  it  is  capaKle  d 
being  enjoyed  for  life,  and  confequendy  of  being  granted  fo,  dpc- 
cially  when  an  act  of  parliament  declares  it  (hall  be  (o ;  there  i> 
nothing  in  the  nature  of  the  employment  that  hinders  it ;  and  there 
can  be  no  doubt,  but  that  a  ftatute  may  impower  a  cuftos  in  pcf- 
feffion^  who  has  only  an  eftate  at  will,  to  name  a  clerk  to  ho^ 
during  life  or  good  behaviour ;  the  juftices  are  at  pleafure;  fuppolir 
then  the  a£t  had  Giid,  that  they  (hould  name  him  in  this  manner,  be 
muft  have  continued,  though  they  had  died,  or  had  been  removed; 
the  cafe  is  the  (ame  here ;  he  is  as  much  intrufted  wnth  the  ii^^ 
of  the  juftices,  as  wth  the  records  belonging  to  the  keeping  of  oe 
£uftos^  Then  there  is  notliing  in  the  act  £at  favours  of  an  inten- 
tion to  make  him  dependent  on  the  cuftos's  office.  The  cuftss  is  to 
name  him,  but  the  juftices  have  the  controul  over  him  ;  he  is  sn 
officer  to  the  feffions,  and  the  juftices  only  can  remove  him.  The 
limiution  of  the  intereft  of  the  cuftos  in  his  office,  and  that  of  tc 
clerk,  are  different;  and  that  (hews  that  the  duration  of  the  one 
was  not  to  depend  on  the  other.  Befides,  the  cufus  is  to  name,  not 
^  when  he  (hall  be  made  cuftos**  (as  it  would  iiave  been  worded,  if  the 
intention  advanced  on  the  other  ftde  had  been  true)  but  <^  whenfo- 
**  ever  it  (hall  be  void."  It  does  not  fay,  every  new  cuftos  (hall,  cf 
that  every  cuftos  ihall  name ;  but  generally  ^<  when  it  is  void,  hefhall, 

Then  a^to  the  objeftion,  that  this  new  aft  is  confiftent  withth: 
37  Hen.  5.  and  therefore  that  is  ftill  in  force  ?  It  was  anfu-erri, 
that  by  the  former  aft,  he  was  intirely  placed  under  the  cujtcsj'^^ 
had  power  to  difplace  him  upon  mifcarriage ;  the  (effions  th:t\ 
could  not  do  it,  though  a  court,  and  a  court  of  record :  thev  might 
fufpend  him,  but  could  not  deprive  him  of  his  office,  even  for  ii! 
demeanour :  this  was  diat  aft.  Now  the  prcfent  law  abridges  the 
power  of  the  cuftos }  he  muft  name  a  refident ;  before  he  might  ap- 
point any  able  perfon;  the  perfon  was  then  removeable  by  ^ 
£uft6sy  now  only  by  the  juftices  ;  care  is  taken  that  nothing  is  ^ 
be  given  for  the  office ;  and  now  he  may  make  a  deputy  without 
the  approbation  of  the  cuftos^  Here  is  plainly  a  different  jurifdic^ca 
over  him,  and  a  different  eftate  vefted  in  him ;  this  expreis  limic- 
tion  of  the  intereft  to  him  is  an  exclufion  of  the  former  eftate,  as 
dependent  upon  that  of  the  cuftos.  And  befides,  this  is  a  fubibn- 
tive  diftin^  enafting  claufe  of  itfelf,  and  no  ways  relating  totb: 
ftatute  of  Hen.  8.  Why  was  this  linutation  penned  differendj  ^^ 
that,  unlefs  to  give  aiiother  fort  of  intereft.  As  to  the  cal'esot' 
new  laws  which  repeal  former,  it  was  iaid,  that  the  rule  was  ceiUiiH 
^at  whatfoever  ftatute  is  introduftive  of  a  new  law,  though  pen* 
.ned  in  the  affirmative,  is  a  repeal  of  the  former,  as  implying  a  reg> 

liTc; 
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tivc;  I.  /.  the  latter  ought.to  be  obfcrved,  if  it  concerns  the  fiune    Hakcouit 

matter.    The  ftatute  of  Edw,  6.  controuled  the  ftatute  of  Htn,  8. 

One  dire£ied  th<  keeper  to  name,  the  other  the  kingy  and   both 

are  in  the  affirmative ;  yet  the  latter  muft  be  obferved. .  And  if  this 

be  a  new  eflate  (as  it  has  been  adjudged  below)  then  the  party 

ought  to  enjoy  it.     And  for  this  was  cited  i  Sid.  55.  Plowd.  113, 

and  other  books*    Then  it  was  faid,  that  the  clerk  of  the  peace, 

named  by  the  juftices,  in  default  of  the  cuftos^  would  have  an  eftate 

for  life ;  and  by  the  fame  reafon  it  ought  to  be  fo  here :  though  the 

cuftos  be  to  be  named,  according  to  the  ftatute  of  Hen.  8.  yet  he  is 

not  to  execute  his  power  of  cuftos  according  to  that  ad,  but  is  tied 

to  a  refident;  hath  not  the  approbation  of  a  deputy;  and  cannot  re* 

move.     By  the  ftatute  of*  Hen.  8.  the  clerk  had  but  an  eftate  at  the 

will  of  the  king,  the  cuftos  having  no  other :  this  is  fo  long  as  he 

doth  well  in  his  office  ;  thefe  are  different ;  and  when  the  cuftos  hath 

named  him,  he  is  in  by  the  ftatute.     If  what  they  on  the  other 

fide  contend  for,  had  been  intended,  there  was  no  need  of  thefe 

words  of  limitation  at  all ;  and  the  words,  in  like  manner  as  by  the 

former  aG^  had  fulfilled  the  intention,  if  fuch  had  been. 

As  to  the  word  only^  that  would  make  no  alteration  in  the  cafe 
of  any  other  office.  Suppofe  an  office  granted  to  a  man  quamdiu 
tantumy  or  folummodo  fe  bene  gejferit^  would  that  give  lefs  than  an 
eftate  for  life ;  the  word  only  was  added,  not  to  abridge  the  eftate 
of  the  clerk,  but  rathe^  to  reftrain  the  power  of  the  cuftos^  that  he 
ihould  have  authority  only  to  limit  it  during  good  behaviour,  and 
not  for  a  lefs  intereft  or  eftate :  the  cuftos  is  confined,  that  he 
(hall  not  grant  it  for  years,  or  at  pleafure.  Befides,  only  is  hut  jtt/l 
fo  longy  and  no  longer j  or  fo  long  as ;  and  it  is  the  Cime  thing  with 
the  word,  as  without  it.  Dummodo  fola  vixeritj  is  during  all  her 
widowhood.  Suppofe  a  power  to  make  leafes  to  hold  only  for  and 
during  the  term  of  21  years,  the  fame  would  be  good  for  the  whole 
term.  Then  it  is  no  objetStion,  that  the  eftate  of  the  clerk  is  greater 
than  his  is  who  names  him,  for  that  may  be  by  cuftom,  as  m  the 
offices  in  Wejiminjier  HaU^  Hobart  153.  and  the  clerks  of  affize, 
where.  u(age  fixes  the  eftate.  And  the  like  in  cafe  of  power  to  make 
leafes  upon  family  fettlements  to  ufes,  where  tenant  for  life  grants 
larger  interefts  than  his  own :  it  is  true,  the  powers  and  eftates 
raifed  by  them,  iffiie  out  of  the  inheritance,  but  the  tenant  for  life 
only  names  them,  as  the  cuftos  doth  here,  though  the  ftatute  gives 
the  intereft. 

As  to  the  inconvenience  that  dependent  offices  fhould  continue 
againft  the  will  of  their  fuperiors,  that  can  be  no  objection,  fince 
there  are  few  great  officers  in  the  realm,  but  have  many  fubftitutes 
and  inferiors  under  them,  which  were  named  by  their  predecef- 
fors,  and  are  not  removeable;  almoft  every  bilhop  in  England 
is  under  thefe  circumftances,  with  refpe^  to  the  regifter  of 
bis  own  court,  who  notes  and  records  his  a£(s,  l^c.  This  is  an 
exception  to  all  grants  for  lives ;  but  credit  ought  to  be  given  to 
the  hoQoar,  Mrirdomy  and  judgment  of  fonneri  sis  well  as  prefent 

L  1  3  officcrsj 
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Harcovrt      officers,  in  refpcft  of  fuch  nominations,  untfl  Ibme  mifbehancar 

pj^^  fhews  the  choice  to  have  been  ill ;  and  when  that  appears,  the  per- 

fons  are  removable,  and  then  the  inconvenience  is  likcwife  rcnio?ci 

*  Here  the  jury  have  found  the  plaintiff  in  the  action  bclow^  to  bei^f 

and  fufficient,  and  well  qualified  for  the  office,  and  to  hayetioK 

his  duty  in  the  office,  while  he  had  it. 

Wherefore  it  was  prayed  that  the  judgment  might  be  affimdi 
and  it  was  affirmed.] 
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The  Fourth  of  James  the  Second, 

IN 

r  H  E     K  I  N  G  '  s     BENCH. 

The  Sixth  of  November^  1688. 


Sir  Robert  Wright,  Knt.  Chief  Jujiice. 

jS/r  John  Powell,  Knt. 
Sir  Robert  Balj 
Str] 

Sir  Thomas  Powis,  Knt.  Attorney  General. 
Sir  William  Williams,  iC;//.  Solicitor  GeneraL 


L,  Knt.  1 

.DOCK,  Knt.  >  Jtf^ices. 
LINGER,  Knt.} 


Hitchins,  on  the  demife  i?/ Nofworthy,  againji  Baflct.      Cafe  265. 

jPJECTMENT:  On  a  trial  at  bar  for  the  manor  of  Lanrock  j„  ejeftment  t 

and  other  lands  in  Cornwall^  the  jury,  on  not  guilty  pleaded,  if  a  fpeciai  ver-  * 
find  a  fpeciai  verdid ;  viz.  That  Sir  Henry  Killegrew^  was  feifed  in  <*»^  *«<*  ^^^} 
fepof  the  lands  in  qucftion;  and  on  the  12th  of  November  1644,  ff^hTiwdfin' 
made  his  will  in  writing,  which  follows  in  thefe  words,  **  I  Henry  fee,  in  the  year 
*'  Killegrew^  &c."  and  lo  they  fet  forth  the  will,  whereby  Sir  Henry  »M»  dcvifcd 
Killegrew  devifed  the  premiiles  to  Mrs.  Jane  Berkley  (his  near  kinf-  ^f^  llfT'with'. 
woman)  for  life ;  with  remainder  over  to  Henry  KiUegrewj  alias  remainder  to  c# 
Hill  (Sir  Henrfs  natural  fon)  in  t-iil,  and  makes  Mrs.  Berkley  »««**»»»  *c. 
folc  executrix.     They  further  find,  that  after  the  making  of  that  !«  terVarflYn 
tcftament,  and  before  the  time  when,  ^c.  viz.  about  the.feaflr  of  "  the  year  164c 

as  "the  faid  tef, 

tator  made  anpibir  will  in  writing,  but  what  was  contained  in  the  faid  laft  mentioned  will  juraioret pern* 
"  »«i  Igncrsnt."  This  fecond  will,  (6  <pund,  docs  not  amount  to  a  ketocation  of  the  frft  will  i  for 
although  he  hiade  a  fecond  will,  yet  as  the  contents  are  not  known,  it  may,  for  any  thing  that  appears  to  the 
coatrary,  be  confident  with  the  firft  will.  ■  ■  'S..C.  Comb.  90.  209.  S.  C.  3  Mod.  203.  S.  C.  Salk. 
592.  .S,C.  Show.  Caf.  Par.  146.  Hardies,  375.  Cro.  Eliz.  711.  Cro.  Jac.  94.  2  Salk.  591.  Comb* 
r><  20^.    3Mo4<  303.    Swinb*i5.    Ship.  Touch.  4x0.    Cowp.  3/. 

LI4  Sf. 
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HiTCHiwi  Sf^  Mlcbaely  in  the  year  1645,  condidit  et  ficii  alwd  iefimstm 
BAftxT»  in fcnptis^fed  quidfutt  content^  in  eedem  ult*  fmntlonat*  teftmittUyvd 
quale  fuit  purforUum  ftvc  effe£tus  inde^  jurattarihus  fra^  non  mjisL 
And  that  Sir  Henry  on  the  29th  of  September  1646,  died  fdid  s 
the  faid  lands ;  that  Mrs.  Jam  Barklej^  devifee  of  the  fajd  will)  in 
3644,  ,by  leafc  and  releafe  conveyed  to  Mr.  Noftvortbfs  btberithat 
the  fattier  died  in  1684 ;  that  Mr.  Nofworthy  is  fon  and  heirtofaisi 
that  Sir  IViUiam  Baffet  is  coufin  and  heir  to  Sir  Henry^  vis.  fon  md 
heir  of  Elizabeth  SaJ/etj  daughter  and  heir  of  Sir  Jofeph  KiSt- 
grewj  elder  brother  of  Sir  Henry  the  teftator ;  and  that  N^^i] 
th^leflbr  of  the  pla(ntifF,  entered  and  made  the  leafe  in  die  decli* 
ration,  {ffr.  But  upon  the  whole  matter,  whether  the  faid  teihmenc 
made  in  writing  1645,  was  a  REVQCAjiofir  inlaw  of  the  iaiddertt 
of  the  faid  lan£-  to  Mrs.  Berkley^  they  nre  ignoran^  and  pray  tbe 
judgment  of  the  court,  etft^  lie. 

M  A  Y  N  A  R  D  Sajeant.  May  it  pleafc  your  lordftipj  J^bn  Hiuhm 
is  plaintiflF,  and  Sir  IFiUiam  naffet  is  the  defendant,  inanejefirociit 
of  the  manor  of  Lanrake^  &c.  in  the  county  of  Cemwall  The 
Icflbr,  wbofe  title  is  in  queftioni  is  Mr.  E,  Nofiumthy:  his  tide,  2> 
It  is  found  by  the  fpecial  verdift,  is  this,  oir^ Henry  KiliifriS 
was  feifed  of  thefe  lands  in  fee,  and  in  the  year  1644,  fc^ 
his  will,  which  is  found  in  bac  verba.  He  n\akes  a  deliberate 
will  (and  fhevrs  his  rc^fons  why  he  made  it)  and  thereby  gives  his  land 
to  his  coufm  Berkley  for  his  life ;  under  whom  a  good  tide,  (if  there 
be  no  revocation  of  the  will,)  is  derived  to  the  leflfor  of  the  fJaintiir. 
But  they  find  further,  that  in  the  year  1645,  this  Sir  H.  KlUipf^ 
made  another  will.  But  what  are  the  contents'?  Thcfe  arc  the 
words  of  the  verdi<Sl ;  «  made  aliud  tectum  in  writing;  but  fi» 
**  fuit  content'^  &c.  juratores  ignorant.**  And  conclude,  if  ^ 
[  S38  ]  Court  adjudge  the  laft  ♦  a  revocation  of  the  firft,  then  tbcy  findfe 
the  defendant  \  if  not,  they  find  for  the  plaintiiF. 

The  case  is  fhort,  and  is  but  this.  A  man  feifed  in  feemakcs 
a  will  in  writing,  and  devifes  his  land,  and  fliat  deliberately)  and 
upon  reafons  given;  and  he  does  a  year  after  make  another 
will;  but  the  jury  find  not  what  were  tie  contents  of  it:  and  what 
the  meaning  and  effect  of  it  was,  that  they  know  not;  and  refer  :*v 
to  the  judgment  of  the  Court,  whether  this  be  a  revocation  or  no. 

My  LORD,  unc|er  fayour,  it  can  upon  no  reaibn  ip  the  worUte 
iaid  CO  be  a  reyop^tiqn,  but  the  firft  will  does  (bmd,  and  the  laft  w 
nifies  nothing.  Before  \  enter  intq  my  argument,  I  mull  o^f^^'^ 
the  cafe  has  been  argued  before  (a),  and  ^e  know  one  ^'■ 
ther's  reafons.  And  1  (hall  flate  to  your  lordftup  where  tbc  difo- 
cnce  is  between  us.  We  do  not  differ  what  the  nature  of  a  1^^ 
Willis.  A  will  is  a  publication  of  a  man's  mind,  as  to  what  he  vi^ 
have  done  with  his  eftate  after  his  death.  And  we  do  agree,  evcrv 
will  is  revocable.  And  though  a  man  ihould  have  fiiid  he  wB'^ 
not'rcvokc  it,  yet  at  the  time  when*  this  will  was  made,  he  r^ 
jiave  revoked  it  by  parol.     But  that  wherein  we  differ,  is  this.  1^  •* 

{a)  It  waivgu^d  ia  thefafier Tenn  prccediflgi  by  fiMCH  for cfafif^^^* 


JMichaclmas  Term,  4  Jac.  a,  in  B.  Rt  521 

lid  on  their  part,  that  any  will  whatever  it  be  that  comes  after  ano-  Hitchik* 
ber,  is  abfolutely  in  law  a  revocation  of  the  former ;  that  my  lord,  basist. 
ve  do  dilFer  in.  We  (ay,  a  man  may  make  a  will  of  feveral  things 
t  feveral  times,  and  they  both  ihall  ftand,  and  one  not  trip  up  the 
leels  of  the  odier.  As  for  the  purpofe,  ^  as  to  my  lands  in  the 
^  province  of  Canterbury^  and  goods  there,  I  give  them  to  J.  5." 
may  afterwards  fay ;  ^  as  to  my  lands  in  the  province  of  Torky  and 
'  goods  there,  I  give  them  to  J.  2)."  this  will  does  not  revoke  the 
>ther.  If  a  man  fettle  his  land  or  eftate  upon  his  wife  and  children, 
md  five  or  fix  years  after  another  child  is  born ;  and  he  fays,  "  I  give 
'  my  laft  chila  born  five  hundred  pounds,'*  this  fhall  not  undo  what 
vasdone  before.  That  thev  deny.  My  lord,  if  a  man  (hall  fettle 
lis  eftate  upon  his  wife  ana  ch'ddren,  and  afterwards  being  pleafed 
^th  his  tender,  (ays  he,  I  give  fo  much  to  my  tender,  all  is  void, 
f  what  they  fay  is  true.  But,  I  affirm  it,  that  a  man  may  make 
:wo  wills,  and  both  ftand  together  where  they  are  of  two  feveral 
hings,  and  not  contradidlory  one  to  the  other.  The  queftion  upon 
:he  whole  cafe  is,  whether  a  deliberate  will  being  made,  and  after  a 
ivill  that  they  know  not  what  the  contents  of  it  is,  whether  that  be  a  •  r  rjg  1 
'evocation  of  the  former  ?  the  queftion  is  upon  •  the  whole  In  com^ 
^Uxoj  as  the  verdid  is  found.  Upon  that  they  do  not  know  as  well  as 
that  they  do  know.  I  ground  my{c\fjir/l  upon  the  nature  q£  a  ver- 
iifl.  A  verdiA  when  it  is  found,  there  can  be  nothing  aoaed  to  it» 
nor  nothing  taken  from  it ;  but  as  it  is  found,  fo  the  court  mu{l  ^ 

judge  of  it. — Secondly,  My  lord,  I  (ay  this,  that  whatfoever  is 
found  in  a  verdi6l,  whereupon  the  Court  can  give  any  judgnient, 
muft  be  pofitively  found,  not  ambiguoufly »  for  it  the  jury  do  doubty 
|he  Court  can  never  refolve  the  matter  of  fa£t.  Nay,  to  go  a  degree 
further,  if  the  jury  dio  find  pofitively  the  matter  of  argument,  and  do 
not  make  the  cpnclufion  de/a^o^  the  Court  fhall  rejeft  the  matter 
of  argument,  and  give  jlidgment  to  the  contrary :  the  reafon  is 
plain,  becaufe  ^/i  attaint  lies  upon  a  (alfe  verdidt,  and  a  man  cannot 
be  attainted  i|pon  what  he  doubts.  The  authorities  are  herein  very 
plam  in  the  cafe  of  Crifp  v.  Pratt,  (i)  IlTue  being  joined  upon  a 
fraud,  it  was  adjudged  there,  that  though  there  be  never  fo  many 
circuQiftances  of  a  fraud  found,  unle(s  the  jury  find  it  to  be  a  fraud, 
the  Court  (hall  adjudge  it  to  be  none.  In  the  cafe  of  the  Earl  of 
Lincoln  v.  Lady  Gorge  (r).  A  man  purchafes  land  and  pays  for  it, 
and  directs  a  conveyance  to  his  daughter  who  knew  nothing  of  it, 
but  he  kept  the  porfeflion,  took  the  profits  of  it,  and  declared  that  he 
was  owner  of  it ;  and  when  all  this  was  done,  he  made  a  mortgage 
pf  it;  and  the  queftion  came  between  the  daughter  and  the  mort^ 
gagee :  (ays  the  mortgagee  it  is  a  fraud,  and  without  doubt  the  Court 
would  Ijold  it  fo ;  but  the  jury  finding  only  the  evidence,  and  not 
that  it  was  a  firaud,  judgment  was  given  for  the  daughter  againft 
the  mortgagee.  The  queftion  was  upon  the  evidence,  whether  re- 
fignation  or  no?  The  jury  find  a  fpecial  verdift,  the  evidence  thus  ; 
that  he  was  the  perfon  that  figned  the  inftrument  of  refignation, 
^i  fealed  and  delivered  as  his  aft  and  deed  to  die  regifter,  &c. ; 

(*)  Cro.  Car.  549.  (0  Noy,  154, 

and 


5^2  Michaelmas  Term,  4  Jac.  2.  m  B.  R, 

HxTCRijft      and  the  queftion  was,  whctficr  upon  that  verdid  the  Court  flwuH 
Bamxt*       adjudge  it  a  relignation,  becaufc  they  did  not  find  the  biihop  agrctdi 
and,  the  jury  being  ignorant,  certainly  the  Court  muft  be  more  ig- 
norant than  they.    Nay  the  Court  muft  know  the  contrary,  for  the 

#  [  540  1    ^^^^  ^^^  "°  notice  of  what  is  dubioufly  found.     My  •  lord,  th.^ 

is  not  only  a  precedent,  but  the  conftant  and  rational  judgment  c; 
mankind,  de  non  appareniibus  et  non  extflentibus  eadem  tji  rain  '♦ 
judic'.um.  It  is  exprelFed  in  a  record  o(  darrein  pnfentmfnt  (£, 
againft  IVilliam  Duras  (where  the  Court  in  thofc  times  did  eiKr: 
the  reafon  of  their  judgment ;  the  reafon  is  thus ;  ^  qwtiefcuniv. 
**  juratores  duhitant  an  aliquidjity  perinde  eft  acji  non  effeU**  VVher: 
cm  you  find  in  all  this  verdift  (nay  the  jury  fay  they  do  not  know) 
what  were  the  contents  of  this  will  ?  Pray,  my  lord,  where  will  yoj 
K>ok  to  find  the  contents  when  they  find  none  ?  where  will  yoa  Lii 
thcTc  vocation  of  a  will  ?  Why,  my  lord,  I  think,  under  favour,  if  1  ki 
£iid  no  more  I  had  faid  enough.  But  there  has  be^  much  esir- 
neftnefs  in  diiscafe,  and  therefore  I  will  not  reft  here.  My  lord, 
they  fee  the  objeftion,  and  therefore  never  go  about  to  a^c  dct 
•  ^  "  ,  point  that  is  found  by  the  jury,  but  have  found  out  a  way  to  leats 
but  half  the  verdift:  and  becaufe  the  jury  have  {qmtA  anytber  will 
Aey  have  taken  upon  them  an  invention  of  their  own,  that  is,% 
,they,  wlien  there  is  a  fecond  will  found  by  the  rerdid,  the  firft  w 
void.  But,  my  lord,  they  go  out  of  the  verdifl  and  find  a  will  in 
the  clouds ;  and  are  like  fquirrels  hunted  from  one  tree  to  anotber. 
But,  I  will  gratify  them  in  it  j  take  the  cafe.  Here  is  a  good  will, 
as  appears  upon  the  reafons  fet  forth;  and  after  the  teftator  makes 
another  will  5  what  is  giwn  by  this  ?  Nothing.  The  jury  find  dicrc 
is  none ;  and  now  they  put  y6u  to  hunt  for  it.  Pray  go  to  blind- 
man's  bufF,  and  let  the  Court  find  it  out.  I  am  fure  there  can  be 
but  conjedture,  they  cannot  prophecy  at  this  day.  *  And  if  no  bodj 
can  fay  what  rile  will  is,  can  they  fay  it  is  a  revocation  ?  My  Ion!, 
there  was  replied  to  them  that  made  this  objeftion^  but  whit  if  1 
man  makes  a  latter  will  the  very  fame  ?  Sir  H.  KilRgrew  (acd 
•a  gallant  gentleman  he  was)  left  his  will  with  his  coufm,  and  tben 
within  a  year,  was  feign  to  gr,  into  France  without  any  occafion  orj 
change  at  all  given  him  of  the  one  fide  or  the  other,  and  he 
makes  another  will,  and  what  that  will  was  is  not  known,  what  it 
the  latter  will  were  a  confirmation  of  the  former  ?  how  if  it  v«t 
exprefsly  the  fame  with  the  former  ?  what  was  the  aniwer  to  tier 
Ay,  but  that  was  not  Hkcly.  Surely  it  was  more  likely  be  ftouli 
confirm  his  will,  than  deftroy  it.  But,  to  go  no  further,  he  migh'. 
do  it,  and  that  is  enough  for  me.  And  then  the  preiiimption  r^ 
falfe  they  go  upon.  My  lord,  if  I  did  conclude  here  again,  I  laj  I 
need  go  no  further.  When  a  judgment  was  anciently  entered,  thcr 
ufed  to  enter  their  reafons.     Now  they  enter  it  only  ^ficriw  W" 

*  [  541   ]    "  leSfis  *  et  auditis  et  per  cur.  plene  inteUe£!ity  isfc.*^     Nowif  th:* 

judgment  fliould  be  entered,  when  was  this  read  to  the  Court?  wftc: 
was  it  feen?  what  was  it, the  Court  underftood  ?  what  fed  is  te- 

(|Q  The  Year  Book,  4  £dw.  x.  p]« 
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lund  for  the  Court  to  deliberate  and  confider  on  ?  My  lord,  it  Hitcbins 
a  ftrange  cafe ;  but  I  will  go  further,  and  take  upon  me  by  reafon  Bamet- 
id  full  authorities  to  prove  againft  them,  that  they  arc  miftaken  in 
le  law.  I  will  give  my  authorities  and  reafons,  and  anfwer  their 
ithorities  and  reafons  pretended.  For  the  authorities  of  my  part,  I 
jgin  with  a  judgment,  a  book  cited  by  themfelves,  but  fo  cautioufly 
ley  would  not  put  the  cafe  at. large.  Peckhanij  2  Rich*  i*foL  3. 
in  a£tion  of  trcfpafs  was  brought  for  taking  away  goods  ;  the  de- 
:ndant  pleads  that  the  teftator  was  poifefTed  of  thefe  goods  as  his  own 
oods,  and  made  the  defendant  executor,  &c. ;  and  to  this  bar  the 
laintifF  replied,  and  confefled  and  avoided  the  bar  thus ;  fays  he,  it 
true,  he  did  make  the  defendant  executor,  but  afterwards  he  made 
lolher  will,  and  thereby  made  me  executor ;  and  thereupon  I  took 
le  goods  and  brought  the"  adtion ;  and  it  was  queftioned,  whether 
was  good  without  a  traverfe ;  and  it  was  adjudged  good.'  I  fay, 
lis  is  a  judgment  for  me.  Their  affirmation  is,  if  there  be  a  will, 
lough  nobody  knows  what  it  fhould  be,  it  is  a  revocation  of  ariy 
)rmer  will.  My  lord,  in  this  cafe  they  prove  there  was  another 
^ill,  but  reft  not  there ;  but  fay,  he  made  me  executor  by  it.  What 
oes  the  Court  fey  to  this  ?  quifquis  in  vitafuafaclt  af  teftamentum^ 
U.  Whoever  makes  another  will,  and  makes  another  executor, 
le  law  revokes  the  former  pro  hoc.  Why  does  it  ?  fro  hoc  quod  at 
tecutor  nominatur*  Et  Jiy  bfc.  It  is  as  full  for  me  as  a  man  can 
)cak.  Why  was  it  a  revocation  ?  Becaufe  by  it  he  made  another 
Kecutor.  And  why  fo?  Becaufe  a  man  never  makes  a  will,  but  that 
'  he  does  any  thing  afterwards  by  which  the  Court  may  underftand 
le  will  is  changed,  it  is  revoked.  When  the  reafon  is  with  me, 
le  judgment  is  vnth  me.  Now,  the  reafon  was  not  the  making  the 
rill,  but  the  namine  another  executor.  In  15  Hen,  j^foL  17.  it  is  a 
ile  given  by  the  Chief  Juftice :  when  a  will  is  made,  the  Court 
luft  look  what  the  words  are,  and  fo  judge.  Now  where  ar6  the 
foris  of  this  wiB  to  judge  by  ?  if  there  be  none,  then  you  can 
idge  it  no  revocation.  My  lord,  the  next  book  is  inAndirfon^s  Cro.  Elis.  711. 
Itports^  721.  The  cafe  is  there  thus  (placita) ;  but  I  will  not  mif-  ^ro.  Jac.  691. 
ike  the  cafe;  the  cafe  was  this:  A  man  aoes  devtfe  to  his  fon  -Mod.^acil!' 
is  lands  to  him  and  his  heirs ;  afterwards  he  makes  another  will,  a  Saik.  59a. 
nd  thereby  he  did  devife  the  feme  lands  to  his  wife  for  life,  paying  Giib.Wiiii^i5. 
le  fon,  •  &c.  $  and  the  queftion  was,  whether  this  laft  will  was  a  *  [  542  J 
evocation  of  the  former  ?  it  was  finely  cited :  they  told  you,  two 
iwyers  were  of  opinion  it  was  none ;  they  mighi  have  been  pleafed 
3  have  given  due  honour  to  them  ;  it  was  Anderson  Chief  Juftice^ 
nd  GtANViLL,  a  very  learned  judee.  And  whywas  it  no  revoca- 
ion?  becaufe  they  may  both  itand  together,  ihis  cafe  Anderfon 
eports  (^  as  his  own  opinion,  as  a  judgment  upon  the  bench  by 
iiM  and  Glantill,  and  ft  feems  there  was  no  other  judge  upon 
^e  bench,  Next  to  Ais  I  fhall  cite  Hodgkinfin^s  cafe.  (/)  A 
nan  devifes  the  fee  fimple  of  his  land  y  and  afterwards  makes  a  leafe 
f  the  lame  lands  to  J.  D,  for  thirty  years,  to  commence  after  the 
^  of  the  teftator  3  it  came  in  queftion,  whether  it  Was  a  devife 

(*)  X  And.  711,  (/)  Co.  a|* 
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HsTcKtHt     of  the  fee  fimple  or  no?   and  in  that  cafe  both  could  not  ftai^ 
••  wholly :  they  agree,  that  if  it  had  been  a  leafe  for  twenty-one  years, 

it  had  been  no  revocation ;  but  being  to  commence  after  the  dcacj, 
it  muft  be  a  revocation ;  but  of  what  ?  not  of  the  whole,  but  onlf 
de  tanto'f  and  the  cafe  cited  out  of  Anderjon^  is  cited  there,  and  tiu 
reafon  of  the  cafe  by  which  that  has  a  double  authority.    I  will  etc 
you  another  judgment  and  refolutton  too,  in  Cro,  Car,  $u  (/)    A 
man  makes  his  will,  and  by  his  will  he  devifed  legacies  to  two  bro- 
thers that  he  had ;  and  afterwards  fell  fick,  and  dien  makes  anotba 
will :  he  was  a(kcd  by  fome  then,  who  fhould  be  his  executor  ?  ari 
he  named  his  wife :  and  being  afked,  what  he  would  do  for  k's 
brothers,  to  whom  in  truth  he  had  given  each  a  legacy  ?  "  I  wl 
**  give  them  nothing,"  fays  he,  but  then  he  gave  a  legacy  to  his  gqd- 
fon,  &c.     The  queuion  is  not  there,  whether  the  Utter  will  W2S  \ 
revocation  of  the  former ;  but  becaufe  of  thefe  words  "  I  wiU  girc 
•*  him  nothing,"  it  was  doubted,  whether  it  referred  to  the  time  of 
his  indifpofition  then,  "  I  will  give  him  nothing  now :"  or  whedier 
it  was  fo  general  as  it  (hould  repeal  the  former  legacy  by  the  fomicr 
will  \  the  refolution  upon  hearing  counfel  was,  that  it  was  no  rero- 
cation  of  the  former  legacy  \  and  the  reafon  is,  becaufe  in  inhiis  nzn 
prafumitur  pro  ttfiamenU.    That  there  may  be  two  v^ills,  is  DnLi 
taju  (/^)    There  it  is  exprefsly  faid  that  if  a  man  make  one  vriil  cf 
goodly  and  another  of  his  lands^  and  a  revocation  is  alledged  of  both, 
a  prohibition  (hall  be  granted  for  the  one,  and  denied  for  die  odier. 
♦f  [  543  ]    And  ♦  I  heard  it  in  the  cafe  of  Neller  v.  BnlL  (1)     ]qves  wi 
Berkley  *1uftice$  put  this  very  cafe,  that  if  a  man  make  two  wOk, 
one  of  his  landiy  and  another  of  his  goodsy  a  prohibition  fiiall  go  odIt 
as  touching  his  landiy  and  not  concerning  his  g09ds  \  but  where  as 
viiire  will  is  made  of  lands  and  goods,  a  confultaticm  ihall  go  to  die 
whole,  becaufe  the  examination  of  the  whole  will  do  no  hurt    My 
LORD,  they  cite  Swinbourn  and  Godolpbin :  but  you  ihaU  fee  faov 
much  to  their  purpofe.     In  Godolpbin  (k)  it  is  expre(^y  fiud  tiuis 
that  a  man  cannot  properly  make  two  wills,  unlets  it  be  of  feved 
things  \  and  in  Swinbourn^  that  a  man  of  feveral  things,  may  m^ke 
feveral  wills.    (/)     And  Perkins  (m)  (ays  exprefsly,  if  a  man  makr 
two  wills,  the  latter  (hall  ftand ;  and  the  other  not,  ntfifoit  in  (peciil 
cafes.     My  lord,  in  this  very  cafe,  this  point  was  in  the  exche- 
quer ;  and  I  think  they  rely  very  much  upon  it.    A  bill  vas  a- 
.hibited  on  the  behalf  ot  the  wife  of  Seymoury  by  this  Baff^sn^ 
tor  that  is  now  defendant  and  heir  to  Sir  Hmry  KiUtgriWy  tist 
made  the  will.     I  have  perufed  exa£Uy  the  proceedings:  the  hi 
confifted  of  two  parts,  one  impeaching  the  wiU,  the  o^er  ^'as  tb: 
Mr^  Nofworthy  had  purchafed  in  a  ftatute,  which  (bitute  (they  n»df 
the  ufual  fuggeftion)  they  faid  was  fatisficd.     In  Ac  proceedings  i£ 
this  cafe,  the  Court  direded  a  fpecial  i(rue,  thgt  was,  whether  th^ 
will  under  which  Mr.  Nofworthy  claimed,  was  revoked,  yea  or  no: 
that  was  the  iifue  \  and  there  was  fomething  led  tjie  jury  to  find  Si 

{g)  tyres  ▼.  Eyres.  (4)  Codolphin't  Ord)«i*s  Lctxt,  i> 

(h)  Cfo.Car.  114,  1x5.  (/)  Swinb.  on  Wills,  jm. 

iO  Cro.  Car.  395.    •  („J  p„k.  ,7^ 
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d  it  came  back  to  the  Court,  and  die  Court  difliked  the  verdi<^,      RiTCHivr 
ys  the  old  gentleman  J  how  could  they  be  of  that  opinion  f  and       BAisir. 
direded  a  new  trial ;  (he  was  no  ways  fatisfied  with  the  former,) 
id  then  in  t&St  upon  die  new  tr\al,  it  was  found  as  here,  they 
d  no  contents,  but  find  a  fecond  will,  but  that  it  did  not  concern 
:  lands  at  all ;  and  it  came  to  be  heard  again  in  court.    If  it  were 
revocation,  then  without  all  queftion  the  judgment  of  the  Court 
ght  to  have  been,  to  have  an  account  upon  the  etctent^  whether 
isiied  or  notj  but  the  Court  was  fo  far  fatisfied,  that  they  difmifled 
.'ir  bill  out  of  court.    I  fpeak  this  the  rather,  becaufe  it  was  the 
Jgment  of  my  lord  chief  baron  Hales,  of  whom,  as  Virgil 
s,  *'  nee  ju/iior  ullus^  necj*  &c»     Then  came  into  chancery  a 
ry  learned  judge,  my  Lord  Nottikgham.     He  dire£b  that  we 
>uld  prove  ourfelves  a  purchafer,  for  if  we  did  not,  it  was  ano- 
:r  cafe.   And  what  was  the  confequence ?  He  granted  us  a  perpe-   «  r  gs.  -t 
il  injunftion.     But  they  go  ♦  before  th.e  Matter  of  the  Rolls,  and       *-  ^^  •■ 
t  a  difcharge  of  the  extent,  and  then  came  to  fence  upon  the  will. 
y  LORD,  this  court  was  of  opinion  with  us,  and  one  (aid,  here 
IS  a  great  deal  of  flir  to  make  fomething  of  nothing.     My  lord, 
luve  cited  and  gone  over  the  authorides  of  our  books,  but  I  will 
mtion  one  more.     Lord  Coke  in  his  Commentary  upon  Littleton^ 
*'  tenure  by  burgage,"  puts  this  cafe,  if  a  man  make  two  wills 
d  dcvifes,  there  the  latter  will  and  devife  (hall  fland,  the  other 
t,  that  16  a  general  rule.     Lord  Coke  takes  nonce,  and  comments 
•on  thefe  words,  "  fcveral  devifcs,"  there  is  the  fame  law  of  chat- 
s,  as'of  inheritances.    A  man  in  France  makes  a  will,  and  gives 
^eral  legacies,  and  afterwards  he  makes  a  will  in  England^  but 
lat  he  gave  in  the  latter  non  conftat^  it  was  adjudged  the  laft  was  no 
vocation:  it  was  £iid  indeed,  it  might  be  a  revocation;  but  it 
ight  alfo  as  well  not  be;    If  a  man  will  iay  a  latter  will  re- 
kes  a  former,  he  muft  prove  it  \  for  (fay  they)  ademptio  non  pra^ 
nitur  nijiy  i^c.    Another  exprefSon  thev  have,  Ji  deviferis  codicello 
a  pracedunt  et  qua  fequuntury  idem  e/i  ut  ft  in  eodem  teftamento  - 
itinentur.    A  codicil  is  a  laft  will  without  an  executor.    Now 
this  cafe,  whether  it  be  contained  in  the  will  before  or  after,  it  is 
!  (ame  thing.     My  lord,  I  have  gone  a  great  way  over  all  thefe 
oks,  and  I  think  upon  thefe  authorities  it  is  very  plain.     They 
;e  Littleton^  the  cafe  that  I  cited  before:  if  a  man  tnake  feveral 
\h  and  devifes,  the  laft  will  and  devife  fhall  ftand.    My  lord, 
ere  can  be  no  devife  where  there  is  no  fenfe ;  nothing  to  be  under- 
)od  at  all,  as  in  our  cafe.    It  is  ageneral  rule,  and  a  cafe  put  by 
[TTLETOK  obiter^  by  the  way.    There  are  four  cafes  put,  and  I    * 
ree  every  one  of  diem  to  be  good  law ;  as  good  law  as  the  con« 
jfion  is  bad.     A  man  devifes  his  lands  in  fee  fimple;  then  he  Poph.  xoS. 
ikes  a  feoffment  in  fee  under  hand  and  feal,  and  to  the  deed  of  fe-  3  ^^d.  429. 
'mcnt  he  makes  a  letter  of  attorney,  to  give  livery  and  feifin,  and  w?nt!  E?.*a2. 
it  is  in  Afoor^s  Reports^  the  feoffment  is  void,  but  the  revocation  Cilb/wiUs,4i3. 
good.     The  other  three  cafes  were  upon  the  deviling  lands  to 
S.  i  and  after  devifes  them,  firft  to  a  moni;  and  fecondly,  to  a 
'poration ;  and  thirdly  to  a  parijh  ;  where  all  are  incapable  to  take, 
jfe  wills  are  void  }  and  vet  they  are  a  revocation,  and  here  was  a 
id  of  an  huzza  upon  that }  but  here  it  is  expreifed  another  fhall 

have 
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BiTcviirt    have  it;  and  though  die  ^rtj  cannot  take,  yet  his  mtnd  is  pbid  tfar 

BAMtr^      the  other  ibould  not  have  it>  fo  his  miiid  was  changed    My* 

LORD,  I  have  here  a  cafe,  I  would  prefume  to  read  k,  as  it  is  in  irr 

powel  on  De-     reports ;  I  wrote  it  about  fifty  years  ago,  and  is  as  good  as  anrks 

Vifes^  iS.  i^„  printed  fince.     P.  Dillon  was  feiTed  of  Imls  in  Bt^k^m. 

*  [  545  ]    ^*  ^  niade  his  will,  and  by  that,  iirft  devifed  the  laiids  in  BUil 

friarsy  to  the  hoTpitai  cf  B.  in  SmithfiiUy  and  afterwards  makes  aoc- 

tber  ¥riU,  and  devifes  lands  he  had  in  another  parifli  to  another.  It 

was  held  by  all  the  judges,  that  this  laft  will  was  not  a  re^tx^- 

tton  of  the  former,  for  Irath  wills  being  of  diverfe  things,  may  wei! 

ftand  together* 

Lord  Chief  Justice.    Whofe  reports  are  they  ? 

Mr.  S.  Maynard.  I  did  not  take  the  name.  I  copied  it  vith 
my  own  hand.  I  did  not  copy  the  whole  book,  but  only  fomc  fpeci 
cades. 

Now,  MY  lord,  I  come  to  my  reafons  that  I  fliall  give.  Tsf 
firft  reafon  is  from  the  nature  of  a  will :  a  will  is  the  difpoluion  (.':M 
the  lad  dif(x>fition)  but  a  declaration  of  what  a  man  will  have  con: 
with  his  eftate  after  his  death.  There  are  three  degrees  or  fieps  c: 
making  it,  the  conception,  the  birth,  and  the  legitimation.  Tne 
conception  is,  when  a  man  is  refolved,  I  will  do  it ;  and  fo  if  he  dici 
it  becomes  etnbrio  mortuus^  and  figniiies  nothing.  The  birth  is  wbea 
he  publiihes  it,  but  thefe  are  pofitive  laws ;  the  civil  laws  require 
See  29  Car.  2.  two,  and  our  law  now  three,  to  make  it  efFedlual,  And  if  a  c^^ 
<•  a*  do  It  without  thefe,  it  is  his  will,  but  it  is  tnutna  lingua^  it  cancot 

fpeak  in  any  court  on  any  behalf.  But  if  he  obfcrve  the  ibieninirr 
of  the  law,  then  it  has  its  legitimation.  As  for  inllancc,  if  a  vm  a: 
this  day  make  his  will,  and  give  his  land  and  a  thoufand  pound?  ta 
J,  S.  and  has  four  witneiles,  but  does  not  fubfcribe  his  oanoe  ;9 
their  prefence,  this  is  a  good  will  for  the  meniy^  but  for  the  lani  : 
is  void,  yet  it  is  in  the  very  fame  paper.  Now  what  is  the  t&ca 
of  the  will  ?  is  the  fubfcnbing,  or  calling  of  witnefTes  an  eficni^l 
part  ?  It  is  not »  it  is  caufajine  qua  non ;  it  is  that  without  whicn  ix 
Court  caiu)ot  take  notice  of  it  \  but  the  efliential  part  is  the  iiK3r.i''4j 
of  the  -party.  But  what  can  be  the  meaning  of  thia  f  Not  one  part  ( 
it  appears ;  a  logician  can  make  nothing  of  it ;  there  is  neither  /:*;'* 
•  [  546  ]  je^um  nor  pradicatunu  Another  ♦  reafon  is  from  the  dcfiriitioii  ii  * 
will.  Here  is  no  declaration  of  his  mind  whatfoever ;- a  vii^  •* 
made  ;  but  what  does  he  declare  by  it?  Nothing.  Another  tbin^  -^ 
quodque  dij/olvltur  co  niodo  quo  ligatur.  When  a  will  is  ma<ic^  > 
man  difcovers  his  mind  as  to  the  difpofition  of  his  efiate ;  and  in  "- 
'  will  have  a  revocation^  there  muft  appear  his  meaning  to  revoicc  '*« 
where  is  that  ?  A  third  thing  is  this,  in  pleading :  fu[^>ofe  the  n* 
defendant  Bajfet  (hould  bring  trefpafs  againft  Mr.  Nokuorthji^^-' 
(hould  defend  himfelf  by  this  will,  were  it  a  goodf  replicaiion  i 
ftiy,  he  made  another  will,  and  fliew  not  what  it  was  for  ?  If  the  rf 
plication  and  bar  may  both  be  true,  it  cannot  be  an  avoidance  ot '' 
bar.  My  lord,  when  a  man  has  made  another  will,  is  it  »^- 
try  ?  No>  it  is  but  contingent,  whether  he  will  re^'okc  Ac  i^^ 
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>r  no;  when  he  has  made  another  will  and  keeps  ft  to  himfelf,     Hitchih* 
an  any  one  fay  it  is  necel&rily  a  revocation,  or  it  is  only  a  con-       Bamet. 
ingent  ?  Upon  the  whole  matter  I  muft  conclude,  and  leave  it  to 
rour  lordflitp,  whether  you  ihall  think  fit  to  take  away  a  man^s 
ftate  upon  fuch  a  conjecture.    I  am  fure  there  is  no  ground  to  con-* 
:lude  it  a  revocation. 

PfiMBEfiTON  Serjeant.  May  it  pleafe  your  lordfliip,  I  iam  of  coun- 
el  for  the  defendant.  The  fpecial  verdidl  has  found  as  my  brother 
las  opened  it.  Sir  Henry  KilUgrew  makes  a  will,  in  the  year  1644, 
ind  gives  this  eftate  to  Mrs,  Berkley  for  life,  and  afterwards  he  comes 
md  makes  another  will  in  the  year  1645,  which  is  found  he  made 
'  aP  teJlarmntunC ;"  and  then^they  derive  a  title  under  Mrs^  Berkley 
o  the  leflfor  of  the  plaintifF,  and  find  that  Mr%,  Berkley^  whof^  the 
iftate  was  for  life,  is^  alive,  and  find  the  defendant  heir  to  Sir  Henry 
Kiiligrew  :  and  that  is  the  fubftance  of  the  verdiil. 

Maynard  Serjeant.     You  omit  the  latter  part  of  it. 

Pemberton  Serjeant.  That  is,  they  find  he  nude  another  will«  ' 
)ut  it  does  not  appear  to  them  what  are  the  contents  of  it,  and  refer 
t  to  the  Court,  whether  it  be  a  revocation  of  the  former  will  or  not  ? 
The  *  fole  queftion  Hn  this  will  be,  whether  the  making  of.  a  lat-  *  [  547  ] 
:er  will  do  deftroy  the  former  will  or  not  ?  Here  is  a  will  found, 
A?hich  devifes  the  eftate  to  Mrs.  Berkley  by  Sir-Henry  Killigrewy  under 
ivhich  the  lefibr  is  a  purchafer ;  and  it  is  alfo  found  that  he  made  a 
atter  will  a  year  after ;  and  if  the  latter  will  has  revoked  the  former, 
here  is  an  end  of  the  plaintifi's  title.     That  that  really  has,  1  hope 

0  prove  to  your  lord(hip.     My  brother  Maynard  &ys,  and  it  is 

1  common  maxim,  that  a  will  is  revokable  fo  long  as  the  teftator 
ives ;  and  I  thought  it  to  be  as  plain  a  rule  too,  that  a  latter  will 
revokes  all  former.  My  lord,  I  do  not  find  it  is  denied  in  words, 
but  they  would  by  a  diftin£):ion  evade  it.  Say  they,  it  is  true,  a 
latter  will  revokes  2^  former,  if  it  have  words  of  revocation,  or  the 
natter  is  inconfiftent  with  the  former.  This  is  the  dKHnfiion 
they  of  the  other  fide  have  made^  in  the  cafe.  But  if  it  have  no  words 
5f  revocation  or  be  not  contradiftory,  it  (hall  not ;  that  fay  ther. 
My  lord,  becaufe  of  this  difiin£^ion  (which  I  think  has  no  founda- 
tion in  ai^thority  or  reafon,  but  becaufe  of  this  diftindlion)  and  that 
[  may  the  jnore  clearly  proceed,  I  will  cite  two  or  three  books  that 
fpeak  of  this  rule.     Swinbourn^  enumerates  the  ways  by  which  a 

will  ms^  he  revoked :  and  in  the  firft  place,  he  mentions  by  making  « 

^  latter  will.     His  words  are  thefe,  ^  if  a  man  make  a  thoufand 

"  wills,  the  laft  is  the  beft,  and  makes  void  all  the  reft."  («)  And  he 

puts  the  cafe,  to  which  my  brotlicr  Maynard  does  agree,  that  though 

there  be  an  oath  that  he  will  not,  or  a  claufe  in  the  former  will,  that 

be  will  not  revoke  ity  yet  the  laft  (hall  ftand,  becauYe  the  law  is  fo; 

the  making  the  laft  revokes  all  the  reft.     And  fo  in  the  very  fame 

tcr<n%  is,  the  glofe  upon  it  (0)  and  I  fuppofe  Swinbourn  had  it  frotii 

iHeiiQQ,     He  fays  "  Effe^us  voluntatis  ejl  qmdfecundum  eamfrmun^ 

(»?)  Swiobown  9a  Wills,  pagts  7.  fcdion  (0  GlonTe  109.  pige  75.  chapter  "or 

«  tiitur:' 
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KiTCKiNft  «  tiitur.**  What  is  contained  in  Ac  laft  will  e9  mmifmftahitur.  la 
Ba»xt*  *^  i^<f'''  ff  executor  (^),  it  is  cxprcisly  laid  down  as  a  ground, 
"  that  every  making  of  a  latter  will  is  a  countermand  and  rcroa- 
«*  tion  of  all  former  wills."  And  upon  this  he  colleds  and  notes ; 
lays  he,  "  a  nuncupative  will  revokes  a  former  will,  though  never 
*'  fo  formally  made,  and  in  writing."  And  fo  Perkins^  in  tbc  place 
my  brother  has  cited,  is  to  the  fame  effe£b  Then,  my  lorzh  there 
is  2  Hen.  5*  pL  8.  Now,  pray  what  does  Lindwood  and  others 
mean,  by  faying,  "  the  making  the  latter  will  makes  the  former 
*^  void.**  Is  their  meaning,  that  the  latter  will  (ball  make  vcad  the 
former,  if  it  contain  words  of  revocation  ?  If  that  be  all,  truly  thcj 
•  £  S48  3  might  have  fparcd  *  their  pains,  for  nobody  would  difpute  that,  if 
there  be  a  claufe  of  revocation;  for  a  revocation  without  it  bj 
parol  would  avoid  it.  Does  he  mean  this,  that  a  latter  will  would 
revoke  a  former,  if  it  were  contrary  to  it  ?  "Surely  no,  for  a  deed 
will  revoke  it  where  it  is  contrary  tp  it,  and  fo  will  a  codicil,  and  a 
void  will  will  revoke  it';  for  if  a  man  give  it  to  a  corporatUn^  where 
there  is  none  fuch  in  the  world,  that  will  revoke  it  \  fo  he  muft  mean 
Something  further :  and  their  meaning  is  this,  they  were  diicourfing  of 
the  nature  of  a  will,  and  fomething  that  is  particular  to  a  will,  to  diat 
inftrument  more  than  to  any  other  inftrument ;  now,  whereas  a  deed 
or  any  thing  might  revoke  it,  if  it  were  contrary,  whereas  by  word  a 
roan  might  revoke  it  in  terminis :  now,  fay  diey,  by  making  a  will, 
the  former  are  all  deftroyed.  My  lord,  their  words  arc  plain, 
and  I  think  there  is  no  ground  to  intend  their  meaning  otherwife 
Chan  their  words  import,  mat  is,  by  making  the  lail  will,  all  the  reft 
(hall  become  void  i  not  to  put  it  upon  the  contents  of  the  will,  or 
anything  of  that;  and  this  feems  to  be  agreeable  to  reafon,  if  your 
lordfliip  examines  the  reafon  of  the  thing.  I  take  the  reafon  why  a  latter 
will  revokes  a  former,  is  not  becaufe  it  contains  words  of  revocation, 
or  matters  inconfiftent ;  if  that  had  been  fo,  thefe  books  would  have 
(aid  fo  J  but  I  take  the  reafon  why  a  latter  will  deftroys  the  former, 
is  this,  from  the  very  nature  of  a  will  as  fuch  an  inftrument.  For 
a  man  having  power  of  altering  his  will,  as  long  as  he  lives,  cither 
in  part  or  in  the  whole,  when  he  makes  and  declares  a  new  wll, 
that  will  muft  be  prefumed  to  contain  his  whole  mind  concerning 
the  difpofition  of  his  eftate,  and  therefore  that  alone  (hall  argue  thus 
much.  The  words  of  declaring  his  will  import  it,  for  the  words 
are  thefe,  «  this  is  my  laft  will  and  teftamcnt ;"  that  excludes  all 
others,  it  is  an  exclufive  term.  When  a  man  has  made  his  will,  if 
•  a  man  would  alter  a  part  of  it,  there  is  a  proper  inftrument  for  diat, 

which  is  a  codicil ;  but  this  is  an  inftrument  as  well  known  in  lav, 
and  as  much  ufe  made  of  it  almoft,  as  there  is  of  a  will ;  for  moft  wills 
of  confiderable  matters  have  codicils  now  annexed,  and  this  is  (b  fir 
from  revoking,  that  it  confirins  the  other  will,  and  amounts  to  a  new 
publication.  Now,  when  a  man  has  fuch  an  eafy  way  to  revoke 
part  of  it,  or  make  alteration  in  his  will,  and  he  makes  and  declares 
a  new  tc/fV/,  and  will  not  go  by  way  of  codicil^  but  makes  a  new 
wUI,  I  think  this  is  a  fign  next  to  demonftration,  that  he  de£gns 

{f)  Weatwoith*s  Office  of  £xecutor»pasc«5» 

none 
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none  of  his  former  will  (hall  ftand.    My  *  lord,  if  your  lorJfhip,    Hitchiki 
fhould  intend  this  laft  will  to  ftand  with  the  former,  and  to  be  but       BxariT. 
feme  flight  alteration  or  confirmation  of  it,  you  would  confound  the  * 

ufe  of  wills  and  codicils  wholly,  whereas  there  is  not  more  difference        I  549  i 
between  any  two  inflruments  in  the  law,  than  there  is  between  thefe 
of  a  will  and  a  codicil.     The  very  making  of  them  does  import  fuch 
an  abfolute  difference.     When  a  man  delivers  his  will,  he  fays,  "  I 
<*  deliver  this  as  my  laft  will :"  when  he  comes  to  make  a  codicil, 
that  implies  the  contrary,  that  it  (hall  not  be  his  whole  will  j  and 
therefore  as  to  that  he  annexes  it  to  his  will,  to  (hew  that  that  as 
well  as  the  other  (hould  ftand.     It  is  faid  in  the  civil  lawj  z  man  3  Com.Df{«4. 
can  die  but  with  one  will.     (I  will  agree  my  brother's  diftin<^ion.} 
It  is  true,  he  can  have  but  one  will,  but  he  may  have  twenty  co- 
dicils;  the  reafon  is,  becaufe  a  will  is  prefumed  to  contain  the 
whole,  and  the  codicil  the  contrary  3  and  fo  it  is  faid  in  Swinboum, 
But,  now  MY  LORD,  as  my  brother  fays,  I  will  agree,  that  a  hian 
may  make  partial  wills  of  as  many  things  as  he  has.     He  may  make 
a  will  of  his  goods  and  chattels ;  and  he  may  make  a  will  of  the 
manor  of  Dalty  and  the  manor  of  SaU^  and  all  ftand  together ;  but 
then  yo<ir  lordfhip  will  pleafe  to  take  it  with  this  confideration,  they 
rouft  be  declared  to  be  particular  wills  at  the  fame  time.     Now,  if  4 
rnan  make  a  wiU  ot  Dale^  and  afterwards  of  SaU^  thefe  are  but  pieces 
of  one  wiU,  though  written  in  feveral  papers,  and  contain  his  whole 
will}  but  then  he  muft  come  and  declare  not  generally,  that  he  PowelonD*. 
made  ultimam  voluntatem^  but  ult^  voluntaU  of  fuch  a  manor,  and  I  vifet,  1%. 
have  fecn  it  in  pra^^ice  myfelf,  where  they  have  made  a  particular 
will  of  one  thing  alone ;  but  when  it  is  found  generally  that  he  made 
^  al*  teftanuntum^^  that  is,  a  general  teftament,  that  is  a  will  of  alK 
My  BROTHER  Maynarp  cited  a  cafe,  2  Rich,  3,^^.  3.  and  he  takes 
It  to  be  a  judgment  in  point  for  him.     Under  favour,  I  take  it  to  be 
plear  agaTnft  him^     The  book  is  as  he  has  cited  it.    There  was  an 
adion  of  trefpafs  brought  for  goods,  and  the  defendant  made  title  to 
the  goods  by  will  of  the  deceafcd,  by  which  he  had  made  him  executor ; 
the  plaintiff  replies  and  fays,  he  made  ^  aV  teftamentum**  and  made 
him  executor,  and  fo  he  claimed  the  goods;  the  exception  was 
taken ;  Ay,  but  you  (hou)d  have  traverfed  the  firft  will ;  No,  fay  they 
(diefe  the  word^  are)  ^^auiaper  ultimam  teflamintum  ut  placitatur 
"  generaliur  primun^  tejtamentum  revocatur  in  omnibus**     Now  if 
they  had  not  taken  it  that  the  latter  wjH  did  revoke  the  firft,  it  had 
been  neceflary  for  them  to  have  traverfed  it.     But  then  fays  my 
brother  Maynard,  he  fets  himfelf  forth  executor,  and  there  was 
great  reafoi)  for  it  in  that  cafe.     He  was  plaintiff;  and  it  was  not 
pnoHgh  *  for  him  p  a\  p'.d  the  other's  title,  unlefi  he  had  entitled     ^  r  ^ -q  t 
himfelf  to  the  goods  as  executor ;   for  if  he  had  made  himfelf  no        1>  ^^    J 
title,  he  being  out  of  poflefiion,  he  (hould  have  had  no  judgment, 
?nd  therefore  the  fctpng  himfe}f  fortii  to  be  executor,  was  not  for 
avoiding  the  firft  wi)l,'  but  to  mgke  biuife]f  a  title.     My  lord, 
here  is  one  cafe  will  go  a  great  way  in  the  proof  of  this.    If  a  man 
pnake  twenty  codicils,  they  may  all  ftand  together.     If  a  man  make 
(\venty  codicild^  an^  it  46  WX  appear  what  date  &ey  arc  Qf»  they 
Voj,.I,    ^  •     M.in  IhaU 
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HiTcmwi  fhaii  all  ftand  together,  (q)  But  if  he  make  two  wills,  and  (herei 
Baust.  "^  ^^^  ^^  them,  and  you  cannot  tell  which  is  the  firft,  and  which  is 
laft,  they  (hall  be  both  void,  (r)  What  is  the  rcafon  ?  The  rcafonis 
bccaufe  by  making  the  latter,  the  firft  is  gone ;  and  though  thcr 
cannot  tell  which  of  them  is  the  latter,  yet  one  of  them  muft  be  tbc 
latter  5  therefore,  rather  than  this  rule  Ihall  be  broke,  diat  a  latter 
will  (hall  not  revoke  a  former,  they  will  adjudge  both  to  be 
void.  My  lord,  as  to  the  rule  that  Littleton  gives,  and  my  bro- 
ther has  cited,  where  a  man  makts  diverfe  devius,  ox  divcrfc  wife, 
the  laft  devife  and  will  (hall  ftand,  and  the  other  be  void.  Now  this 
muft  be  undcrftood  (fays  my  brother)  that  he  makes  diverfe  wilb, 
and  diverfe  dcvifes  in  tncfe  wills.  He  is  putting  a  cafe  of  divcifc 
wills  and  diverfe  devifcs.  It  is  not  faid  the  laft  will  muft  have  2 1^- 
vife  in  it  to  revoke  the  former.  Then  to  examine  our  cafe  here 
with  Littleton's  rule,  which  has  alwjurs  obtained.  Sir  Henrj  hiH' 
grew  makes  a  will  in  1644,  and  afterwards  (fays  the  vcrdicl)  he 
makes  ««/'  tejlamentum  in  1645,"  which  muft  by  the  way  be  in- 
tended a  compleat  tc/fament  5  for  when  they  find  he  made  "  ult  Up- 
w  mentunty'  it  mult  be  implied  fo  (i\  that  he  made  a  compleat 
'  will,  and  fo  the  pleading  at  .all  times  is :  therefore,  here  tbcy  find, « 
made  another  will :  then,  according  to  the  rule  in  £i///fto,  that  made 
in  the  year  1645  muft  ftand,  that  in  the  year  1644.  is  void:  tbca 
what  becomes  of  their  cafe  ?  If  Sir  Henry  Killigrew  bad  made  one  or 
more  codicils,  that  would  not  have  revoked  the  will.  It  is  pl^  Jj 
bad  a  way  to  have  made  any  alteration;  but  when  he  comes aad 
makes  a  whole  new  will,  then  the  former  is  gone.  But  fays  my  bro- 
ther Maynard,  this  (may  be)  was  the  lame  will  over  again.  Tboi 
it  was  not  "  aC  teftamentum ;"  for  if  a  man  write  the  lame  w^^^^ 
in  other  paper,  ana  do  declare  that  to  be  his  will,  that  is  not "  tfJ» 
"  tejlamentum^^  that  is  idem  tejlamentum \  for  the  tijl<mentm''&'^ 
thing  contained,  and  not  the  paper.  It  is  juft  as  if  a  man  were  to  make 
a  duplicate  of  his  will,  ftill  it  is  but  one  will ;  fo  that  that  cannot  be 

"*  [  55^  ]  intended  in  this  cafe.  Again,  ♦  how  can  this  cafe  be  brought  witn- 
in  the  ftatute  of  wills  ?  At  the  common  law  it  is  plain,  there  coutf 
be  nu  devife  of  lands.  Now  comes  the  ftatute  of  32  /fir«.  8«  ^«  J'j 
which  makes  lands  devifcable ;  but  how  ?  by  a  man's  laft  will  and 
tcftament.  So  is  34  Htn.  8.  c,  5.  Now  they  would  claim  byadev'^^ 
made  in  the  will  in  the  y^r  1644,  and  how  can  that  be  alift*'J 
and  tellament  when  he  made  **  aC  tejlamentum**  in  the  vear  1645 
So  the  cafe  ftands  before  your  lordfhip.  Can  any  man  uy,  thatu»5 
is  a  devife  contained  in  the  laft  will  of  Sir  Htnry  T[illigrei\  ^ 
the  jury  has  found  he  made  a  latter  ?  I  take  it,  that  die  latter^ 
is  the  proper  nlrument  to  convey  this  land  by.  But,  6y*^j 
where  do  ihey  fhew  the  contents  of  it  ?  And  therefore  they  ^ 
have  it  fignify  nothing.  Under  favour,  my  lord,  we  do  not  nij* 
to  fhcw  the  contents  of  it.  We  are  in  pofleffion.  If  there  be  a  wf  • 
10  revoke  the  former,  we  arc  only  to  mew  he  made  a  fecond  vu** 

(f )  Swlnb.  7.  WiUs,  t>oUtihed  in  GUbert'f  Hsecio«^ 

jr)  Shower's  Pari.  CafrSfr  147,    3  Mod,       page  411. 
3c8.    Ik!.   Ch.  h.  Gilbert 't  Trea:i(c  oa  {$)  Swiob.  rase  1.  fe£li09  44* 
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The  will  does  not  belong  to  us;  the  law  never  compels  a  man  to  Hitchij?* 
Ihew  what  is  impoffible  for  him  to  (hew.  As  to  what  my  bro-  Ba«p.t. 
:her  fays,  th  it  this  may  confirm  or  ftand  with  the  other  will.  If  the 
law  were  fo,  that  a  fdcond  will  and  a  firft  might  be  coupled  together^ 
and  (land,  together,  which  I  do  abfolutely  deny,  but  fuppofe  it  might 
be  fo,  that  they  might  ftand  and  make  but  one  \%ill,  fay  they,  it  is 
true,  here  are  two  wills,  but  we  will  fuppofe  that  the  firft  was  con- 
Rrmed  by  the  lall,  or  that  the  laft  contained  no  new  matter,  contrary 
to  the  firrt,  and  then  we  will  lick  it  all  well,  now  the  matter  is  falved. 
This  would  be  a  might  pretty  device  to  difinherit  an  heir :  but  I  hope 
this  will  not  fcrvc  their  turn.  For  it  does  appear  by  the  books  cited.  . 
to  your  lordfliip,  that  the  making  of  a  fecond  will  revokes  the  former. 
Thcji  if  they  would  fupport  it  by  any  matter  they  would  fuggeft, 
they  ought  to  have  (hewed  it  to  the  jury,  that  it  might  have  been 
"ound.  Here  is  the  making  of  a  will  found,  but  nothing  of  this  ap- 
pears. Would  your  lorJlhip  prefume  it  ?  and  why  ihould  your 
ordfhip  prufume  this  againft  us  that  arc  in  poffeflion?  It  is  not  by  >  • 
law  to  be  admitted.  We  are  now  in  the  cafe  of  a  fpecial  verdict, 
which  (my  brother  Maykakd  does  admit)  can  have  no  matter  of 
fa£l  added  to  it,  and  this  thry  would  have  is  plain  matter  of  faft.  They 
would  have  you  admit  that  this  Lift  confirms  the  other  will,  whei^ 
it  does  not  appear.  They  would  have  you  prefume  that  it  contains 
matter  that  will  ftand  wholly  with  the  former  will,  but  how  can  you 
prefume  this  ?  if  there  could  be  a  prefumption,  it  ought  to  be  the 
beft  for  us,  we  are  heirs,  and  your  lord(hip  will  not  prefume  any 
thing  to  difinherit  an  heir  ;  you  will  help  him  as  much  as  you  can. 
Then  we  are  in  poflellion,  you  will  not  prefume  any  •  thing  to  dif-  •  f  552  J. 
poffefs  us.  \9c  come  before  you  to  defend  our  inheritance.  It  is 
snough  for  us  when  you  charge  us  with  a  former  will,  to  fay,  he 
made  another  after  that  \  and  it  does  not  concern  us  to  (hew  what 
the  matter  of  it  is.  My  lord,  they  might  have  made  ufc  of  this 
with  a  great  deal  of  more  reafon,  to  a  jury ;  they  ought  to  have  (hewn 
the  contents  of  the  will  10  them,  but  they  did  not,  and  therefore  you 
bve  no  reafon  to  prefume  it.  For  now  that  it  is  found  there  is  a 
will,  your  lard(hip  is  bound  up  to  it,  and  muft  take  it  that  there 
was  a  compleat  will  made.  My  lord,  the  objection  would  have 
been  more  reafonable  for  them  to  have  made,  if,  upon  the  face  of 
the  will,  it  appeared  it  did  confirm  the  former,  or  his  intention  waf 
that  the  former  (hould  have  ftood  in  part  or  in  the  whole,  then  .there 
might  have  been  more  colour  for  them,  as  in  the  cafe  of  Coward  v. 
Marjhal.  (/)  My  brother  quotes  the  paJTage  right,  but  not  the  book. 
That  was  m  an  adlion  of  trefpafs;  a  fpecial  verdidl  was  found  that ' . 
A,  by  his  will  devifed  Black  Acre  to  his  fon  in  fee,  and  married,  and 
by  another  will  devifes  the  land  to  his  wife  for  life,  paying  annually 
to  his  fon  and  heir,  twenty  (billings  \  then  the  queftion  was  whe- 
ther the  latter  was  a  revocation  of  the  other  in  toto  or  not ;  and  it 
was  the  opinion  of  Andersok  and  Glanvii,  that  they  might 
Hand  both  together.  But  I  take  that  to  be  another  euefs  cafe  thun 
>urs.    It  feems  there,  that  it  was  not  a  formal  teftament^  but  a  co« 

(1)  Cro.  Blis.  711. 
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HtTCHiNi  dicil;  and  it  is  (aid  to  be  by  another  writing,  nvhich  I  take  TO 
&ArssT.  intended  by  them  to  be  a  codicil;  and  then  according  to  what! 
tpld  your  lordfhip  before,  it  does  not  revoke  the  who}e  will.  But  dKD, 
MY  LORD,  tt^ere  is  that  which  took  with  thofe  judges,  and  that  is, 
that  qpon  the  matter  that  appeared  before  them,  diey  took  it,  doc 
only  to  ftand  with  it,  but  to  be  a  confirmation  of  it,  for  there  ay 
they,  bis  givine  twenty  fhiUiriRS  a  year  to  his  fon,  to  whom  he  had 
given  the'reveHion  in  fee  before,  feems  that  he  intended  his  (on 
ihould  have  the  reveriion  in  fee ;  and  fo  this  would  ftand  with  his 
former  will,  and  be  a  confirmation  of  it  How  far  that  might  n- 
tipnally  be  colle^ed  I  will  not  difpute,  but,  however,  they  collr^- 
|ng  it  (b,  it  was  a  reafon  to  them,  and  they  took  it  (b;  and  diat  wzi 
^e  reafon  that  ruled  that  cafe :  fo  I  take  it  the  cafe  will  not  fbnd 
m  our  way  at  all.  My  brother  Maykard  has  made  a  great  man; 
Powelon  Dc-  objections  in  this  cafe ;  but  the  chief  I  remark  are  thefe.  First, 
▼ifM,  »8.  ♦  He  fays  there  may  be  a  will  made  of  lands  in  Torkjbire^  to  on:, 

.  .    and  afterwards  the  party  may  come  and  make  a  will  of  his  land  Ia 

I  553  4  Durham  to  another,  and  they  (hall  both  ftand ;  and,  it  feems,  the 
cafe  that  he  has  put  out  of  his  own  private  notes  is  fo.  I  agree  the 
cafe  to  be  good  law,  for  that  ftands  upon  the  rule  of  particular  will^ 
and  nobody  will  deny  but  a  particular  will  may  be  made  oJF  one  thing, 
and  another  of  anodier  thing,  and  one  (hall  not  revoke  the  otiier; 
but  it  does  not  come  within  die'  general  rule,  that  a  fecond  wiQ 
(hall  revoke  the  former.  Now  if  it  had  been  found  in  our  aky 
that  he  had  made  another  will  of  this  land,  there  had  be^n  an  tsd 
of  the  caufe,— Secondly,  In  the  cafe  of  15  Heru  7,  fL  17.  he 
cites  thefe  words,  ^'  the  Court  muft  look  upon  the  words  of  the 
«*  will."  It  is  true,  they  muft  if  they  are  to  give  judgment  for  a 
thing  contained  in  the  will ;  but  that  comes  nothing  to  our  purpo&, 
that  the  making  of  a  fecond  will  revokes  the  former.  His  cafe  oi 
J^yres  v.  ^yres  («),  will  not  come  to  our  cafei  at  all.  For  there  uxrc 
'  legacies  given  to  die  brothers ;  and  afterwards  the  teftator  being  de- 

manded j  whether  he  would  give  his  brodiers  any  thing  ?  No,  iajshe, 
**  I  will  give  them  nothing."  There  the  words  were  ambiguous ; 
whether  he  meant  he  would  give  them  nothing  by  the  former  will,  or 
give  them  nothing  then.— Thirdly,  My  brother  tells  you,  and  he 
bites  Godclphin  23,  that  a  man  cannot  make  two  wills,  unieis  k 
be  of  two  things.  I  think  this  is  againft  him,  for  then  be  cannc: 
make  two  general  wills,  as  thefe  are  round  to  be.  It  is  dear  agaiaft 
him.'  My  lord,  in  this  cafe  my  brother  tells  you  that  here  is  1 
kind  of  uncertainty  in  this  finding ;  and«  fays  he,  you  will  not  take 
oar  lands  from  us  by  dn  uncertainty.  |  muft  malke  him  the  ianx 
objection  again ;  the  lands  are  oui"S.  If  here  be  an  uncertainty,  pa 
will  not  take  it  fr6m  Us,  why  flipuld  your  lordfhip  take  it  from  us 
upon  an  uncertainty  to  give  it  to  him  ?  the  land  is  ours,  you  muft  ake 
it  away,  or  elfe  we  ftiall  retain  our  land.  My  lohd,  1  take  it,  tkt& 
are  the  chief  objeftions  my  brother  has  made.  And,  you  do  ivw 
|ind  an  heir  in  pofleffion.  It  is  found  his  anceftors  made  a  will,  ri 
^ave  away  his  land  s  and  it  is  found  by  the  £ipe  verdict,  ^t  U) 

(u)  Cro.Cart'^1. 
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^•as  not  his  laft  will,  unleft  a  man  can  lay,  a  will  made  irt  thd  year     Hitchins 
[644,  be  after  •  a  will  made  in  the  year.  1645,  but  if  not,  then  1  am,      -BAsttT. 
ure  it  is  found  here  was  a  latter  will.     Says  my  brother,  the  jury  . 

lo  not  find,  whether  here  is  a  revocation  in  terminis  ?  I  think  they        t  554  J 
leed  not  do  that,  but  only  (hew  a  will  that  makes  a  revocation.    All 
he  finding  of  fpecial  yerdids  is  fo.     Would  he  have  a  jury  find  the 
natter  of  law  ?  that  muft  be  left  to  your  lordfhip*     You  find  us  in 
>ofleflioh,  and  I  hope  you  will  not  take  away  our  land  from  us. 

XrORD  Chikp  JtrsTiCEk  I  have  heard  it  argued  before,  but  l! 
rannot  tell  whether  my  brothers  will  a(k  for  a  fecond  argument:  I 
vill  not  declare  my  opinion  yet^  But  as  to  what  my  brodier  argues 
rom  uncertainty  and  pofleffion,  they  had  pofleilion  for  twenty  years 
jpon  the  firft  will ;  and  for  the  uncertainty  there  is  nothing  of  li 
n  that  will*  He  gives  it  to  Mrs.  Berkley  for  life,  and  afterywds  td 
ffenry  KiOigrew^  and  they  come  and  took  the  pofTeflion,  and  were  in 
>ofleffion  a  great  while ;  and  then  you  came  and  contended  it,  an^ 
rot  a  verdict;  and  here  they  bring  another  adlio'n,  upon  which 
his  fpecial  verdift  is  found,  that  Sir  H^  Killigrew  made  "  aliud  tejiai 
^   mentunu** 

PembertoK  Serjeant*,    They  were  in  by  ixtents* 

Holt  Serjeant.    We  could  not  come  to  it  for  that* 

LrORD  Chief  Justice.  And  then  the  two  wills  may  ftandlo-^ 
rethen  There  are  other  cafes ;  there  is  one  cafe  of'^  Herni  v^ 
/tllen. 

«  Pemberton  Serjeant,    I  take  it,  thequeftion  will  be,  whether    !^  [555  } 
0pon  this  general  finding  of  ^  aliud  teftamentum-^^  your  lordfhip 
[hall  prefume  it  to  be  a  will  that  will  (land  with  the  former  will,  or 
revoke  it. 

Lord  Chief  Justice*  We  can  neither  fancy  that  \%  may  fhmd 
«vith  it,  or  that  it  is  contrary  to  it ;  and  therefore  the  aliud  muft  be 
dirown  out. 

f  The  Court,  in  Trinity  Term,  4  IViUiam  and  Mar/^  gavQ 
|UDGMENT/Jr  t^eplaintiffi 

i 

A  WRjT  OF  ERROR  in  parliament  was  brought  upon  this  judg«' 
nrient,  and  now  it  was  argued  that  this  laft  will  could  not  bq' 
r^en  to  be  a  duplicate  of  the  former,  but  muft  be  deemed  a  revo« 
nation  i  that  no  will  is  good  but.  the  laft;  that  every  willis  re- 
vokable  till  de^th  ;  that  the.  making  of  another,  doth  import  a  rev6« 
cation  of  all  former  ones,  though  it  be  not  fo  exprefsly  declared  iii 
lyriting,  for  it  muft  be  the.  laft,  or.nothing;  that  this  conveyance  by 
iviU  was  anciently  a  privilege  by  the  civil  law,  for  people  in  extremist 
who  had  no^  the  ti^^Q  or  affiftance  neceflary  to  make  a  formal  aliena^ 
tjon,  .^nd  chiefly  intended  for  military  men,  who  were  always  fup-  • 

ppfed  t{tbe  ^loflerthofe  circumftances,  and  therefore  the  ceremonies 
and  QMibcc  of  wiUi^flcs  requii^  of  others  wer^difpenfed  with,  as  to' 

Mm  3  foldiersj 
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HiTcHise     foldicrs;  but  now  the  rules  for miliMry teftamcnts^ as 4cy  are caBci 
arc  allowed  in  moft  cafes  ;  that  as  to  lands,  by  our  law,  was  a  p 
vilegc  only  given  to  fomc  boroughs  and  phces  within  the  kingdoc; 
and  particular  cuftom  gave  the  liberty  of  difpofing  lands  or  h^ 
by  will,  and  that  by  nuncupative  will  ir  parol  wiihr^ut  wriiingi  wis 
Bra£Icn,  lib.  4.  foi.  272.  FUta,  lib.  5.  cap\  5-  P^*C/^  ^'S^'''  ''  ^f f^ 
tarn  hireditas  quam  perquifttum  per  barones  London  et  burgeiffisOm^ 
X  Injhwu  that  then  came  the  ftatute  (f  Hen.  8-  and  imp^^wini 
devife  by  a  man's  laft  will  and  teftament  in  writina: ;  but  ihll  u  b 
by  his  laft  will.     And  fo  is  LittUtott.Jul,  168.     If  dh-ers  wills,  a^ 
latter  flxall  ftand,  and  the  others  are  voi  J^  1  hjL  112.    In  truth  it  a 
plain  law,  the  firft  grant  and  the  laft  teftament.     In  Swinb.  i  M 
lt£f*  5,  p.  14.  no  man  can  die  with  two  wills,  but  he  may  wio 
divers  codicils  j  and  the  latter  docs  not  hinder  the  former,  folong* 
thcv  be  not  contrary.     Another  difference  there  is  bctwcai  wiik 
and  codicils:  if  two  teftaments  be  found,  and  it  cannot  bckno*'ii 
which  is  firft  or  laft,  both  are  void;  but  the  latter  countermsio 
the  iirft,  though  there  be  a  claufc  in  the  firlt,  that  it  Ihall  n®'  °^^* 
voiced,  and  though  an  oath  were  taken  not  to  revoke ;  bccauie  the 
law  is  fo,  that  the  very  making  of  a  latter  revokes  the  former; 
fo  is  Linwpod's  PrcvtnctaP  de  Tejhmentis  ;  juftice  DodderdiaO;' 
fid  of  Executory  publilhed  by  IVentwortb^  29.     A  verbal  wUl  re- 
vokes a  former  written  will,  Forfe  v.  Hemblingy  4  &•  ^J^ 
Plowd.  54U     Perkins, fe£f.  178,  179.  andyj-^.  478-    Thci/i^ 
5.  8.  is  full  to  this  purpofe.     There  is  an  adion  by  an  execute' 
againft  two  executors,  and  they  plead  a  teftament  whereby  they  are 
made  executors ;  and  the  plaintiff  replies,  that  he  afterwards  rnad« 
another  and  himfelf  executor  ;  and  held  that  by  the  fecood  thcjif« 
became  void.     Now  the  meaning  of  thefe  books  cannot  be,  that  a 
will  exprefsly  revoking,  is  the  only  will  tliat  can  make  a  revocat'oo, 
nor  is  it,  that  a  contrariety  or  repugnance  between  the  one  and  u 
other  is  neceffary  to  make  a  revocation ;  for  though  there  be  >» 
new  will  made,  yet  a  revocation  may  be  bv  word  of  moudi,  as  w* 
Jac.  49.  115.  Cro.  Car.  SI ^    Cro.  Eaz.  781.  nay,  a  voidbcqueftth^ 
revoke  a  will,  fo  fliall  a  deed  that  has  no  effe;^,  as  feoffment  wts- 
out  liver)',  a  devife  to  J,  5.  or  to  a  corporation,  when  there  is  w 
fuch,  will  do  it  j  fo  that  it  is  not  the  contradiftion  between  *« j^* 
pofal  which  revokes,  for  that  which  is  no  difpofition  at  aU  will  <»  i*- 
The  meaning  of  the  authors  cited  therefore  is  fomewhatdfe;  2^ 
it  can  only  be  this,  that  there  is  fomewhat  particular  in  aw"»^^ 
that  inftrument  of  conveyance,  more  than  to  any  udier,  that  ev^^^ 
the  making  of  a  new  will  is  fufficient  revocation ;  the  vrofds  arepo'i 
by  the  making  a  new  will  the  former  are  all  dcftroycd,  for  ^^ 
be  but  one  IsJt,   And  when  a  man  makes  and  decUres  a  new  wi"  ^ 
new  will  muft  be  prefumed  to  contain  his  whole  mind  coDcernin;^ 
difpofition  of  his  eftate :  declaring  his  will  imports  thus  ^"^^^ 
excludes  all  other.     When  a  man  would  alter  part  of  ills  wiD,  *f 
is  a  proper  inftrument  for  it,  called  a  codicil,  which  is  known  i»»'^ 
law  as  well  as  that  of  a  will :  here  is  nothing  found  of  a  refatftc«» 
the  former.  To  judge  it  otherwife,  would  confound  the  "fe^jT 
M  codicils,  and  the  diffuence  bccweea  them.    It  is  true,  tf>^  J 
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man  may  make  partial  wills  of  feveral  parts  of  his  cftate,  and  all  may  Kitchihi 
ftand  leather;  but  then  they  muft  be  declared  to  be  wills  concern-  bamit. 
ing  particular  things ;  and  they  are  but  feveral  pieces  of  the  fame 
will,  though  written  in  different  papers :  but-  then  in  pleading  one  of 
them,  you  muft  not  generally  fay  he  made  ult*  voluntatim^  but  «///* 
mam  voluntaf  of  fuch  a  thing :  but  here  it  is  aliud  tejlamentum^  i.  e. 
a  general  teftament.  The  2  Rich,  i^fii  3.  is  dire6Uy  thus,  the  de- 
fendant pleads  one  will,  the  plaintift'  replies  another,  and  exception 
taken,  becaufe  he  did  not  traverfe  the  former,  but  held  needlefs  to 
do  fo,  quia  per  ulf  teflamentum  ut  placitatur  generaliter^  primum  Uf- 
tamentifm  revocatur  in  omnibus :  and  it  cannot  be  pretended,  that  this 
might  DC  the  fame  will  written  over  again  ;  for  if  fo,  it  could  not  be 
aliudy  it  would  be  the  fame :  thefe  are  not  quibbles  upon  words ;  for 
can  it  be  (aid,  that  this  is  a  devife  by  the  laft  will  of  Sir  H.  when 
there  is  another :  nor  is  it  an  objedhon,  that  the  contents  do  iiot 
appear ;  for  the  will  belongs  not  to  the  heir  to  keep,  and  confequently 
not  to  (hew;  in  pleading  he  is  not  bound  to  SLpro/ert;  it  is  enough 
that  there  was  a  lubfequent  will*  And  as  the  latter  may  confirm  or 
be  conliftent  with  the  former,  fo  it  may  not  be  fo ;  ana  the  confift- 
ence  is  not  to  be  prefumed,  efpecially  a^ainft  an  heir  at  law,  and  in 
pofTeiHon.  In  the  cAk  of  Coivani  v.  Aiarjhall^  Cro.  Eliz*  721.  the 
fubftance  of  both  are  declared,  and  thereby  they  appeared  to  be  con- 
fiftent,  and  confequently  no  revocation :  here  eadem  mens  fie  tefiandi^ 
the  fame  intent  of  difpofing  his  eftate  the  lame  way,  can  never  be 
thought  to  continue,  for  then  there  had  been  no  occaiion  of  making 
another  wjll.     If  this  be  not  a  revocation,  it  is  an  a£^  void,  and  to  ' 

no  purpofe,  which  is  never  to  be  intended.  —Then  it  was  infifted  on, 
that  the  bare  2iGt  of  making  and  publiihing  another  will,  is  a  revo- 
cation, and  the  finding  of  the  contents  unknown  is  void :  if  this  be 
not  a  will,  it  is  a  codicil,  and  that  is  contrary  to  the  finding  of  the 
jury;  for  the  verdidi  mentions  a  fecond  fubftantive  independent  will, 
without  reference  to  the  former  j  which  fecond  will  is  a  revocation : 
and  therefore  it  was  prayed  that  the  judgment  fliould  be  reverfed. 

It  was  argued  on  the  other  fide,  in  behalf  of  Mr.  Nojworthyy  that 
this  was  noi  revocation;  that  here  had  been  a  great  ftir  about nodiing, 
for  that  nothing  appeared  againft  his  title ;  that  a  man  may  make  a 
will  of  feveral  things  at  feveral  times,  and  thevboth  (hall  ftand ;  that 
a  deliberate  will  being  made,  the  contents  wnereof  are  known,  ihall 
never  be  revoked  by  that  which  is  not  known:  nothing  can  be 
judged  upon  that  which  doth  not  appear,  and  confequently  it  can 
never  be  judged  to  be  a  revocation :  here  is  another  will,  and  nothing 
is  given  by  it,  nothing  is  found  to  be  given  by  this  fubfequcnt  will. 
The  form  of  entering  the  ancient  judgments  was,  quihus  vifis  le^is 
tt  auditis  et  per  Curiam  plene  intelleSiis^  now  what  is  here  read  to 
nuike  a  revocation.  2  Kich.  3.  foL  3.  is  with  the  judgment,  for 
there  it  is  replied  that  he  made  another  executor ;  there  are  the  con^ 
^ts  pleaded,  fufficient  to  maintain  his  count,  and  anfwer  the  de- 
fendant's bar  s  the  book  is  per  hoc  quod  alius  executor  mminatur. 
Then  was  cited  Cro.  Car.  51.  Ae  reafon  given  i$,^fr/tf  in  dubiis  non 
frefmiturpro  teftarmnto^  and  here  being  a  good  will,  at  thcmoft  the 
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HiTCRXNt  other  IS  doubtful.  Cro.  Car.  114,  115.  Several  wills  of  fevenddiuig^ 
Baukt*  may  be  made.  And  the  fame  book  595.  10  Car.  i.  which  refe- 
lution  feijeant  Maynard  in  arguing  this  cafe  below,  (aid  that  he  heard 
to  that  court  of  King*s  Bench  :  it  is  the  fubje6l  matter  of  the  wiLs 
and  the  reougnancy  which  makes  the  revocation.  In  this  very  cafe 
itiiiijR  Excbequerj  upon  an  Engiljh  bill,  it  was  held  by  Hai.e  to  be  do 
revocation,  it  is  in  Hardres  375.  Coke  upon  Littleton^  which  his 
been  quoted,  comments  upon  theie  viorisjeveral  divifesy  and  if  diert 
be  no  devife  in  the  fecond,  there  can  be  no  fenfe  or  meaning  in  it, 
and  confequently  unleis  feme  meaning  s^ppear,  it  can  never  be  aa 
evidence  of  a  change  of  his  mind ;  as  it  might  be  a  revocation,  fo  it 
might  be  otherwife ;  and  he  that  will  have  it  to  be  a  rerocatioD, 
gnuft  prove  it  to  he  fuch :  no  man  can  affirm  that  every  wtU  muft 
neceuarily  be  a  revocation  of  a  former,  for  the  fecond  wiU  might  be 
of  another  thing,  as  goods,  or  of  another  parcel  of  land,  or  in  con- 
firmation of  the  former.  If  in  thefe,  and  many  other  like  cafes,  2 
latter  will  is  no  revocation  of  a  former,  how  can  it  poffihly  wim 
juftice  be  concluded,  that  a  latter  will  without  contents,  purport,  or 
eiFed,  (hall  be  a  revocation  of  a  former.  And  though  the  jury  hare 
in  this  cafe  believed  the  witnefles,  and  found  that  another  wU  was 
made,  it  may  be  of  dangerous  confequence  to  encoun^e  and  conftrue 
this  a  revocation,  without  knowing  the  contents ;  fcHT  no  will  can  be 
fecure  againft  the  fwearing  of  a  new  will>  if  there  be  no  neceflity  d' 
Ihewing  it,  pr  proving  what  it  was.] 

For  which,  and  other  reaibns,  it  was  prayed  that  the  judgment 
might  be  affirmed;  and  it  was  affirmed,  {x) 


(x)  In  the  cafe  of  Rolft  v,  Hanooinf^ 
UsUry  Termy  14  Ceo.  3.  in  C.  B.  a  fpecial 
WdiA  was  found,  that  John  La€y,the  tef- 
tat9r»  dviiy  made  a  wiU  in  the  year  1 74S» 
•nd  that  ia  the  ^ear  1756,  the  faid  John 
Lacy  did  duly  make  and  pu^'Kh  ar.othtr 
ntfUl  and  teftament  in  writing  in  the  pre- 
tence of  three  fuWcriWng  wicnefles,  wha 
<Uly  atcefted  the  fame  $  and  that  the  difpo« 
lition  made  by  the  will  in  1756,  xvms  dif^ 
fktirt  from  the  difpoCtton  by  the  will  in 
X94B»  but  in  what  particulais  was  unknvmn 
14  thfjurvrii  but  they  did  not  find  that 
the  teliator  cancelled  the  will  of  17 561  or 
that  the  defendant  had  deftroyed  the  fame, 
lAit  what  was  become  of  the  faid  will  they 
were  ignoraat*  ieo.    Dm  QuM.it  Chnfju/, 


tictt  Nais»  and  Got? lb  Jmfias^  we* 
of  opinion  ccmtrM  BLACKaToKK  J^f'^e^ 
that  the  latter  will  being  found  ta  be  ^• 
fertat  from  the  former  one  was  A  kits- 
cation  qf  it.  3  Wllf.  497  t»  51 6  i  b«: 
in  Mich.  Term»  1 5  Ceo*  3.  on"  a  writ  of 
error  to  the  King^i  Bench,  tns  j«»ci» 
of  that  court  were  unanimoufly  of  opinica 
chat  it  wai  not  a  revcatmmt  S.  C  %  Black. 
Kep.937.  S.C.  Cowp.  S^.  andoaappoi 
to  the  Houfe  of  Lordt>  where  the  o^eioc  of 
the  twelve  j^tdget  wa»  takea»  the  jodgnest 
of  the  King^s  Bench  waa  aflbmed,  jBnmt^^ 
Cafes  in  Parliament,  351.  See  aMb  t^ 
Year  Book,  a  Rich.  3.  pi.  3.  PoweQ  c\ 
Devifesy  540.  3Atlc55».  sVegey,]^  < 
DougU  40.    Cowp.  49* 


Mr.  AT^ 


^  Mr.  AUrORNET  GENERAVi     •[556J 
ARGUMfeNt 

O  N   1"  HE 

Cafe  of  a  Clerk  of  the  Peace. 

OM 

STATUTE,  iWILLIAM  &  MART* 


Harcourt  agah^  Fox. 

Ti^R.  Attorney  General.    Wheiva  clerk  of  the  peace  ii  ac^mi 

XVX.  nominated  and   appointed  by  the  cu/los  rotulorutn^  &c«  he  rni  cannot  ap. 
is  tohold  his  oflSce  quamSufe  bene  gejferit^  that  is,  during  life,  un-  Jj|,°*  'c!e/J^ 
lefs  he  forfeits  it  by  mifdemeanour;  and  his  office  is  not  determinable  y^^^'SrsuN 
at  the  will,  or  by  the  death,  or  difplacing  of  the  cuftos  roiulorum*  This  h*mfUdt^^  but 
a«)pears, — First,  From  the  words  of  the  ftatute  i  fFiUiam  and  ^^l^^^ 
Mary^  c.  !•     It  feys  "  the  cuftos  rotuhrum^  or  other,  having  right  to  lunaft^for 
^  nominate  a  clerk  of  the  peace,  ihall  nominate  and  appoint  a  fit  Hh^fmam^Mfi 
**  perfon  for  thd  lame.'*     For  what  time  or  limitation  ?  During  his  ^'^5^- 
pleafure,  or  his  continuing  cuftos  rotulorum  f  No,but  for  fo  long  time  ^'^'t^^^^* 
as  fuch  clerk  of  the  peace  (hall  well  demean  himfelf  in  his  office,  and  4  Com!  big.  154. 
in  cafe  he  fhall  mifdemean  himfelf  it  provides  a  fpecial  way  for  dif* 
charging  him,  viz.  by  examination  and  proof  before  the  quarter 
feffions.     Now  *  all  Uiat  is  allowed  to  the  cuftos  rotulorum^  is  the     #  r  rr7  1 
nominating  the  perfon;  the  intereft  or  eftate  he  is  to  have  in  the        **  ^^'  * 
office  is  limited  and  fixed  by'the  zBt  of  parliament,  viz.  during  his 
good  demeanour.  When  an  office  is  granted  quamdiufe  bene  ge^efit^ 
it  is  afreeholdy  and  to  laft  during  the  parties  life.    It  is  fo,  even  in 
the  cafe  of  the  king,  whofe  grant  ihall  be  taken  moft  ftridly 
tgainft  himfelf.     If  the  kmg  grant  an  office  quamdiufe  bene  gejferity 
It  is  a  freehold  for  life.    Z  4[f' ^  P^*  9.— Secondly,  From  the 
intent  of  the  zSt^  which  feons  to  be  to  eftablifli  the  clerk  fo  as 
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that  he  (hoold  depend  for  hii  place  on  his  own  good  demeanoor 
and  not  on  the  arbitrary  will  of  the  cujtos  rotulorum.  And  this  b 
the  condition,  limitation,  and  provifion,  which  the  a£l  fycaks  <£ 
By  this  a  clerk  vftht  peace  would  be  encouraged  to  perfed  himfiif 
in  the  (kill  and  bufuiefs  of  his  place,  and  to  do  his  duty,  and  to  re- 
commend himfelf  to  the  good  opinion  of  the  court  of  feffions  to 
whom  he  is  attendant ;  whereas  otherwife  bis  care  and  ftudy  might 
be  to  recommend  himfelf  to  the  opinion  of  the  cuffos  r^tulorum  upon 
whofe  will  his  place  depended.  Alio  by  depending  on  will,  it  might 
be  in  the  power  of  the  cuftos  rotulorum  to  keep  the  clerk  under  con* 
fiant  penuon.  And  it  would  be  a  great  temptation  and  occafioo 
upon  the  change  6[  every  cujios  rotulorumj  or  the  change  of  his 
mind,  for  the  clerk  to  buy  his  place  a-new,  and  be  an  occafion  of 
dut  corruption  mdiich  the  a£l  chiefly  intended  to  prevent.  The  ad 
requires,  ^  that  the  cufios  rotukrum  ihall  not  take  any  money, 
^  bond,  afliirance,  &c.  for  nominating  and  appointing  the  clerk,'* 
and  the  clerk  is  to  ^  fwear  diat  he  has  not  paid,  nor  will  pay  any 
^  money,  nor  has  given  bond  or  aflurance  for  fuch  nomination  i« 
^^  appointment/^  By  ^ich  it  appears  the  parliament  intended  that 
the  nomination  or  appointment  did  confer  a  ftable  intereil  in  the 
office  during  life,  and  therefore  their  great  care  was  to  prevent 
giving  or  promifing  any  thing  for  the  nomination  or  appointment 
[  55^  ]  Whereas  *  if  the  clerk  might  be  appointed  to  hold  at  will,  this 
care  and  provifion  were  vain  \  for  the  cuftoi  rotukrum  may  t2kc 
nothing  for  nominating  and  appointing,  and  the  clerk  might  fwear 
he  had  not  given  or  promifed  any  thing,  and  the  next  day  after  the 
€ufto$  ratubrwn  might  turn  him  out^  unlefe  (for  his  continuing)  he 
would  give  him  iuch  money,  &c.  and  thereby  the  great  intent  gf 
the  ad  would  be  eluded« 
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The    PRIOR    OF    LANTHON\ 


Rot.  Pari,  anno  8  Htn.  6.  Memb.  ulu  num.  JO. 

j4  PETITION  conctrning  an  erroneous  judgment  given  in  the 
^^  parlianunt  of  Itelandy  upon  a  writ  of  error  there  brought 
certified  into  the  King's  Bench  in  England^  which  had  m  tower  to 
receive  it  as  the  petition  fuggejledy  and  therefore  prayed  tt  might 
he  removed  into  the  parliament  and  Lord's  Houfe  in  England  to 
redrefs  it. 

Av  roy  nojlre  trefoveraigne  feigneur  et  a  lesfeigneurs  eAirituelx  et  Cfo.Car.  cii. 
temporelx  de  ceft  prefent  parlemenf^  fupplie  humblement  JOHN  P«K-  *  *»•<>•  xfs- 
BRYGGE  priour  de  Lanthon*  primes  en^ gales  que  eomi  en  Us  record  \^^^^^ 
et  procejfe  et  en  rendre  dejuggement  de  Irplee  quefuift  en  votreparU^ 
ment  tenus  a  Develyn  en  voire  terre  DiRELAND  devant  James 
BoT  TILER  counte  de  Urmond  nadgairs  votre  jujlice  en  mefme  votre 
terre  del  affent  des  feigneurs  ejpirituelx  et  temporelx  iUeonqes  adonqes 
efteantzfans  brief  bille  ou  petition  originall  perentre  le  priour  de  meafon 
dieu  deMoBynger  et  JVilUam  nadgairs  PRIOUR  DE  LASTHOS^fufdit 
de  le  plee  que  fuift  devant  vous  noftre  foveraigne  feigneur  en  votre 
dite  terre  perentre  le  dit  priour  de  meafon  dieu  de  mollynger  et  le  dit 
nadgairs  priour  de  Lanthon'  per  voftre,  brief  de  errour  quel  en 
record  et  proceffe  et  auxi  en  le  rendre  dejuggement  de  le  flee  quefuift 
devant  JoHN  FiTZ  Adam  et  fes  compaignons  nadgairs  juftic*  deftre^ 
•  Henry  nadgairs  roy  t Engletterre  votre  aieldefon  bank  en  mefme  le  ♦  [  560  ] 
terre  per  brief  di  mefme  votre  aiel  entre  le  dit  nadgairs  PRioua 
du  dit  lieu  de  Lanthon'  predeceffour  du  dit  pre  PRiouR  DR 
Lanthon'  et  le  nadgairs  priours  de  dit  meafon  dieu  de  MoL* 
LYNGER  predeceffour  de  dit  ore  priour  de  meafon  dieu  de  Mollyn- 
CSR  de  xvil.  xvii\n  les  queux  a  dit  nadgatrs  PRIOUR  DE  Lan* 
thon'  furent  adereres  eTun  annuel  rent  xiiil.  vis.  viiid*  le 
fuel  le  dtt  nadgairs  priour  de  Lanthon'  de  dit  nadgairs  priour  de 
meafon  dieu  de  Mollynger  demaunJa  de  la  querell  de  mefme  le 
priour  de  meafon  dieu  de  Mollynger.  mtdgair^  reeenjles  davoir 
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httif^enuji  afcun  i  fufe  a  torrlgen  U  pt^l  juggenunt  dewM  Us  £tt 
nadgairs  jujtic*  de  bank  renduz  devant  voufen  voftre  dite  terrefri^ 
cffirme  errour  werti  entemunt  a  grand  damage  du  dit  fitfpHant :  k 
fuel  plee  en  le  dite  veftre  parhment  eive  le  record  etprecejfe  devoid 
voiis  en  Vdtre  cbancellar*  d*Engleterre  tur  certeins  caufes  nadgairs  per 
veftre  brief  que  ijjiji  bars  de  veftre  cbancellar^  d^Engletttre  a  veftre 
ebancetlar  Dyreiand  direifjiftes  venir^  et  let  queux  9te  en  voire  cmtrt 
devant  vous  en  voire  bank  en  Engleiiere  remeignani  al  fuite  de  Si 
fuppUani  a  caufe  que  le  errour  fufdii  ne  poet  nvfe  iUonqes  e/ire  termnt 
ue  difcujfe  a  caufe  que  lesjuftices  as  plees  a  ienir  devant  vaus  en  veftre 
dii  bank  en  Engleiiere  nount  my  poiar  de  determiner  ne  de  adjugger 
per  la  loy  ceo  que  fuift  fait  en  voire  dii  parlement  Dyreiand  pUfe  a  votrg 
bautejje  di  commander  William  Cheyne  cbivaller  voire  chief  jttf- 
iice  as  plees  devant  vous  ireftoveraigne  feigneur  a  ienir  ajfigne  defsire 
venire  en  cejl  prefent  pdrlement  les  ditz  record  ei  procefs  du  dit  pbe  eve 
iouiz  chofes  eux  toucbantz  devant  vous  irejftveraigne  fiigneur  et  les 
feigneurs  fufiKiz  enfy  que  vemz  les  ditz  recorde  ei  proceffe  en  mefine  afi 
prefent  parlement  droit  foitfaii  en  les  prenuffes  folonque  la  ley  et  cuftvm 
do  voire  roialme  d'Engletere  et  ceo  pur  dieu  ei  en  overe  de  charitUm 
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pRINCIPAI,  MATTER?  CQNTAINKJi  IN  TRIS  B0Q5, 


4?ATENfE]^T, 

^7^5?  Fart  owners  \. 

fyctftion  2* 

Death. 

|«  A  Plea  beginning  In  ahatimpit^ 
jr\^  and  concluding  in  bar^  U  a 
plea  in  bar  \  and  f  ^ontr^^  a  pjea  be- 
giADing  in  iar,  and  concluding,  in 
^^/s/Aw/A/,  is  a  ple;^  in  abatemenc  4 

a.  In  trefpafi  aeainft  two:  ^u/ere,  if 
they  can  join  in  pleading  in  abate- 
inenty  an  a^ion.  depebdii^g  for  t^e 
fame  trefpafs  againft  qnc      -j-    75 

3*  §evera}  outlawries  pleaded  in  abate- 
ment bad ;  for  duplicity  i$  not  al- 
lowed either  in  abfitemsnt  or  in 
tar,  T-  rr?  80 

A.  A  plea  in  abatement*  to  debt  on  a 
judgment,  that  a  writ  of  error  is  de- 
pending, is  bad         -TT        T     9^ 

Same  point  ^^         tt.  14$ 

J .  In  affumpfii  for  money  had  and  re- 
ceived, t|ie.  defendant  pleaded  in 
abatement  an  attainder; ;  the  pjain- 
ti^  replies  a  pardon,  and  conduded 
in  bar  petit  judicium  et  damna  fuq,  and 
held  to  be' a  diicbntinfiance  ^155 

|.  **  Alien  nee**  pleaded  with  a  fifU 
defence;  and  fhe  Court ' inclined 
|lut  i(  was  ill  pleaded        rn  349 


7.  Held  well^enough  without  faying 
iiefatre  et  matre        —        --«  j^g 

%.  A  plea  in  abatement  for  mi/no/mer^ 
though  the  names  are  different,  i^  ill^ 
if  he  fay,  et  prad"  J.  l^c.  and  do  not 
fay,  //  prad.  J.  y.  'vers'  qitem  iilla 
pr^td*  &t.  'venit  et  dicit ;  and  thoiigh 
the  precedents  in  Tbompjcti  are  as 


above 


^  394 


9.  What  names  are  different  — :    ih^ 

^o.  Where  a  plaintiff  in  replevin  may 
plead  in  abatement  as  well  as  wlien 
he  makes  cpnufance    — ^     r—  i6g 

i|.  For  matters  in  and  before  the 
writ,  if  not  pleaded  in  abatement^ 
no  advantage  can  be  ta^en  9f  itl>y 
error ;  bqt  otherwift  where  it  is  af- 
ter the  writ  r—  -rr  169 

I  a-  If  an  infant  s^vow,  and  appeaf; 
by  attorney,  it  is  pleadable'  in 
abatement,  but  not  aflTgnable  for 
error  -r-  -=-170 

13.  A  writ  of  error  is  no^  abated  by 
the  death  of  the  defendant^  wjhers 
e/rpr  degeodipg  i^  pleaded  by  the 
furv.ivor.tO  T^Jcirefociat  brought  on 
^juidgment  recovered!       ^ '—  1861 

^4,  That  it  is  no  abatement  if  both 
die;  for  z /cire  facias  may  be  (fitd. 
againft  the  executors,  and  they  o^ade 
parties  ir»  •      *     —  1 87 

Siu4eri 
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^itre»  if  not  otherwiie  in  cafe  of 
error  in  thb  ixcKEquER  cham* 

BBR  —  —   187 

ABSOLUTION. 

1  •  The  writ  d  exemrnumieiU^  ct^utub  if 
not  void  for  want  of  the  mtlMtkii  re- 
onired  by  tlie  1  Hen.  5.  c.  5 ;  and 
Uierefbre,  although  the  party  ihall 
avoid  the  penalties,  yet  he  fiudl  not 
be  difcharged  till  abfolution  •     16 

ACTION. 

FUU  Joinder  in  AQiwu 
Mandamus  i. 

1.  If  a  man  having  poiTeflion  of  goods, 
fel]  them  as  his  own,  an  action 
will  lie  for  the  deceit  without  a 
warranty^  or  alledging  that  he  knew 
them  not  to  be  his  own        •«-    08 

2.  If  an  apprentice  by  indenture  en- 
rolled in  London^  be  aflisned  before 
THE  CHAMBERLAIN  by  the  euf- 
torn  of  London  ^X^t  ailignee  not  being 
privy  to  the  contra£^  cannot  main- 
tain an  adlionon  the  indenture      4 

But  with  refpe^  to  proceedings  on 
the  indentures  of  panih  apprentices. 
Sec  32  Geo.  3.  c.  57. 

3.  Where  an  a£^ion  of  debt  on 
bpnd  lies  againft  a  fecond  fon  as 
heir  to  his  father,  withoqt  taking 
notice  of  the  elded  fon,  though  it 
be  found  by  fpecial  verdid  that 
the  defendant  was  heir  to  his  father 
and  nephew     —        «-  244,  448 

4.  A  man  may  bring  an  adion  again H 
coufm  and  heir  as  coufm  and  heir, 
without  ihewing  how  — -  249 

5.  It  feems  hard  that  an  adion  upon 
the  cafe  (hould  lie  for  fuing  one  in 
an  inferiour  court  with  caufe,  be* 
canfe  out  of  the  jurifdidlion,  and 
that  becaufe  no  caofe  within  the  ju- 
rifdi£tion  —  —  255 

6.  Of  late  opinions  have  run  with  the 
a£tion,  that  falfe  imprifonment  lay 
againft  the  gaoler    -—        -—  Hid, 


7.  An  a£Bon  will  not  tie  for  fuit  ob  2  I 
verdiAforthe  defendant,  when  thert  | 
is  no  caufe  at  all  neither  within  got  j 
without  the  jnri£iidioa         —  ikl 

8.  The  inferior  court  has  jaiifHi^oo 
of  fuch  a  caufe,  and  the  law  ha: 
put  a  plea  in  Jus  mooth.  «vt. 
'^  to  the  jurifdidion  of  the  court." 

iki. 

9*  An  adion  lies  not  in  calc  by  the 
plaintiff  as  an  inhabitant  of  a  viH, 
for  that  the  defendant  (according 
to  cuftom)  did  not  keep  a  fnry- 
boat,  for  all^  the  inhabitants  ^ 
free,  &c.  It  is  a  common  nnifance, 
and  the  defendant  isindtdable  257. 

to.  ^lueri,  if  it  lies,*  fuppofe  he  il- 
ledges  lofs  of  his  matkei,  havinf 
a  carriage  ready  brought  to  the 
place  —  _  25S 

X I .  The  words  "  He  is  in  Ncwnxefir 
an  highway-man,**  after  vcidid  for 
the  plaintiff,  feem  not  aftionaUe  291 

12.  In  an  adiOn  upon  a  pdicj  of  ai^ 
furance,  where  die  fhip  is  war- 
ranted "  /#  defart  wiih  cwrcwf,**  if 
fhe  go  out  with  convoy  and  feprace 
by  ftrefs  of  weather,  retim  hoaie 
and  is  taken  in  going  out  m  fearcli 
of  the  convoy,  the  iniurers  are  liabk 

32P,  326 

13.  An  a£don  for  difhtrbmg  a  water* 
courfe,  with  a  enrrere  dehmt  0&I7, 
without  faying^^J^/,  is  good  350 

14.  Cafe,^  for  building,  ereOzng, 
and  continuing  a  nniiarfc^withait 
adbuc  exijtit,  m  —         —  366 

15.  Count  by  bill,  and  replicatkui  br 
an  attachment  fned  out.  ^n^n  jf 
appearance  helps        —      i—  366 

16.  Adion  as  adminiflrator.  See  M-^ 
miniftration,  Jjfr.  5. 

17.  Adion  of  trefpafs  by  execotor 
after  fale  upon  a  paitdc  adminiftia- 
tion.     See  TreJ^tfs,  i, 

18.  Adion  by /bar  em»fr/«  as  if  fane 
fole.     See  Error,  ij. 


19.  Trefpafs  for  entering  flup  ssd 


ADMIRALTY.    Vidi PrMbitUn, 
15>  i6,  17,  &c. 

ADVANTAGE. 

Vidi  Appearance  6, 

f  leading  6. 

Exception  2, 

I.  Wafte  againfta.  guardian,  and 
pending  the  plea  he  (hews  the 
plaintiff  was  an  infant;  reiblved 
they  could  not  take  notice  of  it»' 
becaufe  he  had  not  taken  advantage 
ofitbypleaatfirft  —  171 


I     N     D 
taking  away  goods,  lie.    See  Tre/"" 

o.  Action  upon  a  wager.  See  Wager, 

ADDITION. 

:  •  If  one  be  taken  by  an  excommunica- 
to capiendo  without  a  fuificient  addi- 
tion,  the  writ  is  not  void,  nor  fhall 
the  party  be  difcharged  by  plea, 
till  abfolution        —        '—        17 

ADMINISTRATION  and 
ADMINISTRATOR. 

.  Adminiftratton  of  the  hufband's 
goods  may  be  granted  to  the  tjoifef 
or  next  of  kin,  but  the  hulband  is 
to  have  the  adminidration  of  the 
wife's  goods         —  —  351 

.  An  aflion  as  adminiilrator,  ih  which 
it  was  alledged  that  adminiflration 
was  committed  by  J./urrogat*  et 
officiaP  B.  prehendal^  prebend"  de  D. 
in^ithont  cui  adminiftratio  pertinuit,  is 
good  —  _  355 

;.  An  adminiHrator  counts  on  an  /«. 
dehitatus  and  upon  a  quantum  mernit 
to  the  inteftatcy  and  an  infimul  com- 
puta£et  between  plaintiiF  and  de- 
fendant, &c.  and  an  ajfumpfit  to 
him,  ill  -^  .^  3^5 

|..  The  caAp  of  a  parol  adminiflra- 
tion  —  —  ^06 

;.  Where  adminiflration  by  parol  is 
/aid  to  be  void        -—  -—410 


E    X. 


ADYOWSON. 

I.  The  cafe  of  the  advowfon,  13 c.  of 
the  new  parilh  of  St.  Jameses  Weft^ 
minfter  —  .i.  413 

AF-FI  DAVIT. 

1.  Indidment  of  perjury  thereupon 

33S 

2.  What  is  good  evidence  thereon  397 

ALLOWANCE. 

I.  Where  writ  of  allowance  on  par- 
don of  murder  is  neceflary  «-«  aS2 

AMENDMENT. 

I.  Time  of  alledging  a  leafe  in  ejed* 

ment,  before  the  title  by  inrolment 

is  not  amendable;  becaufe  no  other 

leafe  than  what  laid  was  confeffed 

206,  207 

ANCIENT    DEMESNE. 


1.  Defendant  in  ejedlment  pleads  tut- 
cient  deme/ne,  tsTf .     Fide  Trawerjk. 

2.  Ancient  deme/ne  pleaded  without  de- 
fence, is  good  —         -«  386 

APPEAL. 

X.  If  an  appeal  be  brought  agatnft 
one,  the  appeUant  may  plead  in 
abatement  only,  or  in  abatement, 
and  then  plead  over     —     "^    47 

2.  An  appellant  pleaded  in  propria 
perfinat  and  per  attorn*,  and  held 
either  a  difcontinuance,  as  no  plea 
being  by  attorney,  or  a  good  plea 
by  rejecting  the  words  by  attor- 
ney —  —    74 

APPEARANCE. 

1.  The  feveral  ways  by  which  a  de- 
fendant may  appear     — -    —  165 

2.  At  the  common  law  all  appearances 
were  in  proper  perfon,  except  the 
cafe  of  infants,  and  at  the  coir  .  n 
law  no  man  could  nuke  an  ai:.  i :   v 


INDEX, 


bat  on  9  Wt  di  ^^tonuU9  faciem" 
^        —  —  —  >6s 

5.  An  infimt  cannot  appear  by  an  at* 
tbfiicy    ^  —  -^  '^'' 

-  If  an  infant  fuc  it  is  by  frocbein 
am^  or  iuarditpti  if  he  VP«*^»  ^^^^ 
fer  guardianum         -^        —   166 

r.  An  iniant  executor  defendant  can- 
not  appear  by  attorney,  but,  as 
plaint^,  joined  with  otjiers,  he  may; 
but  if  fole  plaintiff  or  defendant 
executor  he  may  not    «—  168,  170 

f .  When  a  man  of  age  appears  by 
guardian,  and  the  other  party  ad- 
mits him  U^  to  ai^ear,  he  is  thereby 
concluded,  bccaufe  he  has  admitted 
Jiim  fo  to  vpear  «-  r-  iji 
• 

/apprentice;.    VideAatonz. 

\i  Juftices  of  peace  may  compel  a 
peribn  to  take  an  apprentice  againft 
nil  own  will  T-y         ^-    77 

1,  In  what  cafe  a  wife  (hall  be  con- 
ftnied  to  have  ferved  as  an  appren- 

.    ^cc  ^         ^         «-  24* 

ARCHES, 

1.  What  the.^k«r  of  tht  archn  does, 
tht  areUfifiop  dofes,  and  what  the 
rifte«f*/&r  does,  the  *i^^  does    251 

1.  The  dean  of  thp  archc*  is  the  very 
biihop,  it  is  one  and  the  famfe  jurif- 
di^ipn  fi-  r-  ?S* 

ASSETS. 

|.  Debt  on  bond  againft  a  fe^nd  fon 

as  heir  to  his  faoier  (who  had  an 

cftate  for  life,  the  reverfion  to  his 

fJdeft  fon  in  tailj  the  reminder  to 

himfclf  in  fee,  the  father  dies,  the 

eldcft  fon  dies,  leaving  iffne,  who 

dies  without  iffuc)  tajc^ng  no  notice 

of  the  eldcft  fon,  bw  "  per. runs  fer 

.  f  di/mi"  •?-.      *       r^  *H 

^.  If  this  reverfion  in  fee  come  into 

poffeflipn  in  the  defendant  as.  heir  to 

hi^  father,  it  is  aiTeu  only  in  him, 

but  not  in  the  nephew  nor  i|i  the 

^rothec  ^9-  ir:  248 


3.  Where  iht  tUdl  fin  b  aABaEr 
feifed,  it  is  afTets  in  him,  b«t  thcc^ 
ute  of  the  nephew  is  nee  dtax^- 
able  —  —  ^i 

ASSIGNEE.  I^c. 


Vide  Jain  1. 
Ce/ytnami  2.  4.  6. 

1.  Lands  are  not  affignaUe  afar  cjeft- 
ment  and  liberate  retnnicd,  hcksz 
entry  —  —  29» 

2.  It  feems  an  executor  is  noc  charge- 
able in  the  dd/tt  tt  detaut  after  &f- 
iignment  ~  -^  34* 

3.  An  adminiflrator  is  chargeable  ii 
an  aifignee  for  rent  lor  the  dse 
he  enjoys  it  -^  —  34^ 

4.  Whether  debt  againft  an  alEgiiee  s 
local  —  —  199 

5.  The  privity  of  contrad  hetwea 
grantor  of  a  reverfion  and  the  kSec 
IS  %ipgned  to  the  grantee,  by  tfcc 
flatute  of  Hen.  8.  bat  the  afignee  d 
the  leiTce  remains  as  he  was  at  cc®- 
mon  law  ---  rr-  *W 

ASSUMPSIT, 

Vid»  Aain. 

Admnifirathm^ 

Qonfideraiis^, 

.  An    indibilatus  afmrnffii  Res  ^ 

ctlllomary  fine  due  on  the  dcatkcf 
the  lord  oy  a  copyhold  tenaat  \\ 
\.  An  indebitatus  affiaeffit  lies  fe 
cuflomary  fees  due  to  oficen,  ^' 
.being  kmgHted         —        —   '* 

;.  An  indebitatus  afimlfit  lies  fcr 
money  bad  and  received  tothest 
•  of  one  named  iii  a  void  poiicrcr 
infurance  for  the  «n^a,  ttoof- 
the  money  was  paid  by  nnoditf  Y^' 
^  tsr  —  »57 

ATTACHMENT. 

li  Upon  an  atuchment  in  the  ibcp^ 
coHrl.^«i/«»,  c^  fifty  BW*i*5 


INDEX. 


verdl^  finds  thirty  pounds  as 
le.  Sec,  obje6led  by  the  judge  of 
Courtj  that  there  was  no  finding 

JbaBet  a-,  to  the  reiidue  of  the 

pounds      attached,     and    fo 

impcrfefl  verdid,  and  a  'uenire 

as  iU  Mov§  ought  to  iiTue   -  356, 

359 
attachment  of  privilege  is  but  as 
tstal,  and  not  as  an  original  377 

ATTAINDER. 
^sde  Abatement  j. 

ATTORNEY. 
^Ult  WwrroMi  of  Attvnt}  I. 
Statute  17. 
Jppeal  I. 
Deedu 
Warrant  of  A Q ion  I. 

Cafe  for  fees»  a  plea  in  bar  that 
bill  was  delivered  under  his  hand 
ording  to  thefbtnte  i  J  at,  i.  r. 
leeds  not  be  averred ;  for  it  is  a 
iiti*ve  plea  —        "-338 

an  aAion  be  brought  by  an  at- 
ley  for  his  work  and  labour,  and 
infimul  computaffetf  it  is  not  a  good 
a  that  DO  note  was  delivered  un- 
hls  hand  —         —.84 

sc  flatute  1  Jae.  x.  r.7.  for  an 
}rney  to  deliver  his  bill,  &c.  does 
:  extend  to  inferior  courts  — -  96 

an  action  be  brought  againft  an 
9rQey,  he  has  no  privilege  to 
inge  the  venue  into  MiddlefexihvX 
tn  attorney  be  plaintiff,  and  lay 

adion  in  MiddUJtXt  the  defen- 
n  cannot  change  the  atenut  on  the 
nmon  ajida^vit      •-^  •     — -  J48 

AVERMENT. 
Fide  Attomtf  U 

confideratioa  executory  though 
t  precifely  alleged  to  be  perform- 
• »  good  after  a  vcrdidt    — »  309 


s.  If  the  thing  averred  be  the  fame  in 
fubftance  with  the  matter  of  the 
agreement  is  well  enough    — ^  309 

3.  Where  averment  of  identity  cannot 
help,  being  made  againft  the  re- 
cord —  —   187* 

AVOWRY.  ^ 

Fide  Pleading  2,  3. 

I.  Where  there  are  twoavowants  and 
one  is  an  infant,  his  appearing  by 
attorney  is  no  error,  for  they  mak« 
ing  conufance  as  bailiffs,  are  in 
law  but  as  one  bailiff  — «  169 

But  fu^re  if  the  joining  with  others 
makes  no  diilindion  ..  17Q 

a.  An  avowant  feems  more  properly  a 
plaintiff  than  he  who  brings  reple- 
vin —  —  ihid. 

AUTER     DROIT. 

I.  A  bailiff  in  avowry  is  as  much  in 
outer  droit  as  an  executor ;  and  feve- 
ral  bailiffs  make  but  one  bailiff  169 

But  qugere  if  the  cafe  of  executor 
does  not  come  nigh  it  -—170 

AWARD. 

1.  On  a  fubmiffion  to  an  award  itm 

quod  it  fhould  be  ready  to  be  deli« 
vered,  &c.  if  it  appear  to  be  in  writ- 
ing, it  is  therefore  ready  to  be  deli'" 
n/ered  of  neceffity,  and  fo  well 
enough  — >  ^-  241 

2.  An  award  to  give  a  general  releafcj 
&c.  is  good,  though  not  iaid  "  of 
**  all  a&ons  to  the  time  of  the 
•«  fubmifiion"  27a 

3.  What  (hall  be  faid  a  good  perform- 
ance thereof         •—  —  iM. 


BAIL. 

,  On  judgment  in  debt  on  a  bottom- 
ree bond  to  pay  money,  and  per^ 
form  covenants,  if  error  be  brought 
N  n  V 


INDEX. 


by  the  defendant,  he  is  not  bound 
to  put  in  bail  by  3  Jac.  i.  r.  8.  14 

BAILIFF. 

I.  In  avowry  by  fcvcral  as  bailifFs, 
they  all  make  but  one  bailifip      1 69 

And  therefore  in  replevin  agatnft 
feveraly  if  the  defendants  appear  by 
atttnmey,  and  one  of  them  is  an  iVr- 
fant»  yet  it  is  no  error       —     166 

a.  Avowry  is  in  nature  of  a  count ; 
and  the  bailifFs>  when  they  make 
conufance,  are  plaintifFs,  and  fhall 
have  judgment  for  them       —  169 

3«  They  may  fuc  out  judicial  writs, 
and  may  carry  down  the  caufe  to 
trjal  —  —  ibid, 

BANKRUPTS. 
Fide  Officer. 

1.  An  inn-keeper  cannot  be  a  bank- 
rupt —  —    97 

He  doth  not  buy  nor  fell,  but  only 
to  a  particular  purpofe        —  269 

2.  A  farmer  is  not  within  the  ilatnte 
though  he  buy  and  fell,  if  it  be 
only  fuch  a  buying  and  felling  as 
is  neceflary  for  the  managing  his 
farm  —  —  270 

3.  Where  ever  a  man  fells  under  a 
particular  reftraint  and  limitation, 
be  is  not  a  trader  within  the  ftatutes 

ibid. 

4.  A  commiffioner  of  the  navy  buying 
and  felling  for  the  bufmefs  of  the 
navy  is  not  within  the  fbitutes  ibid, 

5.  The  gunfntnderi  were  held  not  to 
be  within  it;  becaufe  a  particular 
undertaking  —  —  ibid. 

.  6.  %.  Whether  zjcbeel-mafier  is  with- 
in the  iUtute  -*  ibid. 

J,  Though  it  be  found  that  a  man  had 
a  flock  to  trade  with  in  foientia,  as 
the  (hare  in  a  fhip,  yet  if  not  fo  in 
faft,  it  will  not  make  him  a  bank- 
rupt —  —  268 


8.  Being  a  merchant  and  gi^di^a 
his  trade  before  the  debts  conra 
ed,  will  exempt  him  cue  of  tbel 
tutc  — 

9*  hfutler  to  an  army,  or  zfir-^si 
an  inn  of  court  cannot  as  hz^ 
bankrupt  —  —  3 

10.  Ever  fince  the  ftatute  of  1 5  Ij 
7.  no  inn^keeper  was  ever  cuuCiYB 
ed  to  be   brought  within  th^ 
tiites,   unlcfs  once   in    Crift 

But  if  a  'uiSuaUer  or  inn-ketpcri 
as  a  merchant,  and  fell  Jargs  ^ 
titles  of  liquor  out  of  doors,  br2 
be  bankrupt  — - 

1 1.  Executor  becomes  bankraptr « 
Prohibition  — 

12.  A  leafe  by  an  affignee  caoacc 
made  of  bankrupts  eftate  bd 
inrollment  —  \ 

BAR. 
Fide  Charterpartj. 
Replication  2. 

1.  Judgment  for  the  defendant  is  ^ 
pafs  on  a  fpecial  veidid,  is  a  g^ 
bar  to  tro-ver  for  the  fame  goods, 
the  property  was  determined  -  1 

2.  An  efcape  with  confent  of  fhen 
without  confent  of  plaintiff,  is 
bar  to  the  plaintiff  to  bring  debt 
(he  judgment  ^  a 

BARON  AND  FEME. 

Fide  Adminiftration  I. 
Debt  2. 

Joinder  in  ABi%n  i* 
Aiw  QnL  I. 

1.  Ifbar^M  and  feme  appear  bjr^ 
tomey,  and  the  wife  be  under  "i^ 
yet  it  it  no  error  — 

2.  If  a  woman  give  a  wanant  c(t 
tomev  and  marry,  the  jodziB^ 
may  be  entered  up  againfi  Ix^  J 


INDEX. 


ere  a  wife  (hall  be  cottftrued  to 
e  ierved  as  an  apprentice  with- 
be  words  of  5  £//«.  c.  4.  —  242 

wife  in  London  exerciied  the  art 
rimp  lace  making,  as  z  feme  /oh 
ier,  and  died  indebted  to  the 
Intiff*;  the  defendant,  her  hufband, 
ir  her  death,  promifed  to  pay  ; 
held  there  was  no  good  confide - 
on  for  the  promife        183,  185 

t  make  a  /enu  /ok  trader^  the 
ling  need  not  be  in  a  (hop,  for 
le  trades  are  never  exercifed  in 
ps  —  —     184 

the  hufband  meddle  with  the 
ie  of  his  wife,  fhe  is  not  a /erne 
trader  —  —  184 

It  if  he  relinquifh  it,  or  become  a 
\krupt,  or  be  beyond  fea,  or  be  of 
>ther  trade,  or  never  intermeddle 
it,  fhe  is  within  the  caflom   ihid, 

^stre  if  fuch  zfme  /ole  trader  ac- 
ire  fuch  an  eftate  and  die,  and 
:  hafband  poi&fs  himfelf  of  it,  if 
fhail  not  be  anfwerable  for  her 
bts  —  —  185 

BARRETRY. 

f judgment  on  an  indiflment  of 
rrttry  be  reverfed  on  error,  a 
anger  to  the  record  cannot  have  a 
rit  of  reftitution  without  z/cire /a- 
1/  —  — -  261 

BEGINNING. 

^  plea  beginning  in  bar,  and  con- 
uding  in  abatement,  is  a  plea  in 
)atement ;  and  fo  a  plea  beginning 
i  abatement,  and  concluding  in  bar, 
a  plea  in  bar        —         —      4 

BILL  of  EXCHANGE. 

FideExtent. 

Exchange  i,  2,  &c. 

^f  a  gentleman  travelling  beyond 
^  for  education,  draw  a  bill  of 
xchange,this  is  negotiating  the  bill^ 


and  will  make  him  a  merchant  for 
that  purpofe  — *         —  127 

2.  A  bill  direded  to  one  to  pay  fo 
much  for  'ualue  tecei*ved  fhalf  be  a 
good  difcharge  of  a  debt,  unlefs  the 
bill  be  returned  back  to  the  drawer 
in  a  ccmvenient  time  —  156 

By  3  and  4.  Ann.  r.  9.  a  bill  of  ex- 
change indorfed  in  payment  of  a 
former  debt,  fhall  be  efleemed  a  full 
and  complete  payment  of  fuch  debt, 
if  the  holder  do  not  take  his  du9 
r0ir>y^  to  obtain  payment  of  it     156 

notit 

3.  A  bill  of  exchange  is  made  to  A, 
who  indorfes  it  to  B.  who  indorfes 
it  to  C  and  it  is  protefled  for  non- 
pavment.  '  B*  notwitaflanding  his 
jndorfement  may  bring  an  adtion  on 
this  bill  —  —  16} 

4.  The  flatute  of  limitations  extends 
tQ  bills  of  exchange  —        —  341 

5.  In  what  cafes  a  protell  may  be 
made  on  the  copy  of  a  bill  of  ex- 
change —  —  164 

6.  If,  in  France,  a  bill  be  not  prefented 
in  two  months.  Qj^  if  the  dr.iwer 
be  anfwerable  — -  ..  i6j 

And  in  Holland  if  not  in  fo  many 
pofls  —  —  ibid. 

By  9  and  10  Will  3.  c.  17.  if  any 
inland  bill  be  lofl,  the  drawer  fhall 
give  other  bills  of  the  fame  tenor 
and  date  —  i^  165 

BISHOPS. 

Vide  Arches  1,  2. 

Ojjice  I.  ^uare  impedit  l,  2. 

Vi/itors  3. 

BREACHES. 

Vhli  Covenant  2. 

Declaration  2.     Iffue  i. 

I.  Where  nfcefTary  to  affign  a  breach 
in  the  replication,  though  the  plea 
be  ill  —  —  ai4 

Nn2  BRIDGES. 
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BRIDGES. 

I.  If  *  ferryman  be  bound  to  keep  a 
boat  for  the  purpofe  of  the  ferry,  he 
cannot  exonerate  himfelf  by  build- 
ing a  bridge  over  the  ftream.  SeJ 
quare,  if  t&s  may  not  be  done  by  a 
ytn%  o(  ad  qudd  damnum         —  257 

CAPIAS. 

Capias  after  a  year  y/vScLOVX/cire  faeiat 
whe/e  —  —  40a 

CERTIORARI. 
Vide  Retorn. 

I.  Certiorari  to  Ireland,  after  in  mJlo 
efi  erratum  plcsidcd      —       —214 

J.  That  a  certiorari  may  be  granted  at 
the  prayer  of  the  defendant  in  er- 
ror, ad  snfvnnaudam  curiam  at  any 
time,  and  when  retomed  it  will  ap- 
pear if  the  fame  record  or  not  iiid> 

^.  Judges  certificate  smd  treble  cods 

Hid, 

CHANCERY. 

U^m'ti  Ifcourts  of  equity  exifted  be- 
fore the  reign  of  Richard  the  Se- 
cond —  I*-         —  364 

I.  Whether  the  depofitions  taken 
there  &all  be  a  good  evidence  in 
law  —  —  363»  ^c. 

3.  Where,  as  to  dafhing  or  croffing 
fentcnces  and  proofs,  the  court  of 
chancery  will  reueve,  and  enjoin  the 
plaintiff  not  to  proceed        «—  161 

CHARTERPARTY. 

].  To  covenant  thereon,  for  the  (hip's 
not  returning  in  due  time,  it  is  a 
good  plea  that  the  ihip  was  not 
lufficiently  provided  with  men,  &c. 

334 


CHURCHES.    rOiVm 

CITATION. 

I.  Upon  a  dtJition  ovt  of  the  £ok 
in  what  cafe  the  puty  litigani 
there>  admits  their  jnri^idioD  \i 

CLERKS. 

CLERK  c^the  PEACE. 
X  '  Vide  Memdeamu 

1.  See  the  arguments  in  tlK  caie 
Harcmrt  v.  Fox,  for  clerk  d  i 
peace  for  the  county  of  MidM 

4^*4^ 
The  fame  agun  —  506,  507,  h 

The  (aroe  again  with  the  opinin 
TBa  Cowar  —         —  5) 

Mr.  Attorney  Gcneral^s  ArguK 
thereon  —  —  55 

2.  The  jnftices  of  the  peace  ha? e  scj 
a  power,  if  they  find  the  clerk  of  t| 
peace  do  not  demean  him^f  ^ 
in  his  office,  to  fnfpend  or  diicM 
him    '        —  —  526, 5J 

3.  If  the  cuftos  rotulorum  do  net  tA 
before  the  next  fcflions  nomis^ 
another,  the  ju(Hces  may  pat  is  d 
to  continue  *•  fo  long  as  he  wj 
"  demean  himfelf**  —  iH 

4.  The  clerk  of  the  peace  ads  for  ti 
king  as  his  attorney,  and  at  ^ 
feflions  joins  iflue  for  the  kbg  5] 

5.  How  the  cufios  r§ndorum  cane  to  I 
appointed  —     527}  Sci 

Alfo  how  the  cufios  rotuUramaA 
to  nominate  the  clerk  of  die  pea^ 

)i 

6.  It  is  inleparably  incident  to  ta 
office  of  a  fierrff' to  aukc  the  (P^, 
clerk  —  —51 

COMMISSIONERS. 

I.  The  court  of  commiffionen  d^ 
I      ciet   of  infuiance  extends  o^y  ^ 
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:s  by  the  infufid  againft  the  m- 
Ljuritersi  and  therefore  if,  on  a 
:  commenced  at  law  aninil  hm- 
iMjritirst  they  fummon  the  afTured 
appear  before  this  court,  on  pre- 
ce  that  the  policy  was  obtained 
fraud,  a  prohibition  ihall  go  396 

::OMMITMENT. 

an  overfeer  deliver  an  account  to 
>  jufUcespurToant  to  43  £//«.  c.  s. 
y  cannot  commit  him,  becaufe 
account  is  not  fuffidendy  parti- 
ar  -^  —  395 

COMMON. 

n  a  preicription  for  common /or 
tp,  a  verdih  finding  it  for  iheep 
i  cows,  is  good        —     —  347 

rdeale  of  common  in  one  acre,  is 

extinguiihment    of  the   whole 
mmon  ~  "^  35^ 

CONCLUSION. 

^  plea  (hall  take  its  denomination 
)m  the  conduiion  of  it,  and  there- 
re  though  it  begin  in  bar,  if  it 
nclude  in  nhatemint,  it  is  a  plea 
abatement;  and  fo  *vici  'ver/a    4 

n  ajfutnpfit  for  money  had  and 
ceived,  if  the  defendant  plead  an 
fainder  in  abatement,  and  the 
aintifF  reply  a  pardon,  concluding 
bar  petit  judicium  tt  damna/ua,  it 
a  discontinuance  —      155 

CONDITION. 

k  bond  given  with  condition 
n  to  buy  Sieeps-feet,  &c.  of  any 
Jiers  but  fuch  and  fuch,  &c.  and 
:>t  to  buy  above  fuch  quantity,  &c. 
void  —  •-•a 

f  a  Ijond  be  void  by  aft  of  parlia- 
ient,.tI)QHgh  it  appear  by  the  con- 
itipn  to  be  a  good  bond,  yet,  by  aver* 
ing  the  unlawful  confideration  on 
^hich  it  was  given  in  pleading,  the 


bond  may  be  avoided ;  but  nothing 
contrary  to  the  condition  of  a  bond 
can  be  averred  to  make  it  void  at 
common  law      •    —         *-*      S 

CONSIDERATION. 

1.  Confideration  for  ferving  the  de- 
fendant as  commiffioner  on  a  com* 
miifion  out  of  the  exchequer*  is  good 

34* 

2.  So  ajfumpjit  to  a  (Iranger  in  confi- 
deration of  his  afiiiling  the  fiieriiF 

343 

3.  Otherwife  if  made  to  the  flieriff 
himfelf  or  his  bailiff.  ^  ibidm 

CONTINUANDO. 
Vide  Declaration  2. 

CONVICTION. 

I.  A  convidion  for  having  a  gun  in 
his  houfe  contrary  to  33  Hen,  8. 
qua(hed  for  not  purfuing  the  words 
oftheflatute  —         —-4$ 

CONUSANCE  of  PLEA. 
Vide  Privilege » 

I.  Conufancy  in  avowry  by  an  infant 
bailiff  is  good  and  well  made,  where 
the  other  party  adxniu  them  to  ap- 
pear and  anfwer        —       —  1 7a 

CORPORATION. 

Vide  Liiertat. 

|.  It  is  no  argument  to  fay,  that  be* 
caufe  the  king  cannot  be  the  corpo« 
ration,  he  cannot  feize;  for  the 
meaning  of  feizure  is  to  uke  it 
from  him  tlut  had  it  —  280 

a.  Adjudged  that t  ae  urrender  of  the 
liberty  of  the  corporation,  was  no 
furrender  of  the  corporation;  no 
more  (hall  a  judgment  of  feizing 
the  liberties  of  the  corporation, 
feize  die  corporation  itfelf  •  Hid.  8c 

aSi 

Has  3^  If 
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3,  If  a  corporation  to  a  pardcultr 
parpofct  be  divefted  of  all  its  pow- 
ers and  liberties,  it  is  gone ;  as  in 
the  cafe  of  a  charity  —  iSo 

COPYHOLD. 

VidM  Infant, 

I .  Where  a  copyholder  makes  a  leafe# 
and  die  leifee  covenants  to  repair^ 
and  the  copyholder  furrenders  to 
the  ttfe  of  A,  who  is  admitted,  and 
the  lefTee  afligns  his  term  \  A,  may 
bring  covenant  againil  the  aflignee 
for  not  repairing  —  984,  985 

CO  SIN  AG  B. 
Set  A&ivn. 

1.  Cofinage  when  to  be  fhewn,  ntidi 
heir  —  ^-4 

J.  A  ftranger  need  never  fhew  cojinage : 
there  is  no  cafe  where  it  is  necefl'ary 

249 

COSTS. 
FJJe  Hundred  Court  i*. 

|.  Where  treble  cofts  gn  the  judges 
certificate  —  —  214 

COVENANT. 
Vide  Charterparty, 

CofybeJder. 

Declaration  i« 

I,  A  covenant  with  two  for  perform^ 
ancc  of  a  matter  they  have  a  joint 
intereil  in,  and  the  words  are  omni- 
bus et  cuilihet  eorum  obligat*  in 
twenty  pomids  for  performance,  is 
a  jdnt  covenant,  and  both  mail  join 
in  an  a^on  -«»         .—      8 

a.  Upon  covenant  to  permit  the  plain- 
dft*  to  carry  away  trees,  a  breach  quod 
non  permijst/ed  oifiruxit  et  ehftufe^it^ 
28  good  upon  demurrer        —-252 

%  •  Covenant  againft  the  affignee  of  a 
term,  for  rent  due  after  his  affign- 
ment  over  to  another  without  no- 
tic^  does  not  lie        «*-       «^  340 


Acceptance  of  rent  fliall  noti^ 
as  a  waiver  of  die  fbrfatare,  cr 
a  confirmation  of  die  tenancjiT^V 
the  landlord  has  nodce  that  1  n: 
feiture  was  incurred  —  34.1, 

4.  A  Father  covenants,  upon  kiss 
marriage,  to  levy  a  fine,  but  £c^ 
levied  —  —  \ 

5.  Covenant  on  a  Icafc  cxceptb? 
entry,  with  liberty  to  waih  c ; 
kitdien,  and  a  pailage  fisr  tiurp; 
pofe,  lies  againd  the  affignee  f  j  : 
dering  the  leflee  of  bis  paxuge  ; 

6.  Leifee  to  have  cowswu£us  Bgta 
fuccidendo  arhwesy  &c.  coveoa^l 

for  cutdng  ^         —  5 

7.  Where  againft  an  aifignee  opct 
implied  covenant        —     —  3 

8.  Covenant  for  not  accepdrgt:: 
ihares  in  the  ftock  of  lioca  ccr>3 
tion,  good        —         —  3?^' ' 

9.  In  covenant,  a  bar  that  tk  or^ 
adion  did  arifc  in  IreJaad  ^  1 

10.  ^are.  If  covenant  be  tranri 


COURT  OF  ADMIRAir 
Fide  Prohibition  }  I,  12,  s^^ 

COURT    ECCLESIASTICAL 
Fide  Prohibition,  It  2,  3,  ^• 

C  O  U  R  T  OF  B.  R. 

1.  No  record  that  is  removed  isro  J 
court  is  ever  remanded       —  ' 

2.  The  record  remains  her^  w^j 
fianding  error  in  Camero  5f*u-H 
otherwife  on  error  here  and  Ci.  J 

3.  A  diftrcnce  allowed  bctweff  5 
court  and  the  Exchs^hJ 
in  one  the  record  is  oBs£> 
moved,  and  in  the  odier  itr:, 
only  a  commiiEon,  and  ditM 
tween  the  pardes,  and  » ow 

it  A 

4.  This  court  is  anient  asd  ge^ 
and  prefomcd  to  cxteod lOi^Q 
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nalp  real»  and  mixed  anions  before 

AGNA  CHARTAy  and  ever  fince 

all  perfonal  ones  by  original  or 

11  —  —  192 

>URT  OP  EXCHEQJJER. 

.  defendant  in  error  there,  died  af- 
r  in  nullo  eft  erratttm  pleaded,  and 
ey  proceeded  to  reverial  without 
new  writ  de  recordo  quod  coram  no- 
s,  &c  ;  but  reftitution  was  grant- 
I  after  execution  fued  oat;  for  it  is 
J  abatement  —  —  188 

OURT  IN  IRELAND. 

»tile  of  a  coart  in  Ireland  as  held 
lere  fer  confuetudinem         —     213 

COURT  HUNDRED. 
Vide  Hundred  Court, 

COURTS  INFERIOR. 

Fide  Inferior  Courts. 

COURT  LEET. 
Fide  antea^ 

CUSTOM. 

Fide  Aaion, 
Infant* 
Offices. 
Policy  of  AJfwtance, 

An  a£Uon  will  not  lie  upon  an 
obligation  by  not  keeping  a  ferry- 
mat,  which  by  cnftom  he  ought,  for 
ill    the  inhabitants  toll-free,   8cc 

[t  lies  not,  becaafe  as  an  inhabitant, 
or  he  bonly  fireed  from  toll;  but 
t  is  a  forfeiture  in  the  defendant, 
tnd  he  is  indidable  for  it    •—  257 

[f  he  had  come  over  and  toll  had  been 
extorted,  he  might  have  had  an  ac- 
ion ;  fo  if  damnified  for  want  of 
repairt ;  but  not  by  a  general  ob- 


ftrutSlion,  which  is  a  common  nui- 
fancc  —  —  257 

5.  Yet  the  cuflom  here  being  only 
to  pafs  without  toll,  and  they  claim 
only  a  difcharge,  a  freedom  from 
payment  of  what  others  pay,  is  rea* 
fonable;  and  the  inhabitants  of  a 
vill  may  prefcribe  tQ  a  difcharge 
256,  257 

CUSTOS   BREVIUM. 
Fide  Offices  u 

CUSTOS    ROTULORUM. 
Fide  Clerks  3,  4. 

DAMAGES. 

I.  In  trover,  if  the  jury  find  for  the 
plaintiff  generally,  and  fome  part  of 
his  demand  is  nonfenfe,  and  intire 
damages  be  given,  yet  it  is  good  ; 
for  the  damages  fhall  be  intended 
to  be  given  for  what  is  fenfible« 
But  if  the  jury  find  narticularly 
for  fuch  things  for  the  plaintiff,  and 
fome  of  them  are  nonlenfical,  and 
for  fuch  things  for  the  defendant, 
it  is  otherwifc  —        244 

DATE. 
Fide  Evidence  %• 

DEATH. 
Fide  Abatement  13,  14. 

1.  Upon  the  death  of  parties  after 
judgment  whether  y9/V#y2icM/,  &c. 
be  needful  -«    402,  403,  404 

2.  If  one  of  the  (herifB  of  London  die 
the  other  cannot  ad,  but  muft  wait 
until  a  new  iherifiF  be  appointed 

389 

3.  Cafe  a|;ainft  two  executors,  after 
iflue  jomed  before  the  trial,  one 
dies,  quare^  if  this  will  abate  the 
action. 

DEED. 

I.  If  a  man  be  not  part^  to  a  deed,  he 

ihall  not  take  immedutely  \  but  if  a 

N  n  4  dc.'d 
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deed  be  between  two  perfons,  and 
unother  not  party  to  the  deed  cove- 
nant to  pay  money^  by  his  fealing 
the  deed,  he  is  bound  to  pay         59 

a.  In  a  deed  of  fcofFmcnt  a  warrant  of 
attorney  to  one  that  is  not  party,  is 
good  —  —    59 

DEBT. 

Deht  and  DetiniU 

I,  If  jud^ent  be  recovered  by  one  as 
executrix,  and  the  party  be  in  cuf- 
tody  and  efcape,  and  the  executrix 
brings  debt  for  the  elcape,  it  ought 
to  be  in  the  detiitet  only        —     57 

S.  Detinet  againft  a  fecond  fon  upon 
his  father's  bond,  without  taking 
notice  of  the  firft  fon,  and  his  fon 

5.  Debt  upon  recognizance  by  bann 
znd/emf  —  —  366 

^  Debt  on  judgment,  'vide  Bar. 

DECEIT. 
Vide  ASion  i. 

DECLARATION. 

Vide  J£iien. 

%.  In  debt  on  a  covenant  to  pay  one 
hundred  pounds  per  annum  for  feven 
years  quarterly,  if  the  plaintiff  allege 
that  fuch  a  day  one  hundred  pounds 
for  four  quarterly  payments  were 
arrear,  fer  quod  a&io  actrevit,  it  is 
ill ;  for  not  ihewing  wheii  the  four 
quarterly  payments  were  due        9 

3.  Cafe  by  the  baililF  of  a  liberty 
(having  the  execution,  and  return 
•of  writs)  againft  the  iheriff,  for  en- 
tering his  liberty,  and  executing 
•  feri  facias  without  ihewing  by 
what  title  he  claimed  the  liberty, 
is  good  —  T-     19 

J.  Trefpafs  alledged  in  two  kings 
reign  by  a  continuando  concluding 
eontra  pacem  diBi  dofkini  regis  nunc, 

4U        -        _      t^   28 


4.  Declaration  on  the  flatnte  of  nu^ 
AND  CRT,  that  the  robbery  wta i 
S,  near  fuendam  locunt  ki 
*'  within  the  hundred,** 
faying  in  the  highway,  is  good ; 
«*  within  the  hundred"  (hall  refei : 
both,, and  the  robbery  m 06  bei 
tended  according  to  the 
which  is  in  the  highway,  and  in  r*^ 
day  time            —               -^    <k 

5.  Cafe  for  malicioufly  throwing  dcwj 
a  dam,  by  which  he  diverted  \ 
great  part  of  water  that  cmrA 
confit€*vitt  et  dshuit  to  his  mill,  wit!^ 
out  alledging  a  prefcriptiem  to  tb^ 
water,  or  that  the  mill  was  d 
ancient  mill,  is  good  —    i{ 

6.  In  covenant,  if  the  plaintiff*  ie| 
forth  an  indenture,  and  a  recital  c 
feveral  indentures,  and  then  fet  foru 
cumque  per  unam  aP  indenturam  ;s.'!^ 
other  parties,  and  teiatnm  cxi^i 
per  indenturam  pr^eT  it  is  ill       7^ 

7.  A  declaration  on  a  bill  of  exchange 
protefted,  that  protefiavit  five  p-t-^ 
teftari  caufaniu  is  good        —    \zl 

8.  Where  the  memorandnm  Is  gecrra*. 
the  declaration  (hall  be  efleemfd  d 
the  firft  day  of  the  term ;  but  if  ihd 
a^ion  accrued  that  term,  it  is  naug^: 
without  a  fpecial  memfirandum    14*1 

And  it  may  be  pleaded  in  ahatesntr 

or  afligned  for  error,  or  r^ficd  br 

examination,  or  by  filing  a  new  bill 

147  «m 

9.  Declaration  againft  a  fecond  fon  as 
heir  to  his  father,  without  tskicg 
notice  of  the  elder  brother  ^  144 

10.  Covenant  to  permit  the  plajstif 
to  carry  trees  ;  breach  ftudaemftr- 
mfit  fed  obftruxie  et  obfimpa^it ;  held 
well  upon  demurrer,  andjodgocot 
for  the  plaintiff        —       —  252 

11.  Declaration  upon  the  (latate  ibr 
felling  wine  without  a  licence,  f  W 
€um  he  fold  wine,  is  well  enoofii 

357 

If.  Want  of  fufficient  ccrtaintj  ill 
33B.     See  EjeBment\ 

13.    ^9d   cum    ia  ejeftment  weS 

eQ06|^* 
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cnovgb^    if   the  ^tOnunt  is  pofi- 
dvc  —  — .  342 

DEFEAZANCE. 

RtUaftf  3. 
Letters  ofLicen/e,  i. 

DEFENCE, 

Fitie  Jtbatementm 

DEMURRER. 
Vide  Tranjerje. 

I .  A  demarrer  becauTe  ineerta  et  ca- 
nt forma,  is  a  general  demur- 
rer —  1.  a4» 

a-  Sur  iT^ffSTj^/ ;  the  defendant  pleads 
in  abatement;  plaintiiF  demurs  as  in 
bar;  defendant  joins  as  in  bar;  and 
held  to  be  a  difcontinuance       235 

3 .  Demurrer  after  iflue  jomed       2 1 3 

depositions/ 

Fide  E'vidence  4. 

DETINUE. 

I.  After  imparlance  in  dower,  the 
defendant  pleaded  detinue  of  char- 
ters, and  judgment  given  for  the 
plaintiff  on  demurrer.  27 1 

DISCHARGE. 

).  Inhabitants  of  a  t/ill  may  prefcribe 
toadifcharge;  as  topafs  a  ferry  toll 
free.  —  — .    •        257 

DISCONTINUANCE. 
Fide  AhateTtunt  5. 
Pleadings  i. 

g.  The  plaintiC  sifter  a  writ  of  inqui- 
ry executed  and  returned,  though 
not  filed,  cannot  difcontinue  his  fuit 
without  the  defendant's  leave      63 

S-  Difcontinuance  of  procefs  is  helped 
dt  conmon  law  by  appearance,  and 


a  difcontinuance  of  court,  15  helped 
after  vcrdia  by  the  fiatute  of  y/»- 
fails  — -  —  320 

DISTRIBUTION. 

1.  A  fiflerofthei&^^i^^is  in  equal 
degree  with  a  filter  of  the  tvMt 

.  hlood,  and  fhall  have  an  equal  diftri- 
bution  «—  <»«  X 

2.  If  one  intitled  to  diftributioii  die 
before  diftribution  made,  his  fhare 
fhall  go  to  his  executor  or  admini* 
ftrator  as  a  right  veiled    «—    2,  26 

DISTRINGAS. 

VideWritfz. 

DUPLICITLY. 

Fide  Abatement. 

EJECTMENT. 
Fide  Inferior  Courts. 

1.  An  ejedlment  of  the  town  ^ad 
lands  of  K,  containing  xoo  acie% 
fff^rr^,  if  uncertain         —  40 

2.  Ancient  demefne  pleaded  in  bar,wMk 
Tra^verfe 

3.  Ejedhnent^  ^ir/jsr^«;  clau/u  fafturm 
et  prati  'vocat,  (jfr.  ill  for  want  of 
Sufficient  certainty  —        ^jg 

4.  Held  that  two  tenants  in  coramoft 
lefTors,  muft  make  feveral  leafes  ia 
ejcdraent  —        ...        34^ 

5.  An  cjcament  lies  de  mintris  ear-^ 
^0»w»  in  fuchaparifh        — •     364* 

ERROR. 
Fide  Abatement  6,  7. 
Bail  I. 
Exception  2. 
yudgment, 

1.  Error  by  principal  and  bail,  noi: 
good  —  _  g 

2.  The  executor  as  w^  as  the  heir  of 

a  per- 
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9i  perfon  attainted  of  treafon  may 
bring  error  to  rcverfe  the  atuin- 
dcr  —  —  13 

3.  Writ  of  error  of  a  jadgment  before 
A*  and  the  record  isfiaciia  coram  B. 
till  after  ifliie,  and  then  an  entry  of 
£.*$  death,  and  that  J,  fucceedcd* 
heldiU  _  —  26 

4.  In  a  writ  of  error  and  errors  affign- 
ed,  if  the  defendant  plead  a  releafe 
of  errors,  thejudgme.it  (hall  not  be 
to  bar  the  plaintiff  of  his  writ  of  er- 
ror, bnt  ml  capiat  p^r  brrv*         50 

5.  If  the  want  of  a  letter  of  attorney, 
kc.  being  a  matter  on  another  roll, 
be  affigncd  for  error,the  party  oaght 
to  take  a  certiorari  and  have  a  cer- 
tificate of  the  warrant  —    76 

6.  In  error,  judgment  on  indictment 
of  barrctry  rcvcHcd        —         261 

7.  Error  on  judgment  in  indehitntus 
for  fo  mach  money  then  due  and 
unpaid ;  and  reverfed  becaufe  not 
iiud  apon  what  account      —    347 

S.  Error  in  the  King's  Bench  to  re- 
vcrfc  a  fine  lies  upon  the  tran/cript, 
CL  —  —  349 

9.  Error  to  reverfe  an  outlawry  on  an 
indidment  for  treafon ;  and  judg- 
ment reverfed  for  want  of  a  true  ad- 
dition according  to  the  datute  392, 

393 

10.  Writ  of  error  quaihcd,  being  f«- 
ram  baUiaris  et  ci'vibus^  and  the  re* 
cord  coram  balli*vis  it  /ene/cballo  et 
communi  clerico  civifdt^       —      394 

1 1 .  No  exception  in  error  to  Brifioi 
Courts  of  being  held  by  cufiom  and 
charter  —  —        395 

t2.  Bat  held  error  there  upon  an  inde- 
bitatus  affumpfit  for  wares  fold,  for 
not  faying  ibidem  *vendit*    —    ibid* 

13.  Where  a  writ  of  error  may  be 
brought  in  adjudicatione  executionit 

'  ^?+ 

14.  Error  upon    a  recognizance  in 

C.B.  Vide  Scire  Facias  ^. 

15.  If  a  feme  covert  bring  an  aAion 
againft  a  man  as  ^Lfeme/oUt  and  the 
defendant  plead  in  bar,  he  -ihall  ne- 
Ter  afiign  uvis  for  error      —    171 


i6.  If  ihe  make  an  attorney,  this  fliall 
not  be  afligned  for  error    —    Md, 

17.  Scire  facias  upon  a  judgment  pa' 
billam  in  curia  noftra^  error  pend- 
ing pleaded,  of  a  jadgment  in  qua- 
damloquela  coram  Jac.  2.  m^er  rege^ 
isfr.  held  variance  —  186 

Vide  Abatement  4. 

18.  Writ  of  error  is  zfuper/edeeut  bot 
it  mufl  be  in  the  fame  cau&         1 87 

19.  It  fecms  error  lies  not  in  tre 
ExcH  K QU  E  R  on  a  fait  by  original ; 
an  appeal  of  felony,  &c.  in  the 
King's  Bench,  therefore  cannot  be  a 

fuperfedeas  —  ibid, 

20.  Error  on  a  judgment  in  Ireland  cuk- 
not  now  be  brought  in  England  213 

21.  Certiorari  to  Ireland  aher  in  nmllo 
eft  erratum  pleaded        •—  214 

ESCAPE. 
Vide  Bar,  Execution* 

1.  A  voluntary  efcape  with  confent  of 
the  plaintiff  is  no  bar,  againft  the 
party  plaintiflF,  in  debt  on  judg- 
ment, &c.  —     ^         174 

2.  B ut  qu^re,  if  the  plaintiff  (hoold  not 
fue  the  iherifiF,  and  not  the  party ; 
and  fee  the  argument  and  realbn 
therein  for  that  purpofe    174,  175, 

—  —  176,  &c 

If  a  fherifF  permit  a  nfoUmtary  efc^ 
an  a^ion  of  debt  lies  againft  him ; 
or  the  plaintiff  may  have  Afcirtfa* 
cias  againfl  the  prUbner  174 

3  •  Where  he  efcapes  of  his  own  wrong 
the  gaoler  may  reuke  him,  till  the 
plaintiff  has  made  his  dedion, 
whether  he  will  fue  him  or  the 
party.   ^        _        —  177 

4.  Adjudged  that  if  an  efcape  be 
againft  the  will  of  the  iheriff,  either 
plaintiff  or  ftieriff  may  retake  him 

—  ^        ^         ibid. 

5.  But  on  efcape  with  conlent  of  the 
gaoler,  the  party  has  only  remedy 
to  take,  not  the  flieriff      —     ibid. 

6.  If  it  be  with  confent  of  the  plain* 

fiff 
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tifFthen  neither  plaintiiF  nor  fherifF 
can  retake  him,  though  debt  be 
unfatisfied  —  ibiJ, 

By  8  and  9  Will. 3.  c.  27.  if  a  prifon- 
er  in  execution  in  the  Marfhalfca  or 
Fleet  efcape  hya^y  means,  the  plain- 
tiff may  retake  him  1 74  mtis 

E  S  §  O  I  N. 

1.  Forme  DON  in  remainder^  the  te- 
nant appears  by  attorney ,and  pleads; 
after  iflue  joined  the  'venire  is  re- 
turnable; at  the  return  thereof  the 
tenant  does  not  appear,  but  cafls  an 
ejjoin^  which  is  adjourned  to  another 
term  ;  and  adjudged  ill.  ^U4ere  if 
final  judgment,  on  his  not  excuiing 
the  firll  default,  can  be  given  againS 
him,  or  a  petit  cape  awarded  24,  ^-j 

ESTATE. 

1.  If  a  man  feifed  in  fee  acknowledge 
feveral  recognizances  in  nature  of  a 
ST  A  T  u  T  £  -ST  A  p  L  B,  and  liberates 
are  executed,  qiutre  if  the  eftate  of 
the  conufees  are  reveriions  or  fu- 
ture interefts  —  46 

3.  One  feiied  of  lands  as  heir  to  his 
mother,  levies  a  fine  with  'warranty 
fur  grant  et  render  to  his  own  right 
heirs,  the  render  is  as  a  new  pur- 
chafe,  and  makes  the  eilate  defcen- 
dable  to  the  heirs  of  the  part  of  the 
father  —  —  f^i 

ESTOPPLE. 

1.  Ifanadion  be  brought  by  one,  and, 
on  the  iiTue  joined,  there  is  a  verdi^ 
aeainft  him,  and  he  joins  another 
with  him  in  another  a6Hon,  qutere  if 
this  ihall  avoid  the  eftopple  28 

%.  A  general  recital  is  no  eftopple,  but 
a  recital  of  a  particular  fad  is      59 

EVIDENCE. 

!•  In  debt  if  the  defendant  ^\^2iAplene 
adminiftravit,  it  admits  the  debt, 
and  the  plaintiff  need  not  prove  it ; 
but  otherwife  in  an  adtion  upon  the 
eafe  ^^  ^^  %l 

^^  Debt  on  a  bond,  on  pUm  admim" 


ftranjit,  the  defendant  mnft  not 
only  prove  payment,  but  that  the 
bond  he  paid  was  fealed  and  deli- 
vered ;  hut  in  debt  on  a  iimple  con- 
trad  2SsAplene  adminifira'vit  pleaded, 
the  defendant  \\i^  only  prove  tlie 
payment  of  money ;  for  that  is  an 
adminidration  — -  81 

3.  If  one  is  to  load  onboard  cumber- 
(bme  goods,  lie  is  not  bound  to  cany 
them  to  the  {hipHde,  but  if  he  bring 
them  to  fome  convenient  place,  and 
offer  the  mailer  to  fend  them  on 
board,  it. is  a  good  tender;  but 
otherwife  of  portable  goods         1 50 

4.  What  may  be  given  in  evidence 
upon«0^  cuV  to  a  prefentment  or 
indidment  for  not  repairing  a  wa/ 
—  —  —         ^70,  itz. 

Vide  IndiSiment  and  Prefentmemt* 

5.  Where  in  evidence,  upon  nan  of- 
Jumpfit  infra /ex  annos,  the  original 
need  not  be  ihewn  —     272 

6.  In  pkne  audndniftrvOit  where  the 
date  is  mentioned  upon  record,  it 
need  not  be  (hewn  in  evidence  ih'td. 

7.  Depoiitions  in  Chancery  taken  dk 
bene  ej/e,  where  the  witnefles  die  be- 
fore anfwer,  feem  to  be  good  evi- 
dence at  law,  if  taken  after  the  d^ 
fendant  was  in  contempt    363,  &c. 

8.  What  is  good  evidence,  in  an  in- 
formation tor  perjury  in  an  afida" 
vit  —  —  ^gf 

9.  What  may  be  a  good  evidence  of 
account   upon  an  injimul  camputaf" 

/et  —   —  215,2x6 

EXCEPTION. 
Fide  Cvoenant  4. 

1.  A  grant  of  a  meffuage  excepting 
the  houfe  called  "  The  New  H^u/k^ 
for  the  ufe  only  of  himfelf  and  fa- 
mily, to  live  in  when  they  pleafe, 
but  not  to  let,  held  a  good  txzt"^- 
tion  of  the  new  hen/e      — -         316 

2.  In  all  cafes  where  a  man  has 
time  to  take  his  exception  to 
a  particular  matter,  and  lapfef 
his  time,  and  goes  to  the  trial  of 

the 
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iIm  cufe,  he  iball  never  have  ad- 
vantage ofrhzt  by  error    —      170 

EXCHANGE. 

FidiBW. 

I.  Cafe  on  a  bin  of  exchange,  and  fets 
§an\i  the  coftom  of  merchants,  and 
does  not  bring  his  cafe  within  it ; 
if,  by  the  law  of  merchants,  he  has 
a  right  to  his  aAion,  the  fetting 
fcrth  the  caftom  (hall  ba^  rejeded 
as  furplufage  —     '        317 

g»  Drawer  of  a  bill  of  exchange  liable, 
diough  the  bill  be  nog  pre(ented  in 
time  —  —  319 

BX  COMMUN  IC  ATO 
CAPIENDO. 

Fidi  Addition  1. 

SXECUTOIL 
Fid§  AffemNma  5. 

Dibit  and  Detiwit, 
Infant,  It  itHc* 
Scin  Facias. 

t.  If  an  executor  bring  a  Jcin  facias 
on  a  judgment  ncovend  by  the  tef- 
tator,  the  letters  teftamenUry  muft 
be  (hewn  at  the  end  of  the  writ    60 

%.  A  releafe  by  an  executor  "  of  all 
«  anions,  fuits,  and  demands  what- 
*'  foever,*'  extends  only  to  demands 
in  his  own  right,  and  not  to  fuch  as 
he  has  as  executor  153, 155 

5.  There  may  be  an  ixecvtok  di 
fin  tort  of  a  term  —  242 

4.  The  feffion  cannot  order  an  execu- 
tor to  provide  for  the  apprentice 
ofhisteftator  *—  405 

5.  Executor  bankrupt,  <i;iV^  Prohibi- 
tion. 

6.  Judgments  pleaded  by  himj  vidi 
Rephcation  i. 

EXECUTION. 
I.  Execution  againft  one>  the  other 


dybg  after  judgment,  ^  ifzfiin 
facias  be  needful  —        404 

a.  Where  goods,  though  wroogfiilly 
in  execution,  are  not  liable  to 
another  execution        —  174 

3.  On  execution  againft  one  part- 
ner's goods,  only  Us  (hare  or  part 

isliaUe  —  •«-        i^L 

• 

4.  In  debt  on  a  judgment  where  the  de- 
fendant pleaded  that  he  was  taken  in 
execution,  and  voluntarily  permit- 
ted to  efcape,  and  the  plaintiff  con- 
fented  to  it,  agreed  to  be  a  plain 
fettled  point  that  the  flieriff  cannot 
take  him  again  —  ikd. 

5.  But  that  plea  againft  the  party 
plaintiff  is  no  bar;  and  an  adioD 
of  debt  lies,  though  perhaps  not  a 

fcirt  facias  — >  ibid. 

EXTENT. 

I.  A  Ull.  of  exchange  pavable  to  A^ 
to  the  nfe  of  ^.  aflignel  oy  indorfe- 
ment  to  C.  cannot  be  ixtindid  for  a 
debt  due  to  the  kmg  by  A*  5 

In  what  cafes  the  writ  of  fari facias 
(hall  have  the  advantage  of  an  cr- 
tint  —  ^  14 


EXTINGUISHMENT. 

Bxtinguifhment  of  common.  Fidi 
Relio/i  ^ 

EYRE. 

I.  A  Chief  JtjsTicx  f««)nv  cannot 
grant  a  warrant  to  take  one  for  kill^ 
mg  deer  and  cutting  down  youog 
trees  ;  but  if  the  party  be  feen  in 
the  fa£l,  he  may  be  apprehended  57 

FARMER. 
Fidi  Bankn^  2. 

FEES. 
Fid€  Attwntj  md  ^toMi. 

FELONY. 


I    N    D    E    X. 


FELONY. 
Vide  Wmrdi  i,  2. 

.  If  a  peHbn  take  a  lodging  room  in 
a  houle  furniihed,  and  have  the  key 
of  the  room  delivered  to  him,  and 
afterwards  run  away  with  the 
goods,  this  is  not  felony  by  the 
common  law  —  55 

Bat  now  by  3  and  4  Will,  and  Mary 
c.  9.  if  any  perfon  ihall  take  away> 
with  intent  lo  fteaU  any  furniture 
which  by  contraft  or  agreement  he 
k  to  ufe,  or  ihall  be  let  to  him  with 
inch  lodgbgt  it  is  declared  to  be 
ielony  —  55  w///. 

FELTMAKER. 

Vide  Statuti  7. 

FENCE. 
Fide  Notice. 
Writs. 


FERRY, 

1.  If  a  ferry  were  granted  at  this  day, 
he  that  accepts  fuch  grant  is  bound 
to  keep  a  hoax  for  public  good  257 

2.  He  may  not  difcharge  himfel^  of 
the  ferry  by  his  voluntary  building 
a  bridge  —  ihid. 

3.  But  if  he  ihould  petition  the  king 
for  a  patent  to  deftroy  his  ferry, 
and  that  in  consideration  thereof  he 
willere£t  a  bridge  at  his  own  charge, 
and  repair  it,  and  this  is  found  upon 
an  ad  quod  damnum  to  be  for  the 
public  good,  it  may  be  well      ikid. 

4.  A  perfon  is  as  much  indiftable  for 
not  keeping  his  ferry,  as  he  is  for 
not  repairing  a  highway,  to  which 
he  is  obliged  ratione  tenure        256 

j^»  It  is  made  a  fii^tre  whether  an 
a£iion  on  the  cafe  will  lie,  fappofe 
A.  lays  damage  by  lofs  of  a  market, 
having  a  carnage  ready  brought  to 
ihcplace  -^        —        258 


FINE. 

1.  The  interefl  of  a  tenant  by  ftatitte 
merchant,  fbtnte  ftaple,  or  elegit^ 
after  the  libtrate  executed,  or  the 
inquifition  on  the  elegit  found,  be- 
fore adtual  entry,  may  be  barred 
by  a  fine  and  non-claim  40 

2.  If  one  feifed  in  fee  acknowledge 
two  llatutes,  and  a  liberate  be  exe- 
cuted as  to  both,  a  fine  levied  with 
proclamation,  with  five  years 
non-claim,  will  bar  the  intereHof 
both  the  conufees  — •  41 

3*  Lands  are  devifed  to  executors  for 
ninety-nine  years  for  payment  of 
debts  and  leeacies,  and  dien  to  JL 
A.  enters  wim  the  confent  of  the  ex- 
ecutors, makes  leafes,  and  a  fine  is 
levied  and  five  years  non-claim* 
fuare  if  the  term  for  ninety-nine 
years  is  barred         —  74 

4*  When  a  jury  upon  a  verdid  find  a 
covenant,  on  marriage  of  a  fon,  to 
levy  a  fine  of  certain  eflates^  but 
none  levied,  hxxianuiUto  ratify  and 
confirm  them  ;  they  pais  by  the  will, 
though  no  fine  or  other  aflurance 
—  —  35<> 

GAOLER. 

Where  a  man  may  be  both  gaokr  and 
judge  —  —  16^ 

GRANTS. 

ridiChrks. 
Officii. 

HABEAS    CORPUS. 

I.  Held,  upon  a  habeas  corpus,  that 
jttftices  of  peace  have  no  authority 
to  commit  to  prifon  an  overfeer 
of  the  poor  for  not  giving  them 
a  particular  account  of  monies 
received  and  paid  —    395 

HEIRS. 

I.  When  an  heir  Is  to  make  his  title, 

and 
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and  need  only  dtim  as  from  hb  fa- 
ther,  confcquently  a  llrangcr  (in 
fetdng  forth  his  title)  ftiall  do  no 
other  ~  —  *49 

a.  Where  a  brother  of  the  half  blood 
may  not  claim  as  heir  to  his  bro- 
dier,  and  yet  he  be  heir  to  his 
fiuhcr  —  '*'^- 

3.  Where  a  fecond  fon  is  charged  as 
heir  upon  hb  anceftor's  bond  ( with- 
out uking  notice  of  the  eldclt  fon, 
and  hb  ion  deccafed)  if  he  have 
land  as  heir  to  his  father,  then  he 
b  well  charged  ;  but  it  he  have  it 
as  heir  to  his  nephew,  it  is  other- 
wife  —        —        248*24.9 

4.  When  a  collateral  heir  muft  (hew 
hb  cofinage,  that  is,  to  (hew  him- 
UMhrju  heir  as  fon  of  C.  Ton  of  B, 
&€•  he  need  not  fay  "  fon  and 
heir"  of  him,  but  only  (hew  his 
cofinage  —  249 

5.  A  fon  need  never  (hew  his  cofin- 
age, for  he  is  heir        —  '*'^» 

6.  Where  the  younger  fon  may  en- 
title himfclf  as  heir  to  his  father, 
and  the  younger  brother  (hall  not 
make  mention  of  the  brother,  but 
claim  as  heir  to  the  father        i^iV. 

H  E  R  I  O  T. 

1.  A  HERiOT,  whether  hy /eruice  or 
cufiom,  b  feizable  by  the  lord  of  the 
Slanor;  but  /uit  beriot  refcrved  by 
deed  is  not  —  81 

HIGHWAY. 
Fide  IndiHment  I,  2,  3, 
frefintment  I,  2,  ^c. 

HUNDRED  COURT. 
Vide  Pleading. 

1.  A  HUNDRED  COURT  at  common 
law  cannot  have  a  levari  facias^  but 
by  cuftom  it  may         —  4^ 

2.  Upon  a  non/uit  in  the  hundred 
court  before  appearance,  there  are 
no  cofls  allowed;  and  if  given,  a 
writ  of  falfe  judgment  lies 


H  U  y   AND  CRT* 
Fide  Declaration  5. 
Robbery ^  I,  ^c. 

1.  If  two  fervants,  each  having  ; 
ney  in  their  po(re(Don  of  their  maf- 
ters,  be  robbed,  and  only  one  take 
the  oath  according  to  the  fta^ute, 
that  b  not  fufficient  to  entitle  the 
mafier  to  an  adion  for  the  money 
in  the  pofl'e(rion  of  the  other  fcr- 
vant        •    —  —  94- 

IDENTITY. 
Vide  Aiferment  3. 

IMPARLANCE. 

1.  In  dower  the  heir  cannot  plead  de- 
tainer  of  charters,  after  imparlance 

271 

INDICTMENT. 
Vide  Error  1. 

Judgmeni  I. 
Retom  5* 

1.  A  pari(h  indited,  who  of  common 
right  is  to  repair  a  hiehway,  cannot 
plead  not  guiltj,  and  give  in  evi- 
dence that  another  ought  to  repair 

270 

2.  If  a  particular  perfon  be  indited 
for  not  repairing,  where  he  is  bound 
thereto  ratione  tenure,  u^nnotguiltf 
he  may  give  any  thing  in  evidence 

ibid* 

3.  Upon  an  indi£iment  of  a  pariih  for 
an  highway,  if  found  not  an  high- 
way, the  verdift  b  not  guilty      ibid. 

4.  If    a    particular     inquifit.&n   upon 
'  an  indiftment  for  forcible    entry, 

mention  the  jurors  to  be  charged 
ad,  l5^c.  it  need  not  fay  /r#  cor^ore 
com*  —  ^7* 

Vide  Market. 

5.  Indiamentofpeijury  upon  an  affi- 
davit —  —  355 

Wbit 
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What  is  good  evidence  on  an  in- 
diamcnt  for  perjury  —  397 
If  an  indi^ment  of  perjury  on  an 
affidavit  before  a  commiflioner  for 
taking  affidavits,  do  not  fay  that 
the  perjury  was  'voluntarily  com- 
mitted it  is  ill  on  error      —      1 90 

6.  An  indiftment  for  ftiootiug  with 
haillhot,  contrary  to  2  and  3 
Ediv.  6.  c.  14..  found  before  juftice 
at  feffions,  is  bad;  for  juftices  of  peace 
have  only  jurifdiftion  by  their  com- 
miffion  overoffences  contra  pacem,  and 
therefore  cannot  try  a  new  oft'cnce 
that  is  not  againft  the  peace  unlefs 
fpecially  impowered  fo  to  do  by  the 
ftatutes  which  create  it.  339 

7.  In  an  indiftment  on  a  penal  ftatute 
o/i  et  armis  are  needlefs  ihid, 

8.  Conviftion  upon  ftatute  33  Hen.  8. 
r.  for  going  with  a  handgun,  if 
not  taken  upon  the  'vie-w,  quart  if 
the  juftices  had  authority  in  a  fum- 
mary  way  —  367 

9.  It  feems  that  an  indidlment  will 
not  lie  for  keeping  an  alehoufe 
without  licence  -p-  398 

10.  Indidlment  for  foreftalling  Bil- 
LiNGSGATi,  vide  Market  lo 

11.  Indiftment  fbr  forcible  en- 
try, *vide  Repugnancy  —     I 

INFANT. 
Fide  Abatement  7. 

Appearance  2,  3,  4,  &c. 
Avo'wry  1. 

1.  A  cuftom  that  if  a  furrender  be 
made,  and  the  Surrenderee  do  not 
^me  in  to  be  admitted  after  three 
proclamations  at  three  courts,  the 
bailiiFmay  feize.  fuch  lands  as  for- 
feited, fhall  not  bind  an  infant  32, 
84, 85,  86,  87,  88 

a.  If  an  infant  fole  executor,  appear 
by  attorney^  it  is  ilL  if  judgment  be 
againft  hun        — -  169,170 

3.  If  hkhxLt  executor  releafe  without 
deceiving  the  debt,  it  is  void    ibid. 

4,  Though  an  infant  be  compellable  to 


attorn  in  a  quid  juris  ciamat,  yet  he 
msry  difavow  his  attornment  when 
of  age  —         —  ibid, 

5.  In  cafe  of  an  executorihip  he  muft    . 
join ;  but  it  feems  not  to  be  aflign- 
able    for    error;  for    the  plaintiff 
might  have  taken  exception  by  plea 
to  the  avowry  —  ibid. 

6.  There  feems  to  be  no  difference  be- 
tween an  infant  in  his  own  right 
and  as  an  executor  —         »7I 

7.  Infancy  is  a  pcrfbnal  privilege,  and 
none  ihall  take  advantage  of  it  but 
himfelf  —  —  ibid. 

Vide  Advantage  \, 

INFERIOR  COURTS. 

Vide  Attorney »  3. 
Courts  J. 
Difcontintuma  i. 
Judgment  2. 
Prohibition^ 
Statute  13. 

I .  £  rrors  in  pleadings  in  inferior  courts 
are  helped  by  21  Jac,  i.  c.  13.  for 
the  (latutes  oi  Jeofails  do  extend  to 
them  —         —  320 

I.  Windfor  coxxxU  judgment  there  re- 

verfed,   and   new  judgment  given 

4oe,  C5f r. 

3.  Ejectment  on  three  demifes  in  aa 
inferior  court,  the  demife  alledged 
infra  libertat*  etjurifdiSiion^^  without 
pradid*t  and  to  recover  terminum 
prad*,  quare  if  good         —  7 

INFORMATION. 
Fide  Statute  15. 

1.  In  information  for  a  riot  may  be 
in  THE  Attorney  General's 
name,  without  prefentment  or  in- 
didment  —  49,  loS 

2.  If  one  appear  at  term  on  a  recog- 
nizance tal^en  the  vacation  before 

and 
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told  tn  tnfbrmntion'fbr  a  not  be  filed 
mgainft  him,  he  need  not  plead  im- 
wdiatelyytmtmay  imparl  xorkt  next 
term  —        — ,  56 

J.  Information  for  extorting  divers 
foms  of  money  for  pafTage  in  a  fer- 
ry, ffcundum  ratam  /ex  denar*  fro 
ftuUhet  hemine,  Uc,  is  uncertain  389 

4*  Information  of  perjury  in  an  ttfida- 
^ii,  vide  Evidence  5. 

INFORMER, 

Fide  Statute  20. 

B;  Who  may  be  faid  to  be  fnch  an 
informer  as  mull  bring  his  afUou 
within  the  year  by  force «  of  51 
EUx.  —  —  354 

Zm  If  the  king  is  to  have  no  part  of  the 
penalty,  qtutre  if  he  be  within  the 
iUtute  —  —        itid. 

INNKEEPER. 

t«  An  innkebfer  as  fuch  cannot 
be  a  bankrupt  *-        96^  369 

But  this  muft  be  underllood  while 
he  confines  himfclf  to  the  ftrid  bu- 
finefs  of  an  innkeeper ;  for  if  he  fell 
liquors  out  of  the  inn*  to  any  perfons 
who  apply  for  them,  he  thereby  be- 
comes a  trader^  and  may  be  a 
bankrupt,  however  inconuderable 
the  extent  of  fuch  trading  may  be 
279  notis 

%.  Innkeepers  are  compellable  by  the 
conftables  to  lodge  Grangers;  alfo 
they  are  bound  to  provide  for  tra- 
venerl,  and  to  proted  and  fecure 
their  goods  —  ihid, 

3.  They  mzy  detain  the  perfon  of  the 
gucft,  or  his  horfe,  till  payment  i^iV. 

4.  They  art  cdmjpeUable  to  keep  t  b  b 
AssizB,  and  to  prevent  tipling ;  and 
the  flatHtes  againft  tipling  extend 
to  innkeepers ;  for  an  inn  is  but  a 
great  alehoufe  -i^  Md. 

5.  An  innkeeper  is  not  paid  upon  ac- 
count of  the  intrinfic  value  of  his 
provifionsy  but  for  other  reafons,  as 
a  reoompence  for  care  and  pain3, 
and  forproteaion  andfecuri^  ihid. 


6.  The  end  of  an  innkeeper  in  hit 
buying  is  not  to  fell,  but  only  a 
part  of  the  accommodation  he  is 
bound  to  prepare  for  his  guefts  ihid^ 

INQUISITION. 
Vide  Imdianumt  3. 

Intendment, 
Vide  Mandamus  14. 

I.  Where  an  indifierent  conftmMoa 
may  have  two  intendments,  the  rule 
is  to  take  it  more  ftrongly  againft 
the  plaintiff  •—  16^ 

JOINDER  in  ACTIONS. 
Vidi  Abatemint  2. 

I.  Held  that  in  an  a6Hon  of  trefpafa 
for  battery  of  wife,  and  for  talong 
of  hulband's  goods,  they  cannot  join, 
(though  REcisTia  105.  feems  ex- 
prefs  m  the  cafo ;)  yet  it  feems  one 
may  have  a  joint  amon  for  goods 
taken  —  «—        ihd^ 

IRELAND. 

Vide  Linutatiem. 

I.  iREtAND  IS  beyond  feaastothe 
ftatute  of  limitations       *->         197 

^.  Error  on  a  judgment  in   Ireland 

And  ftile  of  a  court  held  there  i«r 
eonfuitudinem       — •         «-         «£/. 

ISSUE. 

Vide  Evidence. 

t.  In  debt  on  a  bond  to  render  a  joft 
^nd  true  account,  if  the  defondaot 
plead  perforaiance,  and  the  plaia* 
tiff  reply  that  he  did  not  give 
a  jnft  and  true  accouat,  tiie  repli- 
cation is  void*  as  being  petpfexel 
and  multifaxioui         —  I 


JUDGMENT* 
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JUDGMENT. 

Vidt  Error, 

•  In  what  cafes  final  judgment  (ball 
be  given  —  —  216 

•  A^'^hen  judgment  upon  indidment 
of  barretry  is  reverfcd  upon  enx)r, 
no  writ  of  refticuiioa  lies  to  a 
fl ranger  to  the  record  «—  261 

f^di  Liberiiest  Corporation^  l£c. 

;.  Judgment,  in  Windsor  Covrt, 
in  replevin  reverfcd,  and  new  judg- 
ment direded  to  be  entered    400, 

1^  If  judgment  be  given  againfl  ^yt^ 
and,  pending  writ  of  error,  one  dies, 
and  the  year  expires,  a  capias  may 
be  taken  again  (I  the  furvivors,  with- 
out fcire  facias  or  remittitur     402, 

404 

5.  Anciently  when  a  judgment  was 
entered,  they  ufed  to  enter  their 
reafoDS  -^  —  540 

6.  Now  it  is  only  quihus  n^ijis  leSis  et 
auditit  etper  cur*  pUne  inttiUilis^  \£c^ 

ibid. 


,  Judgment  pieced. 
/ion  1. 


Fide  Replica- 


8.  Where  judgment  may  be  entered 
again  ft  ^ baron  and  /erne  on  the 
warrant  of  the /erne  dumfila  -^91 

JURISDICTION. 
Vide  Aaion  3. 
Citation  I. 

I.  In  plea  thai  the  cauie  of  a^on  did 
a  rife  in  Jreiand,  what  ought  to  be 
ihewn  to  ouft  the  court  of  its  jurif- 
didion        ^-  .»-        .^  1^2 

LATITAT. 
Fide  Attachment  |« 

Umitatian  i« 
Vouh 


L  E  A  S  £. 

F^de  Covenant  4, 

I.  A  I  cafe  by  tenant  in  tail,  render* 
ing  rent  is  not  'void  by  his  de^th, 
but  only  'voidable  by  the  entry  of 
the  iffue  *-«»  «^  ^^j 

LETTER  OF  LICENCE, 
VideReleafe  z. 

1.  A  claufe  not  to  fue  under  pain  of 
forfeiting  the  debt,  is  only  a  defea^ 
zance  ^  331*334 

2.  To  debt  on  bond  by  an  executor 
the  defendant  cannot  plead  in  bar 
that  the  teflator  and  other  creditors 
of  the  defendant  entered  into  a  ht-  . 
ter  cf  licence  with  him,  in  whicl) 
they  covenanted  and  agreed  not  to 
fue  him  within  fuch  a  time  on  pain 
of  forfeiture,  for  it  does  not  amount 
to  a  releafe  of  their  debts      ^*  53I 

3.  But  it  is  tf  releafe  if  there  be  an  ac- 
knowledgment of  fatisfadtion     334 

LETTERS   PATENTS, 
Fide  Pleadings  3. 

LEVARI    FACIAS, 
Fide  Hundred  Courts 

LIBERTIES,  kQ, 
Fide  Corporation* 

I.  There  are  three  forts  of  libertiet. 

1.  A  LIBER TT  granted  from  the 
crown  which  fubfifb  in  the  crown  \ 
and  in  this  judgment  to  (cixe  or 
ouft  is  proper  ^«*  «89 

s.AliberTt  created  de  monro^  which 
exifts  notwithftahding  it  be  forfeit- 
ed ;  and  here  judgment  is  for  afei- 
Kure  and  no  more  —        ibid. 

3«  Aikd  another  liberty  th«t  can-^ot 
exiH  boc  in  the  p^rlons  to  vrhom  it 
Oo  U 


I    N    D    E    X* 


h  granted ;  and  in  this  Utter,  judg-  \ 
ment  is  pxopcr  to  be  given  only  for 

4,  The  liberty  of  the  mayor,  com- 
monalty, and  citizens  of  London,  is 
not  the  liberty  of  being  mayor, 
commonalty  and  citizens    —  ibid, 

LICENCE. 
Fidt  DHlaratiw  3* 
StAfnii  14. 

I.  If  a  defendant  in  trcfpafs  juftify 
for  right  of  common,  and  the  plain- 
tiff reply  that  the  defendant's  fa- 
ther gave  licence  to  make  the  fences 
and  continue  the  inclofure,  it  is  ill ; 
for  it  cannot  be  pleaded  by  way  of 
Hancif  but  it  might  have  been  good 
by  way  of  nUq/e  of  common         350 

9.  ^are  if  indifbnent  lies  for  keeping 
an  alehoufe  without  licence—  398 

LIMITATION  OF  ACTIONS. 
Fidf  StaiuU. 
Ireland. 

1.  DuiLm  or  any  place  'm  Ireland 
is  a  place  beyond  leas  within  the 
ftatute  of  limitations       —        91 

2.  A  defendant  being  beyond  Tea  does 
not  avoid  the  ^atute  of  limitations ; 
neither  does  the  defendant's  being 
privileged  as  a  parliament  roan    99 

3.  A  latitat  is  a  commencement  of  a 
fuit  upoh  a  penal  law  — *  354 

MANDAMUS. 

College. 

Fifitor. 

I.  A  mandamus  does  not  lie  to  re- 

^re  a  pro&or  at  Da^ors  Commons 

a.i7,  zsi,263 

Z*  But  the  court  takes  notice  of  a 
^roSor,  and  many  a^  of  parliament 
mentioi4>ro&or8  as  oficera        252 

3.  An  ecdefiaftical  corporation  al- 
ways kas  a  ifififor^  and  thereR>re 


a  mandamus  was  never  moved  fir 
an  abbot  or  prior  —       2^2 

4.  It  does  not  lie  to  rcftorc  ooe  to  t 
fellowfhip  ia  a  college  where  ikie 
is  a  vifitor  —  74 

5.  «  Non  debit 0  modo  ekaus,  etprafiSv 
ad  ojicium  of  the  accisTEt  of 
archdeacon/*  and  not  pofitivdy 
*«  non  fuit  eUausi*  hekl  a  diitd 
anfwer  to  the  writ,  and  dut  u 
action  may  be  brought  well  efioi|k 
thereupon  —  —  ^\ 

6.  The  recister  comes  inbypa- 
tent.  ^4rre,  How  he  comes  to  hy 
in  this  writ  an  evidion      —    /i?V. 


7.  For  a  deputy  regifter  noi 
lies ;  that  is  only  an  office  at  will  ^tl 


8.  Said,  upon  return  of  a  1 

that  if  an  alderman  go  and  live  oot 
of  the  city,  it  is  a  good  canieof 
removal        —  25S,  364, 365 

But  abfence  from   four  occa£c^ 

treat  courts,  and  one  i^ion  a  ftaied 
ay,  when  no  perfonal  notice  i< 
given,  and  prefence  not  neceflarfi 
and  no  particular  bnfineis  obtrBd* 
ed  by  fuch  abience,  u  not  a  ioi- 
cient  caofe  of  amotion      2591  ^ 

So  where  an  alderman  and  his  fefflilj 
had  been  abient  from  the  bon»^ 
for  four  months  it  was  held  not  a  kt- 
cient  caufe  of  amotioii  *-^  1^9*'^'^ 
But  where  non  refidtmt  is  rofficke: 
caufe  of  amotion,  it  is  BOtncceiiT^ 
to  fummon  the  corporator  to  coef 
and  reiide  previous  to  the  proceed- 
ings to  amove  him       —  259*  ^ 

In  what  eafes  a  Jknmmu  is  necd^ 
fary  before  an  alderman  can  be  r^ 
moved  —  —  26o,«i« 

9.  Alderman  removed  by  order  i 
court  of  aldermen,  frctKoagbiIl^ 
£ally    is  out  of  office  dll  itlbi«i 

io*  Upon  reflitudon  hj mmmdma^^ 
is  admitted  de  nav  1^ 

And  qn^ere  why  he  Ihoold  not  ub 
the  new  oaths  upon  that  adsifiM 
ibid. 

Sinenh  if  a  per€Splm7  ««>^ 
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mus  flioold  go  ID  dus  cafe       364, 
365,  &c. 

;.  Non  fuit  eltQus  it  frafi3us  in  !§• 
cum  et  offic*  uniuj  communis  concilii  ac 
un*  alderman*  ci'vit^  Ceftr\  moved  to 
add  <*  'vel  ediquem  corum**  becaufe 
they  averred  feveral  offices,  and 
it  was  granted  —        —  273 

.  In  the  cafe  of  Sir  Ja.  Smith  to  be 
rcilored  to  the  place  of  an  alderman 
of  London,  6cc,  judgment  that  no 
fercmptwy  mandamus  ihould  go  281 

;.  By  the  court,  there  is  another 
daufe  upon  which  another  lurit 
doth  lie;  but  we  are  not  to  ad- 
vife  —  _         _  ihid. 

^  Upon  a  mandamus  to  reflore  one 
to  the  clerk  of  the  peace,  held  that 
the  juilices  cannot  difcharge  the 
clerk  of  the  peace  for  a  fault  with- 
out articles  in  writing        —    282 

;.  Nothing  is  to  be  intended  in 
a  return  to  2i  mandamus        —  ihid. 

\,  An  outlaw  cannot  bring  a  man- 
damusi  he  muft  fue  out  a  new 
writ,  reciting  the  outlawry  and  its 
reverfal  —  —  288 

MARKET. 

Where  A,  lays  damage  by  lofs  of 
his  market  for  want  of  a  ferryboat 
to  be  kept  by  cullom,  quarre  if  ac- 
tionable —  —  258 

The  fiftimongers  indidled  a  poor 
woman  for  foreftalling  Billingfgate 
market ;  and  held  that  Billingfgate 
was  a  market  time  out  of  mind;  and 
fo  the  party  was  acquitted    —  292 

MARRIAGE. 

Fide  Baron  \^  Feme. 
Fine, 

•  In  what  cafe  **  ne  unques  couple  in 
"  loyal  marriage^**  is  not  a  good 
plea  —  —  SO 

•  \f  feme  file  give  a  warrant  of  at. 
torney,  and  marries,  judgment  may 


be  entered  againft  hniband  and  wife 

9« 

MASTER  AW©   SERVANT. 
Fide-  Parto-wners  !• 

1.  If  one  fend  his  fervant  with  ready 
money  to  buy  goods,  and  the  {cr* 
vant  buys  on  credit,  the  ntafter  is 
not  chargeable ;  but  if  the  fervant 
ttfually  buy  for  his  mafter  on  tick, 
and  the  (ervant  buy  fome  things 
without  the  mailer's  order»  the 
mafter  is  chargeable  ««      pj 

2.  Where  in  an  adlion  for  robbery  the 
fervant  ought  to  be  fwom;  and  If 
the  mailer  had  been  prefent,  it  had 
been  a  robbery  of  the  mafter     241 

3.  Concerning  mafter  of  a  (hip's  cove-- 
nant  upon  a  charter  party,  and  con* 
cerning  his  men        — >        ^^  ^^^ 

4.  Where  the  difability  of  the  fervant 
in  avowry.  &c.  (hall  not  prejudice 
the  mafter  —  .^169 

5.  But  where,  in  replevin,  the  (ervant 
makes  conufance  as  bailift^  and  the 
mafter  pleads  non  eepit»  the  fervant 
(hall  not  have  a  return        — *  ibid* 

MERCHANT. 

Fide  Bankrupt  8. 
Exchange  I. 
Statute  2,  3,9,  II. 

1.  To  an  a^on  of /rov^  brought  by  the 
furvivor  of  three  partners,  it  cannot 
be  pleaded  in  bar  that  the  two  de- 
ceafed  partners  and  the  plaintiff  were 

joint  merchants^  and  that  there  is  not 
any  right  of  furvivorfliip ;  for  if  the 
executors  of  fuch  deceafed  partners 
ought  to  join,  it  is  matter  of  abaie^ 
ment  and  not  of  ^ar  —  188 

2.  But  though  in  point  of  intereft  there 
is  no  furvivorftiip,  yet  in  point  of 
remedy  there  is        — .        -—189 

3.  Upon  a  covenant  between  three 
haying  a  joint  ftock,  the  furvivor 
alone  (hall  have  the  aAion    -—189 

O02  4*Tha; 
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4«  Such  plea  oaght  to  have  been 
in  ahatementf  not  in  hart  for  it  is 
only  to  the  merits  of  the  caufe    1 89 

5.  The  execators  of  fuch  deceafed 
partners  moil  join    — >        -—  ibid. 

6.  To  a  fpecial  adion  on  the  cafe 
brought  by  the  furvivor  of  joint 
partners,  on  the  joint  property,  the 
defendant  may  plead  the  joint  te* 
nancy  in  ahaiement^  and  that  there  is 
no  benefit  of  furvivorfliip     --190 

Kf  O  D  U  S. 
Vidi  Tytbes. 

N  O  N     C  U  L. 

Fidi  Evidence  i. 

Indi^ment* 

Pre/entment* 

I.  Upon  not  guilty  in  trefpafs  for  an 
affault  and  battery  by  hulband  and 
wife,  the  hufband  may  be  found  not 
guilty  and  the  wife  guilty     —  350 

NON   OBSTANTE. 

I.  Now  no  non  ohfi antes  are  ufed, 
which  always  formerly  were  held 
fufficient  for  the  ilatate  that  re- 
quires it        —        —        —  282 

NONSUIT. 
Fide  Hundred  Court  i. 

NUJSA.NCE    PUBLIC. 
Fide  Cuftom^ 

OFFICER. 

I .  If  a  man  become  a  bankrupt,  and 
hts  goods  are  afterwards  taken  in 
execution  on  jadgment,  and  then  a 
commiffion  of  bankrupt  is  taken  out^ 


and  he  is  declared  a  bankrapc,  ad 
his  goods  aiHened,  the  ai&gneesn 
have  trover  lor  the  goods  agiisS 
the  plaintiff  in  the  judgment,  tks|k 
he  tannot  againll  the  officer  —  i: 

O  F  F  1  C  E  S,  fcff. 

1.  The  biihop  may  grant  the  o£cec^ 
official  to  two  —        —  :S^ 

2.  In  the  Kind's  Bench  have  brcn  mo 
prothoi^ounes,  al(b  two  per^tc 
make  one  cujlos  hre*uixm       — 1% 

3.  The  Common  Fleas  coftomivillif: 
warrant  two  perfbns  to  make  ce 
chief  prothonotary^  though  vk^ 
will  _  —  tf;;. 

4.  If  a  man  have  an  office  granced  a 
him  to  enjoy  fo  long  as  he  fhall  be> 
have  himfelf  well  in  it,  he  fcss  a 
eftatc  for  life  in  the  office,  523, 5:^ 

It  is  {b  even  in  the  cafe  of  tb 
king        —  —  —5s: 

5.  ^are,  if  it  be  qnam  din  tansmi 
bene  gefferit,  whether  that  *oc'i 
make  it  not  to  be  an  eftate  ^  b: 

ihid.  k^iy 

It   is   no  lefs  an  office  forlxieibr 
the  word  «*  only^*  —         551 

6.  Officers  of  the  (heriffij  of  Z<»fa» 
fervc  procefs,  vide  SUnfs. 

ORDER. 
Fide  Executor  2. 
I.  Order  of  feffions  quaihed    —  405 

ORIGINAL. 

I .  Where  upon  non  a£\  infra  fax  ene 
the  original  need  not  be  ihe«n  2;; 

OUTLAW. 
Fidi  Mandamus  ]6. 

OUTLAWRY. 
Fide  Abatement  3. 


INDEX. 


An  outlawry  for  not  coming  to 
churchy  reverfed  for  default  in  not 
faying  the  county  court  was  held 
pro  comitat*  —  —  309 

PARDON. 

The  power  of  pardoning  all  of- 
fences is  an  infeparabie  incident  to 
the  crown^  and  its  royal  power  284 

The  king  at  common  law  had 
power  to  pardon-  all  offences;  and 
if  murder  be  named,  there  needs  no 
non  ohftanti  —  —  ilfU, 

By  I  Will.  &  Mary,  c,  2.  no  dif- 
penfatioQ  by  non  ohftante  (hall  be 
allowed         —  —  283,  not  is 

If  the  power  of  pardoning  mur- 
ders be  taken  away  by  the  ilatute  of 
£dw.  3.  it  takes  away  the  power 
even  in  trefpaifes      —        —  ihid. 

.  The  ilatute  13  Rich.  2.  fays  he  (hall 
not  pardon  by  geneml  words ;  and 
16  Rich.  2.  is  a  repeal  of  part  cf 
the  1 3th,  as  a  grievance  to  the  peo- 
pie  —  —  —  ti/id* 

PARDON    PLEADED. 
Fiiie  Abatement  5. 

PARISH. 
FiJe  IndiSnunt  I,  3, 

PARLIAMENT. 

.  In  ads  of  parliament  on  the 
roils  there  are  no  points,  commas, 
colons,  femicolons  or  other  notes  or 
(igns  of  divifion ;  they  are  added  by 
lbs  printer        —  —  210 

PARTIES. 
Vidt  Deed. 

PARTOVVNERS. 
.  The  roajoricy  of  thepartOAners  ol 


a  (hip  may  fend  her  out  without  the 
confent  of  the  reft, and  if  they  do,  the 
majority  mull  run  all  the  hazard, 
and  they  mud  partake  of  the  profit 

13,30 

2.  An  a^on  will  lie  as  well  againfl 
the  partowners  of  a  (h:p  for  the  lofs 
or  fpoiling  of  goods  delivered  to  tlie 
malter,  as  againil  the  mailer ;  but 
the  afllon  muil  be  againfl  all  the 
partowners,  or  the  defendant  may 
take  advantage  of  it  on  the  general 
ijjutt  and  cannot  plead  it  in  abate- 
ment  —         —  —   1 05 

3.  But  it  feems  that  this  mud  be  plead- 
ed in  abattmenti  and  cannot  be  taken 
advantage  of^on  the  general  iffue 

30 

PERFORMANCE. 

I.  In  debt  on  a  bond  that  a  (Iranger 
(hall  render  a  juft  and  true  account, 
the  defendant  cannot  plead  perfor- 
mance generally,  but  ought  to  Ih-vvT 
how  —  —  -^  i 


PETIT    CAPE. 
Vide  E£oin, 

PETITION. 

.  A  petition  concerning  an  erroneous 
judgment  given  in  the  parliament  of 
Ireland  upon  a  writ  of  error  there 
brought,  certified  into  the  Ki?tg*s 
Bench  in  England,  which  had  no 
power  to  receive  it  (as  the  petition 
fuggefled)  and  therefore  prayed  it 
might  be  removed  into  the  parlia- 
ment and  lords  houfp  in  England  to 
redrefs  it        —  —  559,  560 

PL  ACE. 

[.  An  ejptmp/st,  that  the  defendant  in 
confidcration  the  plaintiii'  would  do 
fuch  an  a6l,  piomifed  to  pay,  aver- 
ring that  he  did  the  act,  witi.cu: 
aJicdging  ^//tfro  is  nauglii  —5 
O03  2.Wiit:ie 


INDEX. 


S.  Where  "  at  Norwich,**  and  «  at  the 
city  §fNor'wicb,"  may  be  faid  to  be 
different  places        -^         —  335 

J.  If  a  contra^  be  laid  in  Lomlcn,  and 
a  collateral  matter*  or  ttie  thing 
contradled  for,  be  done  beyond  the 
fea5»  it  need  not  be  alledged  done 
herein  the wtfr^^Ci&ftf/    -^348 

S^.  If  fach  matter  ought  to  be  laid 
in  London  in  the  ward  of  Cheapo  &c. 

4.  Inland  is  beyond  fea  as  to  the  fta- 
tate  of  iimitationt  -^  197 

PLEADING. 
yid$  Jkuenunt  6, 
Attumrf, 
£rror, 

Mmrriagu 
Parliaments 
Perfirmanct  i. 

|.  Tre(J)af8  for  takinjs  a  (hip*  The 
defendant  pleaded  m  bar,  that  he 
was  captain  of  a  man  of  war,  and 
took  her  on  the  high  feas  as  prize, 
and  profecuted  and  condemned  her 
in  the  Admiralty  court  as  prize. 
Not  good,  without  (hewing  how  (he 
was  prize  — ^  —  -»-  6 
Fide  Procftdings  I, 

^.  Trefpafs.  The  defendant  jufUfied 
by  a  judgment  in  an  hundred  court,^ 
and  procefs  thereon,  fetting  forth  a 
plaint,  et  taliter  froc^umfuit^  that 
they  had  judgnient,  without  (hew- 
ing the  whole  record,  good    —  48 

3.  Tjrefpafa.  The  defendant  ju(Kfied 
by  a  prefentment  for  a  nuifance  in 
a  court  lect,  without  (i|ying/#r  man- 
datum  of  the  Reward,  and  held 
naught  -p*  -^62 

But  in  ^Towry,  as  haili(f  to  the 
lord,  no  need  to  allcdge  a  warrant 
or  precept  froin  the  fteward     ibid. 

^  Plea  in  abatement,  demurrer  as  in 
bar,  joinder  as  in  bar,  held  to  be  a 
difcontinuance         *«-        -r-r  255 


5.  In  cafe  for  not  keeping  a  fen^  kk 
according  to  cuftom  ;  a  pka,  tiu: 
he  had  ere^ed  a  bridge  ooistk 
river  for  common  pafiage;  j 
ill ;  for  it  is  not  in  his  power  tC' 
difcharge  himfelf  by  any  ad  he  oz 
do  —  —  —  257 

6.  A  plea  that  letters  patents  bccass 
void,  without  (hewing  how,  ill  290 

7.  Where  in  pleading  an  excofe  kz 
non-performance,  the  party  mai 
(hew  all  done  by  Lim  that  he  vas 
obliged  to  do  —        *—  335 

8.  In  pleading,   the  prefcriptictt  was 
for   common  of    fheep^    and  ifoe 
joined    thereon.      The    jury  iods 
common  for  iheep  and  cows  goo;  | 
held  that  the  iiTae  was  foucd  &r  I 
the  plaintiff  who  claimed  ocsasKa  ! 

347; 

9.  Advantage  tp  be  taken  in  pleadsgi  | 
'vide  Exception  a.  | 

10.  Plea  to  an  afiion  bioaght  by  /« 
covert  as  if  (he  were  feme  fdt^^et 
Error  10.  j 

11.  In  covenant,  plea  that  the  cacx 
of  a6Uon  did  aiife  in  Irtkmd      19:  | 

POOR. 

I.  If  a  man  take  a  hou(e,  and  renoa 
forty  days,  and  be  rated  and  pit 
to  the  poor,  though  he  gave  oo 
notice  in  writing,  it  is  a  good 
fettlement  —  «•  1: 


PR  AY  ER  FOR  TRIAL. 

1.  Motion  to  have  the  prayer  ofii 
prifoner  Committed  for  trealbo  o^ 
be  entered,  that  he  might  be  tried. ! 
And  PER  Cur.  yon  cannot  nake 
a  prayer  here,  becaufe  it  is  to  be  s: 
the  next  affiles  for  the  place    190 

2.  ^u4Pre»  if  it  may  not  be  taken  diP  1 
jundively,  and  that  the  prayer  nst 
be  made  either  the  firft  day  ther^  i 
or  the  firft  week  here        «»   tkd.  I 

3*  It  rnoSt  be  taken  refoc^vdr,  j 
otherv^ifc  all  ^t  fdons  m  allthc  I 


INDEX. 


gaoli  mSngtamlmaSt  be  difcharged 

^  Rb SOLVED  that  a  man  bailed  can- 
not make  his  prayer  «-«  191 

;.  Where  upon  prayer  of  the  defen- 
dant a  urtiormri  ad  infwrtiumdim  cur. 
may  be  granted  at  any  time  -^  214 

PRESCRIPTION. 

Fidi  Pleading  5. 

I.  The  inhabitants  of  a  nfilU  may 
preicribe  to  a  difcharge,  as  to  pafs 
over  a  ferry  withont  toD,  &c.'  257 

PRECIPE, 
Vidt  Tenant. 

PREDICT. 
Vidi  Court  Inferior. 
Declaration  5. 

PREROGATIVE. 

1.  The  king  cannot  grant  a  charter 
with  a  power  to  feize  goods  or  to 
make  any  fubjed  to  forfeit  his 
goods  _  _        _  137 

2.  By  what  ads  and  law  cafes  the 
king  (haU  be  bound  by  general 
words  in  a  ftatute     —        —  497 

3.  That  he  is  bound  by  many  laws 
where  not  named«  &c.  -^  209,  &c. 

4.  An  Si£t  of  parliament  which  eives 
a  right  to  the  king,  fhall  bind 
him*  as  to  the  manner  of  enjoining 
or  nfing  that  right,  as  well  as  a  fub* 
jea         —  —         — ■  an 

PRESENTMENT. 
Fide  Evidence  I. 
Xitom  3* 

t«  PreicntiQcnt  of  m  joftice  of  peace^ 


upon  his  own  view,  of  a  way  in  the 
pariih  out  of  repftir,  defendant 
pleads  non  cul.  Jury  find  it  was  no 
common liighway.  Sec        ...  270 

2.  ^4ere  if  not  guilty  does  not  admit 
it  to  be  a  good  prefentment,  and 
that  it  was  an  highway     — .      itid. 

3.  In  cafe  of  a  prefcntment,  it  goes  in 
avoidance  ot  the  juftices  jnrifdic- 
tion,  which  this  plea  admits  iM. 

4.  Where  it  is  part  of  the  prefentmcnt 
that  they  ought  to  repair,  it  feems 
they  may  give  it  in  evidence  as  a 
difcharge  ^.  —  271 

5.  The  prefentment  is  but  in  na- 
ture of  an  indi£^ment  —  291 

Fide  Indiament* 


PRESENTATION. 

Fide  Jid*vow/on* 

^are  Impedit* 

I.  Concerning   the    prefentation   to 
chuiches  uniled  «-«    208,  209,  kom 

PRIVILEGE. 
Fide  Attachment. 

I.  A  claim  of  privilege  ought  to  be  m 
perfon  or  by  warrant  of  attorney 

35* 
%,  Conufance  not  allowed  to  the  chan- 
cellor of  Oxford  after  an  impar- 
lance, and  the  attorney  had  no  war* 
rant  in  Latin  under  the  feal  of  the 
chancellor  -«       —        Md^ 

PROCEEDINGS. 
Fide  Pleadings. 

t.  How  proceedings  in  courts  of  jo* 
dicature  are  to  1^  pleaded. 

Fide  Pleadings, 
O04  PROCTOR. 


I    N    D    E    X. 


t  R  O  C  T  O  R. 

Vidi  MandamMs  %• 

A  proSor  is  a  fpiritual  perfon  be- 
longing to  the  ecclefiaftical  coart, 
And  intirely  under  the  controulof /i6^ 
arches ;  anid  therefore  if  he  be  de- 
prived, the  court  of  King's  Bench 
will  not  grant  a  mandamus  to  reftore 
him  —  .^         —  351 

P  R  O  F  E  R  T. 

Fide  Curia, 

PROHIBITION. 

1.  If  ft  fuit  be  in  an  inferior  court  of 
a  matter  out  of  their  jurifdidion, 
ar.d  the  defendant  before  imparlance 
plead  to  their  jurifdidion,  and  they 
refufe  his  plea,  a  prohibition  lies; 
but  if  the  plea  be  pleaded  after  im- 
parlance, they  fhall  not  be  prohibit- 
ed on  their  refufal  of  it  —12 

2.  To  a  fuit  in  London  for  calling  a 
woman  '*  whore,"  no  prohibition 
liea        —  —  —  131 

3.  Ifafuitbe  in  the  fpiritual  court 
for  a  legacy,  and  the  fpiritual  court 
refufe  the  proof  of  payment  by  one 
witnefs,  a  prohibition  lies  158,  159 

4.  Prohibitibn  granted  to  the  fpiritual 
court  againfi  their  revoking  the 
probate  of  a  will,  becaufe  the  exe- 
cutor was  become  a  bankrupt   293, 

295 

5.  Dubitatur  if  it  lies  for  the  words 
•*  Jhe  had  a  baftard,^*  fpoken  of  a 
fingle  woman  —        —  337 

6.  Prohibition  granted  to  the  court 
mar/halt  concerning  arms  and  fune- 
rals, &c.         —        —        —  353 

7.  Prohibition  to  the  commiilioners 
for  determining  policies  of  afTur- 
ancc  allowed  —         —  396 

8.  Rule.  That  for  any  thing  not  ap- 
pearing  in  the  libel,  but  for  matters 


fuggefted  that  are  collateral  to  ik 
libel,  no  prohibition  after  a  ilea- 
tence         —  •—         ^^  161 

9.  Prohibition  after  fentence  «hn 
want  of  jurifdidion  appears     ihU. 

10.  Where  the  ecci  .fiaf^ical  osit 
proceeds  in  a  matter  merely  Ipan- 
tual,  though  their  proceedicgs  be 
contrary  to  the  common  law,  ret 
no  prohibition  lies  ^i-*  171 

11.  A  prohibition  ought  to  go 
where  they  difallow  the  prt»f  b» 
one  witne^  of  a  temper^  mancr 

12.  It  ought  rather  to  go  afbr 
fentence  than  before,  for  then  it  is 
that  it  appears  they  have  dilallowvd 
the  proof      —        —         —  17} 

13.  Proof  by  one  witnefs  is  fofidei!: 
to  charge  him  by  common  law  172. 

173 

l«|..  If  it  were  for  a  revocation,  ote 

witnefs  is  enough    — *         —  ikL 

15.  Where  in  prohibition  the  fugscf- 
tion  claimeth  property  —  177 

16.  Admiralty  court  may  proceed  2- 
gainfl  the  fhip,  fails,  and  tackle  «i 
part  of  it,  when  on  fliore        —  179 

17.  Upon  alledgbg  offer  of  pka 
claiming  property,  and  lefnial  c^" 
the  plea,    a    prohibition    grarted 

18.  Their  courfe  is  not  to  reccirc  a 
plea,  unlefs  the  fails  be  brosgr: 
into  court,  /'.  e*  into  the  coHoJr 
of  the  officer,  and  then  they  uill 
admit  a  claim  and  conteft  of  pro- 
perty _        _         —  itd. 

PROOF. 

Vide  Evidence. 

PROTEST. 
Vide  Declaratimt  6. 

Bill  of  Excban^  3. 


INDEX. 


i.  In  what  time  fach  a  proteft  mull 
b«         —  —  —  164 


PR  OTHONOTARIBS. 
Vide  Offices  i,  2,  3. 

PURCHASE. 
Vide  Efi ate  i. 

QUARE   IMPEDIT. 

1.  If  the  arcbhijhop  of  Canterbury  be 
plaintifF  in  a  quare  impedit^  the  writ 
mail  be  awarded  to  the  other  arch- 
bifbop  —         —        —  329 

2.  If  a  juare  impedit  fliould  be 
brought  againft  the  arehbijhop  of 
York  as  a  diilurber,  the  writ  (hall 
be  direded  to  xhe  arcbbijbop  of  Can- 
terbury       — •  —    329,  330 

3.  Argument  upon  quare  impedit,  for 
the  king  apon  the  promotion  of  Dr. 
Tennifon  for  a  prefentation  to  the 
pariih  of  St,  James  Wejlminfter,  fc- 
parated  from  5/.  Martini,  by  ad  of 
parliament  —  41 3, 41 4,  &c. 

4.  The  like  upon  the  king's  preroga- 
tive to  5/.  Martinis  in  the  Fields, 
upon  the  promotion  of  the  faid  Dr, 
Tennifon  —  44I  to  493 

5.  The  like  again   —   493  to  501 

6«  The  Uke  agwn  in  error  in  parlia- 
ment        —        —  501,  502,  &:c. 

QUO   WARRANTO- 

Vide  Corporation* 

1.  Tn  the  cafe  of  the  city  of  Lon- 
don, the  quo  ^warranto  ihould  have 
been  brought  againd  the  burgelfes 
of  the  place,  and  (1  range  that  it 
ihould  be  brought  againft  the  cor- 
poration —  —  281 


HE/COGNIZANCE. 
Fide  Debt,  lie.  2 . 
Scire  Facias  2« 

RECORDER- 
Fide  Courts  B.  R.Ui,  3. 

REGISTER. 
Fide  Mandamus  4,  5,  6. 

RELATION. 

I.  Where  a  relation  will  woik  aqi 
wrong,  n/ide  Officer  I. 

•     RELEASE. 

Vide  Error. 
Executor^ 
Infant. 

1.  If  one  covenant  not  to  fne  gene-* 
rally,  it  amounts  to  a  releafe  ;  but 
if  the  covenant  be  not  to  fue  mthin 
a  particular  lime,  it  is  no  releafe* 
but  covenant  only  -—  47 

2.  General  words  in  a  releafe  of '«  all 
**  anions,  fuits,    and  demands  ivbai' 

foever,"  reftrained  by  ilie  intent  of 
the  party  —  15 1 

3.  General  releafe  awarded  to  be 
given,  not  faid  of  all  actions,  nor 
to  what  time,  a  releafe  of  all  to  the 
time  of  fttbmiflion,  a  good  perfor- 
mance        —         — .        -^  272 

4.  Letter  of  licence  not  to  fue  under 
pain  of  forfeiting  the  debt,  is  no 
releafe         —         —        —  331 

5.  It  is  but  a  defeazance,  and  fuch  an 
one  there  may  be  by  another  deed 

35+ 

6.  Releafe  of  common  in  one  acre,  is 

an 


INDEX. 


tn  extingoiihment   of  the   whole 
—       —       —  350 


REMITTITUR. 

Vide  Judgment  3. 

I.  Remittitur,  where  neceilary,  402* 
403,  404 

RENT. 
Vide  AJJignte  3. 

REPLEVIN. 
Vide  Judgment  3. 
Pleadings  82. 

1.  No  replevin  lies  of  goods  taken 
beyond  Teas,  though,  brought  after- 
wards into  England  hy  the  defen- 
dants —  —  91 

2.  If  a  replevin  be  ill,  and  the  avowry 
is  iU,  the  defendant  fhall  have  no 
return         —  "^        ""  99 

REPLICATION. 
Vide  IJfue  I. 

1 .  In  debt  on  bond  to  Hand  to  an  award, 
fo  as  it  be  made  readv  to  be  deli- 
vered»  and  no  award  pleaded ;  a 
replication  ihewing  the  award  in 
fcriftii,  without  averring  and  ready 

to  be  delivered^  is  good        — •      98 

2.  Debt  on  bottomree  bond,  the  de- 
fendant pleads  the  (hip  was  loft,  the 
plaintiff  replies  it  was  not,  widiout 
ihewing  any  breach  of  condition, 
and  held  good        —  —  149 

^.  In  an  action  agunil  anexecator,who 
pleads  feveral  judgments,  the  plain- 
tiff may  reply  to  Aem  feverally,  or 
genendly  tbiy  tvere  kipt  on  feet  ly 
/rand  •-•         ■—        — .  290 

4*  If  the  replication  and  bar  may  both 
be  true,  it  cannot  be  an  avoidance 
of  the  bar        —  —  546 


5.  Where  necefikry  to  al^ii  a  bicach 
in  the  replication,  though  the  pka 
be  ill        —  —  —  214 

REPUGNANCY, 

I  •  In  an  indidment  for  forcible  entrr, 
and  difleifing  him  of  a  tenement, 
adiunc  et  adbnc  Hierum  ttntmtmtvm 
iffius  J,  S.  is  repoj^nant  and  ill ;  for 
it  could  not  be  hu/reehnld  after  a 
difleifin        ..         ««        .^  272 

2.  Paci/ce  intromit  et  w  tf  mrmh  e^Jo- 
fivit^  held  void  aad  repugnant  iM. 

RESCUE. 
Vide  Retnm  4. 

RESTITUTION. 
Vide  Courts. 

Exchequer  i. 

I.  No  writ  of  rcfBtudon  lies  to  a 
ftranger  to  the  record  where  judg- 
ment on   indi£bnent  of  barmiy  is 

rcverfed  upon  error    —      26 1 

But  if  it  did,  it  muft  be  by  a  /an 
/acias        —         ~  _  iSid. 

RETURN. 
Vi^  Mandamus  j^y  J,  lO,  14. 

1.  Return  of  mandamus  allowed  to  be 
amended       — -        «.        ..  2~t 

Return  to  a  mandamus  ought  to  be 
certain  to  every  pnrpofe       —  365 

2.  Upon  return  of  iRMDbi^aiiM  to  refait 
^/>  J,  Smith  to  the  place  of  an  al- 
derman of  London,  ^vide  Mmndmnus 
II. 

3.  General  rule  for  return  of  a  ccrxw- 
rari  to  certify  any  ind^d^tp^fft  or 

.    prefentment,  &c.      —        «.  336 

4.  Refcue  of  a  coach  and  hamefi  ie» 
turned  ufoaA/'/et,*  and  upon  ap. 
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yearaace  of  the  parties,  return 
qttaflied  and  they  difcharged,  be- 
caufe  not  good  on  ^Jiiri  facias  180 

REVERSAL. 

Vidt  Errcr. 
Judgmna, 
OutUewry. 

I.  Reverfal  of  a  judgment  given  in 
Ireland        —  —        —  214 

REVERSION. 

Fidi  Efiatt. 

REVOCATION. 

I.  One  devifes  his  lands  to  ^.accord- 
ing to  the  ilatute,  and  then  makes 
another  writing,  and  publiHies  it 
as  his  lafl  will  in  the  prefence  of 
three  witne^es,  revoking  all  former 
wills,  and  devifes  the  fame  lands  to 
the  fame  perfon,  but  that  will  is 
not  attefled  by  three  witnefles  in 
the  presence  of  the  teftator;  being  a 
void  will,  held  no  revocation  of  the 
firfl  will         —  — .        —  89 

%.  Whether  a  latter  will,  found  by 
{pecial  verdi£t,  but  nothing  therein 
found  to  be  contained,  be  a  revo- 
cation of  a  former  will  and  demife 
of  lands  by  the  fame  party  —  537, 
538,  &c. 

ROBBERY. 
Vidi  Mafiir. 
Semfont* 
Statute, 

SCIRE  FACIAS. 
Fide  Error. 
Judgmm^ 


Fide  Juri/diaim. 
Trial. 

1.  The  executor  of  a  tmant  in  dowef 
cannot  maintain  zfcire  facias  on  a 
recognizance  according  to  17  Car. 
2.  to  pay  the  mefne  profits  if  judg- 
ment oe  affirmed,  being  a  peHbiuil 
action         —         —  "^47 

2.  If  a  writ  of  reftitution  lies  to  a 
ftranger  to  the  record,  where  a 
judgment  on  indi6bnent  of  bar- 
retry  is  reverfed  for  error,  it  muft 
be  Tifcire facias        —        —  261 

3.  Scire  facias  in  j9.  X.  on  a  recogm- 
zance  in  the  Cemmou  Pleas,  ruled 
good,  as  rather  an  advantage  to  fui- 
torsj  becaufe  no  writ  of  error  lies 
from  hence  upon  fuch  ytire  faciat^ 
but  in  parliament         —  344*  34$ 

4.  Scire  facias  where  needful  upon  the 
death  of  a  party  or  parties  402,  ^c 

5.  Whether  it  lies  upon  a  voluntary 
efcape  with  confent  of  the  plaintiff 
174.     Fide  Execution  ^  ^. 

6.  Where  k  may  be  fued  againft  the 
executors  upon  death  of  one  of  the 
parties  pei)ding  a  writ  of  error  in 
the  Exchequer  —  186,  i8g 

SERVANT. 

Fide  Mafier. 

1.  Where  the  mafter  (hall be  li^le  for 
the  ads  of  his  fervant        —      29    , 

2.  Where  the  fervant  upon  a  robbery 
muA  be  fwom       — -       «»    241 


SEIZURE. 
Fide  Cerforatiou  i,  2. 

SESSIONS* 
Fide  Executor  2. 
Order  i« 

SHERIFFS* 


INDEX. 


SHERIFFS. 

t.  When  one  of  the  (heriffs  of  Losuicn 
dies«  the  other  cannot  a6t;  for  one 
alone  is  no  fherifF;  and.  the  furvivor 
xnuft  wait  till  another  be  made   289 

a.  Each  fiierifF  of  L9ndoH  hath  his 
diftindl  officers,  and  thofe  of  one 
compter  cannot  arreft  on  a  plaint 
in  the  other,  nor  can  they  carry  to 
another  compter  than  that  in  which 
the  plaint  was  — -      *      162 

5.  It  feems  they  are  feveral  as  to 
plaints  in  their  refpefiive  courts,  but 
as  to  latitats,  Wr.  from  the  King's 
Bench,  they  are  bat  one  fheriff, fu^rr^ 

ihid. 

SHIP. 

Vide  Aaiosk  W. 
Partvwnert  2. 

STATUTE. 

1.  The  end  of  the  flatute  of  27  Elix. 
c.  18.  of  hue  and  cry,  was  to  purge 
the  party,  that  he  was  not  confe- 
derate with  the  robbers  241 

2.  An  adion  lies  on  5  Eliz.  c.  4. 
againfl  a  merchant  trading  to  Tur- 
key^  who  never  was  apprentice  to 
the  clothworkers,  but  employs 
journeymen  in  his  houfe  who  had 
ierved  as  apprentices,  and  pays  them 
wages  —  —  241 
He  is  within  the  ftatute     267,  268 

3.  A  wife  that  has  concerned  herfelf 
in  trade,  may  ufe  it  when  a  widow, 

-  if  fhe  lived  with  her  hufband^i/^^ 
years,  for  it  feems  Ihe  ihall  be  con- 
ftrued  within  the  words  of  the  fla- 
tute to  have  ferved  as  an  appren- 
tice —  —    242,  266 

4.  A  merchant  may  manufadure  any 
commodity  for  his  own  ufe,  but  not 
for  fale         —  —    267,  268 

5.  He  that  ufes  one  trade  cannot  ufe 
another,  for,  or  about  the  commo- 
dity ufed  in  his  own  trade   — -  267 


6.  A  coachmaker  cannot  make  die 
wheels  for  his  own  coaches,  nor  a 
wheelwright  ufe  the  trade  of  a 
fmith  —  —        a6j 

7.  Dying  is  part  of  the'  fdtmakcrs 
trade,  and  fo  ufed  ancientlj    -  268 

8.  A  combmaker  may  not  ufe  the 
trade  of  a  horner ;  he  may  not  prcls 
horns  to  make  them  fit  for  combs 

9*  A  merchant  that  works  his  own 
cloth  is  within  the  ftatute,  and  his 
employing  journeymen  is  the  fame 
thing  _  —         i^, 

10.  The  words  of  the  flatnte  are  not 
confined  to  perfonal  handicrafts,  the 
words  are  ^  fetHng  »//'  and  that 
may  be  by  others  without  working 
in  it  a  man's  felf  — -        ihii. 

11.  If  a  merchant  that  would  tranfport 
Ihoes  (hould  buy  leather  and  employ 
journeymen  to  make  them,  he  cer- 
tainly ufes  the  trade  of  a  (hocmaJcrr, 

.  though  the  fhocs  were  never  fold 
here,  but  exported  —    ihid, 

12.  The  intendment  of  law  is,  that  he 
has  no  (kill,  and  confequently  the 
end  of  the  ftatute  is  avoided    ihtd. 

13.  Statute  ofjetfails  extend*  to  in- 
ferior courts         , J20 

14.  Debt  on  ftatute  for  felling  wine 
without  licence,  and  declares  qitcJ 
cum  he  fold  wine,  and  held  well 
enough  —  —  J37 

1 5.  It  differs  not  from  debt  upon  Ixmd, 
but  it  would  be  otherwifc  if  it  w-cre 
in  an  information         -.         1^//. 

16.  The  ftatute  of  tithes  need  not 
be  recited,  nof  of  hue  and  cry    ikd. 

17.  The  ftatute  i  Jac.  c.  7.  for  not  de- 
livering  bills  of  £ces  under  anorney 's 
hand,  may  be  given  in  evidence  on 
nonajumpfit         —         —         ^^g 

18.  The  ftatute  of  limitations  extends 
to  bills  of  exchange        ,  - 1 

19.  Aaion  for  a  falfe  retom  on  the 
ftatute  23  U$a.  6.  r.  15.  that  gives 

40/. 
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40/.  to  the  king  and  to  the  party 
grieved,  to  commence  within  three 
jnonths,  or  in  default  thereof,  to  any 
other  perfon  to  fae  for  the  40/. 
353*  354 
20.  That  they  are  only  one  penalty 
feverally  didributed ;  they  are  but 
for  one  offence ;  and  the  informer 
may  fue  for  both  —        355 

STIPULATION. 

1.  If  the  fpiritual  court  take  bail  by 
way  of  ftipulation»  and  the  party 
die,  they  may  proceed  againft  the 
executors  there,  according  to  their 
©wn  way         — '  —     14 

STRANGER. 

I .  Concerning  his  fetting  forth  an  heir's 
title  whom  he  charges  in  debt  upon 
his  anceftors  bond  —        249 

2,.  Where  no  writ  of  reftitution  to  a 
ftranger  to  the  bond         — «      261 

SUITS    IN    LAW. 

f .  But  four  forts  of  fuits  in  our  law. 
I.  In  profria  pir/ona*  2.  Per  at- 
tomatum,  3^  Fer  guardinum.  4 
PiT  prox*  amicum       -^     165,166. 

SUMMONS. 

f .  Where  one  removed  out  of  the  of- 
fice of  alderman,  for  going  out  of 
the  city  to  live,  ought  to  be  fpeci- 
allyfummoned  to  be  heard  concern- 
ing his  abfence     -     258,  365,  366 

2«  When  and  how  he  may  be  fo  fum- 
moned  to  anfwer  particularly     260 

SUNDAY. 
Fide  fFrits. 

SUPERSEDEAS. 

E.  Where  a  writ  of  error  is  z/upir/i' 
MaS'^^Vide  Error  13, 14* 


2«  Super/edeas  to  a  commiffion  for  dil^ 
tribution  of  a  bankrupt's  ellate  202 


SURRENDER. 
Fide  CmrperaiicH  2. 

I.  Held  PER  Curiam  B.R.  as  in 
C.  B.  That  a  furrender  of  tenant 
for  life  to  him  in  reveriion  is  not 
good  till  his  agreement  thereto  308 

Afterwards  judgment  reverfed  in 
the  houfa  of  lords     —    296,  30S 

TENANTS.     ' 
Vid€  Ejeament. 

1.  Tenant  to  z  precipe  pendente  placii9 
before  judgment  is  well  enough, 

347 

2.  A  tenant  has  been  made  frequent- 
ly after  the  return  of  the/r^a/^and ' 
a  voucher         —        —       did. 

TENDER  AND  REFUSAL. 
Fide  Evidence  2. 

1.  On  covenant  to  pay  money,  da- 
mages being  only  tq  be  recovered, 
tender  and  refufll  is  a  good  plea 
without  jMf^r^/r^         ..        ijo 

TIME. 

2 .  Whether  the^jr  months  mentioned  in 
the  I  fTiJi.  &  Mary^  c.  8.  for  talc, 
ing  the  oaths  (hall  be  lunar  or  ca- 
lendar months         —        368,  tsfr. 

2,  It  kerns  that  they  (hall  be  calendar 
months  —  369,  ««//>. 

TITLE. 

I.  How  /he  title  of  an  heir,  charged 
with  his  anceftors  bond,  may  be  fet 
forth  .  .«-  -i*.        249 


TOLL. 
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TOLL. 

VUf  Pn/criptioH. 

TRADE. 
FidtSarm  ii  Ftm  z,  $,  4,  (^r, 

Staitttt  I,  3,  4»  lie. 

TRAVERSE. 

!•  Sometimes  an  ill  traverfe  is  helped 
bv  a  general  demurrer;  as,  if  the 
plea  be  good  and  the  traverfebe 
ttuplttiage  ;  becauTe  there  the  party 
may  traverie  the  inducement :  but 
the  want  of  a  traverfe  is  not  helped 
by  a  general  demurrer        —    242 

2.  To  mciint  Jimifiu  pleaded  in  bar  in 
ejedment ;  a  replication  that  they 
are  pleadable  at  common  law,  with 
a  traverfe  that  the  tenements  are 
fiored  d€  0ntifM9  dtmmifo,  ad- 
juDcaD  ill  upon  demurrer  —  271 

3*  He  fhoold  have  traverfed  that  the 
manor  was  wuieHt  deme/ke ;  or  elfe 
that  thofe  tenements  were  held  of 
that  manor       —  —    i^id. 

TREASON. 
Fidi  Error. 
JFrits. 

i.  The  record  of  an  indi^ment  for 
high  treafint  without  aUocutus  before 
judgment  is  erroneous       -*     132 

TRESPASS- 
Fide  Abatement  2. 

f .  ^/ere.  If  trefpafs  lies  agatnft  a 
vendee  upon  parol  adminiilration  to 
jf,  (where  there  was  executor  by 
will)  who  fold  the  eoods  to  Z>.  for 
which  E.  who  had  letters  of  admi- 
niftration  after  death  of  J.  brings 
the  a£don  -»         406,412 

2.  Trefpais  for  entering  into  a  (hip, 

taking  away  goods,  converting  them, 

aflaulting  and  menacing  the  mari* 

nersji  and  imprifonlng  the  mafter^ 

4 


lb  that  they  could  not  proceed  eo 
their  voyage        —  —    179 

3.  AUedeed«that  here  was  caie  sad 
treipau joined;  both  treipafs  ^et 
armisf  trover,  converfion,  and  fpe- 
cial  cafe,  all  jumbled  in  one  count; 
fid^wom  allocatur 9  for  it  is  only  m 
aggravation        ^-  —    tSo 

TRIAL- 
Fide  Prayer,  lie.  I,  2,  3. 

!•  Trial  by  Doomsday  Book  wben 

•271 

2.  No  new  trial  on  acquitting  the  de- 
fendant in  a  criminal  cafe      -  336 

3.  A  trial  by  a  jury  of  the  prf^)er 
'  county   where   the  a^on   b  laid* 

aided  by  16  &  17  Car.  2.  though 
in  Ti/cire  facias  upon  a  recognizance 
in  the  King's  Bench  —    3^ 

4.  Where  trial  is  not  by  jury,  but/cr 
teftes^  there  mufl:  be  two  witnefles  in 
^tt  cafes  —  '*—     i6f 

5.  If  there  be  a  trial  of  a  challenge, 
one  witnefs  is  enough  in  oar  law, 
and  fo  it  is  in  the  cafe  of  a  fna- 
mons  —  —    17  J 

6.  ^^re  if  trial  in  covenant  m^  be 
here  when  li  is  pleaded  the  ca«fe 

f      of  adlion  did  accrue  in  Irelattd  196 

7.  A  matter  arifing  in  Irelmmdhawio 
be  tried  —         -«         15^ 

TITHES. 
Fide  Staiutt  16. 

1.  A  modus  was  paid  for  one  mill, 
and  the  party  added  two  new  biiD 
ftones,  and  the  parfon  ftned  for 
tithes,  and  it  feemed  reafonable  to 
the  court  that  the  parfim  ihofild 
have  of  the  miller  the  tenth  loII 
difh  as  a  predial  tithe  —  281,  282 

2.  A  mill  for  erinding  com  by  horfes 
(hall  pay  time  in  the  nature  of /<r- 
fonal  tithes  only,  that  is  to  &v  not 
the  value  of  the  tenth  tcA  difli  Dot  s 
tenth  part  of  the  dear  profits  aitf- 
ing  from  the  com  grovnd  in  tke 
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nill  over   and  above  aU  incident 
chai^       —  —  2^>>  *^'' 

VENIRE. 

1 .  Where  two  ihcriffs  and  one  chal- 
lenged, w«r/  fliall  be  direaed  to 
the  other  iheriff        —        —  3^9 

2.  If  the  verdia  ht  imperfeft,  a 
'utmin  facias  de  mov9  ought  to 
ilTuc         —         —         —  359 

VERDICT. 

AttachmenU 
DifiontinuoMCi* 

I.  Writ  of  wafte  for  cutting  forty 
trees  gj£ms>!gjharfim  in  forty  acres, 
the  jury  found  the  defendant  cut 
forty  trees  in  twenty  acres    —  23 

i.  Cafe  on  aprovifo.  The  declara- 
tion zSleAgts  Jitper  fi  affumpfit,  not 
naming  the  defendant  after  a  ver- 
did  for  the  plaintiff  on  ntm  of- 
/umpfii,r^uareiigoo6,  —  7 

3.  Whatfocver  is  found  on  a  yerdift, 
\yhcrcupon  the  court  can  give  any 
jixlgment,  muft  be  pofitivcly  found, 
not  ambiguoufly      —        —  539 

4.  If  the  jury  do  find  poiitively  the 
matter  of  argument,  and  do  not 
jnake  the  conclufion  de  fa^o,  the 
court  (hall  rejcft  the  naatter  of  ar- 
gument, and  give  judgment  to  the 
contrary        —        —        —  539 

VI     £T     ARM  IS. 

FiJ$  Indiamnt  7. 

VISITOR. 

1.  Vifitor  of  an  ecclefiaftical  corpo- 
poration>  ttidt  Mandamus  3. 

2.  Every  private  corporation  has  a 
vifitor        —  —         —  252 

3.  It  is  a  amati  whether  the  archbi- 
Aop  can  DC  vifitor  of  his  own  courts. 


and  to  be  confidered  whether  die 
judges  (halt  not  be  left  to  hear  and 
determine  their  own  canfes»   &c* 

ihii. 

4.  Concerning  a  viiitor^s  power  360* 

{.  A  vifitor  is  the  founder's  own 
creature,  and  he  has  made  him  fole 
judge  _  — .        —  362 

6.  His  fentence  is  a  judgment  and 
judicial  a&  — •  —  ikktm 

VIEW. 
Vide  Wafti  I. 

1 .  In  waile  it  is  not  necefiary  to  ap* 
pear  on  record  that  the  jury  had 
the  mieiA)  — >  «-•  3 

2.  The  judgment  on  a  writ  of  wafte 
need  not  isLy  per  vi/mJuratorMm    3 

UMPIRE, 

Fide  Arbitratetrs. 

UNCORE    PRIST. 
Fide  Tender  and  Refu/aL 

UNION. 

1.  Union  of  churches    -^      —  208 

2.  The  reafons  or  caufes  in  law  for  a 
confolidation  or  union  — -  209 

3.  Union  gives  preference  to  the  more 
worthy  benefice,  magis  dipmm  atfroh 
hit  ad  fe  minus,  as  wine  the  hogf- 
head,  deeds  the  box,  houfe  the  heir- 
looms, &c.  —  —  f  10 

4.  Illud  qued  alteri  urntur,  extinguitur 
ntque  ampUus  perfpveraret  dec.     209 

5.  Three  feveral  forts  of  union;  one 
is,  when  a  church  is  fo  united  to 
another,  that  that  which  is  united 
amittit  jus  fuum,  et  eo  uiifur  cut  ft 
unto  •^  -^  iiid* 

6.  Another  is,  when  two  or  more 
churches  are  fo  united  together* 
that  one  is  not  fubjed  to  the  other; 
in  which  cafe,  qusd  mtlius  efi  retineh 
tur  «...  —  Hid. 

USURY. 
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USURY. 

«•  IT  there  be  a  hazard  that  the  len- 
der may  have  lefs  than  his  prin* 
cipal  upon  a  contingency,  though 
^e  intereft  do  exceed  5  ptr  ctnt* 
ftr  amntm,  no  ufory      —        —  8 

W  A  G  £  R. 

A  wager  on  the  government  of 
Inlamd  being  in  the  power  of  the 
prince  and  princefs  ot  Orange     181 

WARRANT  OF  ATTORNEY. 
ViJe  Baron  H  Feme  2. 

t.  Where  it  ought  to  be  in  Laiimp  $cc 
Vide  Friviligt  2. 

WARRANTY. 
Vide  ABim  I. 

WASTE. 

I.  In  a  writ  of  wafte  the  jury  have 
view  by  ftatute,  and  the  judgment 
may  be  with  or  without  per  *vifun 
jurater*    '       —  —  ""3 

W  I  L  L*S. 

t.  If  a  man  make  his  wilU  and  it  is 
attefted  and  fubfcribed  by  two  wit- 
neifes  in  the  preience  of  the  teflator, 
and  he  afterwards  makes  a  codicil 
confirming  his  will  in  feveral  parti- 
culars, which  is  attefled  and  fub- 
fcribed in  the  prefnce  of  the  tefla- 
cor  by  two  witnefTes,  one  a  witnefs 
to  the  wil1>  the  other  not,  this  is  not 
a  good  will,  not  being  attefled  and 
fubfcribed  by  three  witnefies  69,  88 

9.  On  a  devife  of  lands  to  two,  if  one 
die  before  the  teftator,  the  whole 
furvives  to  the  other    —        —  91 

3.  What  words  in  a  will  feem  to  carry 
a  fee  fimple  —  —  34.8 

3 


4.  An  efbte  may  pafs  by  vriH  npon 
the  father's  covenant  upon  his  icm's 
marriage  to  levy  ^/bt,  though  none 
be  levied       -~       «»        ...  3^0 

5*  In  ejedment  if  a  ipeciai  veidift 
find  that  A.  being  fciied  of  lands  is 
fee,  in  the  vear  1644  devifed  the 
fame  to  B.  for  life,  with  remainder 
to  C.  in  tail,  &c.  •*  and  that  after- 
*'  wards  in  the  year  1645  the  (aid 
'^  teftator  made  another  'will  in 
"  writing,  but  what  was  contained 
**  in  the  faid  laft  mentioned  will  the 
*•  jurors  are  ignorant;'^  ^cjecmd 
will  fb  found  does  not  amount  to  a 
REVOCATION  of  the^j^  ixn//    537 

So  where  a  fpecial  verdidl  was 
found  that  A.  duly  made  a  will  in 
the  year  1748,  and  then  in  17^6 
he  made  another  tviilf  and  that  the 
difpofition  made  by  the  will  in  1756 
was  different  from  the  difpofition 
made  by  the  will  in  1748,  hot  in 
what  particular  the  jurors  are  ig- 
norant, this  fecond  will  is  not  a  re- 
vocation of  the  former  will  —  555* 
556,  inra 

6.  When  a  will  is  made,  the  coort 
muft  look  what  the  words  are,  and 
fo  judge        —        —        —  54« 

7.  If  a  man  make  one  will  of  goods  and 
another  of  his  lands,  and  a  revoca- 
tion is  alledged  of  both,  a  raoHi- 
BiTiOji  fhaul  be  granted  for  tie 
lands,  and  denied  for  the  goods    542 

8.  Where  an  entire  will  is  made  of 
lands  and  goods,  a  consujutatiok 
fhall  go  to  the  whole  —     543 

9.  A  man  cannot  properly  make  two 
wills,  unlefs  it  be  of  feveral  things 

skid.  &  552 

10.  Where  a  man  makes  two  wiUs, 
and  feveral  devifes  in  hr^a/ete^ 
nure,  the  latter  will  and  devife  fhaU 
Hand,  the  other  not      —    ^  544 

11.  Where  a  man  in  France  made  a 
will,  and  gave  feveral  legacies,  and 
afterwards  made  a  will  in  £«p- 
land,  but  what  he  gave  in  die  lat- 
ter tton  ccftfiat;  ADiVDcan  the  laft 
was  no  revocation  »->      54f 
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1 2.  A  man  may  make  a  will  of  lands 
in  Yorkflnre  to  one,  and  afterwards 
a  will  of  lands  in  Durham  to  ano- 
ther, and  they  (hall  both  Hand,  for 
both  make  but  one  will     545, 552 

I  3*  Although  a  man  can  have  bat  one 
will,  he  may  have  twenty  codicils 

549 

14  .If  it  do  not  appear  what  date  they 

are  of,  they  (hall  all  (land  together 

550 

15.  A  man  may  make  particular  wills, 
or  rather  pieces  of  one  will  of  as 
many  things  as  he  is  pofTeflTedof  549 

\6.  If  a  man  make  a  duplicate  of  his 
will,  (till  it  is  but  one  will    -^  55P 

1 7.  At  the  common  law  there  could 
be  no '  devife  of  lands ;  the  (latute 
32  and  34  Hen.  8.  makes  them  de- 
▼ifeable        —        ^^^        '^  ^l\ 


WITNESSES. 

|.  Concerning  witneiTes  dying  before 
anfwer  in  chancery.  Vide  Prohibit 
tien  8, 10,  1 1.  Trial         —       4,  5 

^.  Where  one  witnefs  is  enough  if  for 
a  revocation  —  —  173 


WORDS. 

Fide  Prehibitieu  2. 

1.  Words  importing  a  charge  of  febny, 
will  not  be  proof  of  it,  there  muft  be 
proof  of  ibme  ad    «^        —  z%t 

;p.  Qued  tali  die  et  locefalfo  et  malitiofe 
ei  crimen  feUnia  impifmtt  held  a  good 
allegation         -^  —  282 

rid€  ABien  9.  -i^         ^1.-  ibid. 

jnbfequent  words  in  a  deed  may 


reftrain  -and  explain  the  (enfe  of  an- 
tecedent words  —    -^312 

Vide  Exception. 

4.  Where  in  a  will  the  words,  «  ail 
the  reft  ef  my  eftate!^  carry  fee 
(imple  —  —  348 

5.  Where  the  word  "  necnon**  though 
it  couple,  (hall  not  be  repug- 
nant —  — -  180 

Where  if  it  do  couple  and  be  repug- 
nant, yet  well  enough  after  a  ver- 
dia  —  —  Hid: 

6.  **  Cozening  and  cheatine  knave** 
unlefs  fpoken  of  an  omcer,  not 
aftionable  —  -•-*  181 

See  jt^ion,^^Slander, 


WRITS. 

.  A  fcire  facias  retomable  die,'  tune 
foft  quindeu*  Trin,*  where  the  re- 
turn-day is  oi^  Sunday,  ffioA.  ««-  60 

.  A  diftringas  for  throwing  'down 
fences  is  bad  if  there  be  not  fifteen 
days  between  the  tefte  and  the  re- 
turn ••i-  —  80 

.  An  indiflment  for  treafon  was  pra'* 
eept*  per  Curiam  quod  'vic*  venire/a'^ 
ceret,  inflead  o^non  omittas  quin  cape^ 
ret,  and  held  ill  -^        —  75 

.  An  attachment  of  privilege  is  only 
like  a  latitat  and  not  like  an  original 

377 

.  A  writ  of  certiorari  may  be  granted 
at  the  prayer  of  the  defendant  in 
error  ad  infcrmandum  curiam  at  any 
time  —  —  214 

.  A  writ  of  error  is  ^fuperfeieas,  but 
it  muft  be  in  the  fame  caufe       187 

>  A  return  to  a  writ  of  mandamta 
may  be  amended  «<^        ZJ} 
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ERRATA  ct  ADDENDA. 

Page  14,  after  "  816/'  laft  Ibe,  note  (r)  add  "  and  the  cafe  of  Smith 
«*  affignee  of  Clerk  v.  Milk,  i  Term  Rep.  475." 
43,  after  «  i  T^nn  Rep.  93.  446,"  add  «« %  H.  Bl.  Rep.  lo,'* 
46,  cafe  4X9  margin,  add  "^  S.  C;  5  Mod.  459.'' 
65,  laft  line,  add  <<  See  the  cafe  of  Ellis  v.  Smith.    JF.  Vezey't 
«  Rep.  II." 
'    182,   line  24,  margin,  read  **  a  record,'*  bftead  of  <'  in  a  record^ 
"  &c.'* 
138,  to  note  (d),  add  "  2  Shower,  232." 
141*  npte  («),  fecond  colmnn,  line  f$  inftead  of  «  Cowp.  iz»^ 

read  «  Cowp.  72** 
I44«  note  (a),  inftead  of  '<  Tardley  v.  Roe,"  jread  <«  Yardlcy  y, 

*•  Roe.'* 
168,  line  6,  tranipofe  ^  Cowp.  j^z^**  into  the  margin. 
247,  margin,  laft  reference,  dele  «<  $•  C." 
303,  margin,  line  6,  inftead  of  <«  while,"  read  <«  where.** 
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